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PREFACE. 


This  volume  of  Houston's  Delaware  Reports  is  published 
by  the  authority  of  Chapter  17,  Volume  27,  Laws  of  Dela- 
ware, approved  March   14th,   1913,  which  provides: 

"That  the  Associate  Judge  of  the  Superior  Court,  resident 
in  Kent  County,  be  and  he  is  hereby  authorized  and  directed 
to  have  printed  and  published  at  least  four  hundred  copies 
of  each  of  Volumes  1,  2,  3,  and  4  of  Houston's  Reports,  etc." 

I  have  deemed  it  best  to  make  these  volumes  as  nearly  as 
possible  a  reprint  of  the  original  Reports. 

Wm.  H.  Boyce, 

Associate  Judge. 

Dover,  Delaware,  January,  1914. 
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The  following  Judges  composed  the  Courts  from  the 
Spring  of  1864  to  the  Fall  of  1869,  the  period  embraced 
in  this  volimie  of  Reports: 

Hon.  Samuel  M.  Harrington,  Chancellor,  died  November  28th,  1865. 

Hon.  Daniel  M.  Bates,  Chartcellor,  was  appointed  Chancellor,  De- 
cember 12th,  1865. 

Hon.  Edward  W.  Gilpin,  Chief  Justice. 

Hon.  John  J.  Milligan,  Associate  Judge,  resigned  September  16th, 
1864. 

Hon.  Edward  Wootten,  Associate  Judge. 

Hon.  John  W.  Houston,  Associate  Judge. 

Hon.  Leonard  E.  Wales,  Associate  Judge,  appointed  September 
22d,  1864 


SUPERIOR  COURT. 

SPRING  SESSIONS. 
1864. 


Manlove  Adams  v.  Thomas  Coates. 

If  a  Constable  sells  goods  on  the  day  of  sale  under  an  execution,  against 
the  order  of  the  plaintiff  in  it,  given  to  him  in  the  hearing  of  bidders, 
not  to  sell  them,  the  sale  will  be  null  and  void. 

Replevin  for  a  yoke  of  oxen,  with  the  usual  pleas. 
Thomas  Coates,  the  defendant,  had  recovered  a  judgment 
against  William  Jester  before  a  Justice  of  the  Peace,  on 
which  an  execution  had  been  issued  and  levied  upon  the 
oxen  in  question  June  20th,  1863,  and  on  which  they  were 
sold  on  the  6th  of  September  following,  and  bid  oflf  by 
Manlove  Adams,  the  plaintiff,  at  the  sale  for  $8.25.  The 
Constable  proved  the  sale  to  him,  and  that  he  sold  them 
pursuant  to  the  order  given  him  that  day  by  the  plaintiff 
in  the  execution,  who  was  present  at  the  sale,  but  both  he 
and  Jester  the  defendant  in  it,  had  informed  him  that  day, 
that  Coates  then  claimed  to  own  them.  Jester  held  the 
oxen  at  the  time  of  the  levy  upon  them  under  a  written 
contract  with  another,  to  the  effect  that  the  latter  had 
delivered  them  to  him  under  an  agreement  to  sell  them  to 
him  for  the  sum  of  fifty  dollars,  the  oxen  to  be  Jester's 
when  paid  for,  but  not  before,  and  by  which  the  latter 
agreed  to  return  them  whenever  requested,  if  he  did  not 
pay  for  them  by  the  1st  of  January,  1863,  and  upon  which 
was  credited  a  payment  made  by  him  of  $42,  on  the  16th 
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of  February,  1863.  On  the  6th  of  July  following,  Coates 
paid  to  the  other  party,  to  the  agreement,  $13,  the  balance 
of  the  principal  and  interest  then  due  upon  it,  and  took  a 
written  assignment  of  it  from  him,  and  after  that,  but 
before  the  sale,  each  of  them  had  apprised  the  Constable 
of  these  facts  and  had  ordered  him  not  to  sell  them  under 
the  execution.  It  was  also  proved  that  Coates  on  the 
morning  of  the  sale  had  again  ordered  him  not  to  sell 
them. 

The  Court,  Gilpin,  C.  J.,  charged  the  Jury;  That  the 
evidence  in  regard  to  the  order  or  instructions  of  Coates 
to  the  Constable  on  the  day  of  sale,  seemed  to  be  conflict- 
ing, but  if  they  were  satisfied  upon  all  the  testimony  which 
they  had  heard  on  that  point,  that  Coates  who  was  the 
plaintiff  in  the  execution,  had  ordered  the  Constable  on  the 
day  of  sale  and  in  the  presence  of  the  bidders  who  had  an 
opportunity  of  hearing  it,  not  to  sell  the  yoke  of  oxen  in 
question,  the  sale  was  null  and  void,  and  the  plaintiff  in 
the  action  would  not  be  entitled  to  recover.  But  if  he 
ordered  him  to  sell  them,  or  was  present  at  the  sale  and 
gave  him  no  orders  to  the  contrary,  then  their  verdict 
should  be  for  the  plaintiff. 

Layton  and  Cullen,  for  plaintiff. 

Robinson,  Sr.,  and  Robinson,  Jr.,  for  defendant. 


Robert  W.   Baker  v.  John  H.   Burton  and  Harbeson 

Hickman. 

If  a  tenant  with  the  knowledge  that  the  premises  in  his  possession  are  to  be 
sold  on  a  judgment  and  execution  against  his  landlord  before  the  expi- 
ration of  his  tenancy,  prepays  the  rent  for  the  year  to  him  with  a  view 
to  prevent  the  purchaser  at  the  sale  of  them  from  obtaining  any  portion 
of  it,  and  without  the  knowledge  of  the  purchaser  at  the  time  of  bidding 
for  them,  it  will  be  characterized  by  bad  faith  and  tainted  with  fraud  in 


BAKER  V.   BURTON   AND   HICKMAN.  11 


contemplation  of  law,  and  the  latter  will  accordingly  be  entitled  to  dis- 
train for  and  to  recover  his  proportion  of  the  rent  from  the  time  of  the 
sale  under  the  statute  in  such  case  made  and  provided,  after  the  return 
of  the  execution  and  confirmation  of  the  sale  by  the  Court  and  a  deed 
is  made  to  him  by  the  Sheriff  for  the  premises. 

This  was  an  action  of  replevin  by  Robert  W.  Baker  for 
goods  distrained  by  John  H.  Burton  as  bailiff,  and  Har- 
beson  Hickman  as  his  landlord  for  the  rent  of  a  farm  in 
Lewes  and  Rehoboth  Hundred,  from  the  9th  of  October  to 
the  25th  of  December,  1861.  The  premises  had  been 
leased  for  the  year  at  a  rent  of  three  hundred  dollars,  to 
Baker  by  John  W.  Walker,  against  whom  there  was  a 
judgment  in  this  Court,  on  which  a  fi.  fa.  had  been  issued 
December  7th,  1860,  returnable  to  April  Term,  1861,  and 
upon  which  an  inquisition  had  been  held  on  the  12th  of 
March,  1861,  and  on  which  the  lands  had  been  condemned 
and  sold  at  Sheriff's  sale  and  bought  by  Hickman  on  the 
9th  of  October  following.  The  sale  was  confirmed  at  the 
return  term  of  the  Court  and  a  deed  therefor  was  made 
and  delivered  by  the  Sheriff  to  Hickman  on  the  5th  of 
November,  and  the  lease  of  the  plaintiff  expired  on  the  25th 
of  December  ensuing.  The  claim  of  Hickman  for  rent, 
and  for  which  the  distress  had  been  levied,  was  for  the 
portion  of  it  which  had  accrued  from  the  9th  of  October 
to  the  25th  of  December,  1861.  Walker  had  been  in  the 
habit  of  taking  Baker's  note  for  the  whole  amount  of 
the  annual  rent  of  the  premises,  every  year  in  advance 
to  assist  him  in  his  business,  and  had  also  on  the  17th  of 
April,  1861,  taken  his  note  for  $300,  for  the  rent  of  that 
year  in  advance  and  had  given  him  a  receipt  in  full  for  it. 
He  afterward  transferred  the  note  to  his  brother  Thomas 
Walker,  who  gave  him  money  upon  it,  and  Baker  delivered 
the  rent  corn  for  that  year  to  another  at  Lewes  who  paid 
the  money  due  on  the  note  to  his  brother.  Baker  had 
notice  of,  and  was  present  at,  the  inquisition,  which  was  held 
on  the  premises,  and  was  examined  as  a  witness  to  prove 
the  rental  value  of  them;  and  afterward,  in  April,  1862. 
was  heard  to  say  to  Hickman  that  he  had  paid  Walker 
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seventy-five  dollars  on  the  rent  of  the  farm  for  1861,  and 
that  was  all  the  rent  he  had  paid  for  that  year. 

Robinson,  for  the  defendants:  The  note  of  Baker  given 
in  April  for  three  hundred  dollars  in  full  of  the  rent  for 
the  whole  year  of  1861,  did  not  discharge  it  in  law,  and  the 
distress  for  the  portion  of  the  rent  which  accrued  to  Hick- 
man after  he  became  the  purchaser  of  the  premises  under 
the  judgment  and  execution  against  Walker  would  lie. 
The  evidence  showed  that  as  early  as  the  12th  of  March  in 
that  year,  when  the  inquisition  was  held  and  in  which  he 
was  examined  as  a  witness,  and  more  than  a  month  before 
he  gave  the  note  to  Walker  in  payment  of  the  whole  rent 
in  advance  for  that  year.  Baker  well  knew  that  the  farm 
was  then  under  process  of  execution,  and  would  in  all 
probability  be  sold  for  the  payment  of  the  judgment  before 
the  close  of  the  year,  and  that  whoever  might  become  the 
purchaser  of  it  at  such  sale,  would  be  justly  and  legally 
entitled  to  the  rent  accruing  after  the  sale;  and  the  cir- 
cumstances proved  were  such  as  to  warrant  the  declaration 
and  belief  that  it  was  given  with  the  view  and  for  the  pur- 
pose, both  on  his  part  and  the  part  of  Walker,  of  secretly 
preventing  any  purchaser  of  the  premises  at  the  impending 
sale  under  the  judgment  from  receiving  any  portion  of  the 
rent  for  that  year.  And  if  such  was  the  case,  the  transac- 
tion was  fraudulent  and  was,  therefore,  absolutely  null  and 
void,  as  against  such  a  purchaser. 

Cullen,  for  the  plaintiff.  May  not  any  debtor  rightfully 
and  lawfully  pay  a  debt  before  it  becomes  due?  The  plain- 
tiff certainly  had  a  perfect  and  unquestionable  right  to 
prepay  the  rent  to  his  landlord  for  1861,  on  the  17th  of 
April  in  that  year,  for  the  accommodation  and  convenience 
of  the  latter,  if  such  was  his  inclination,  provided  it  was 
fairly  done  in  good  faith,  for  Hickman  up  to  that  time  had 
acquired  no  right,  title,  claim  or  interest  whatever  in  any 
portion  of  either  the  rent  or  the  premises,  because  neither 
the  judgment  under  which  he  afterward  became  the   pur- 
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chaser  and  owner  of  them,  nor  the  process  then  issued 
upon  it,  was  any  Hen,  or  had  any  binding  effect  on  the 
rent,  or  any  portion  of  it  then  or  afterward  accruing  upon 
the  lease.  But  if  there  was  any  legal  fraud  in  the  trans- 
action, it  would  be  a  very  different  matter,  and  the  note 
and  prepayment  of  the  rent  by  means  of  it  would  not  avail 
against  such  a  purchaser,  because  fraud  will  vitiate  any 
contract.  He  would,  therefore,  ask  the  Court  to  charge 
the  jury  that  as  Baker,  the  plaintiff,  had  paid  the  rent  in 
full  for  the  year  in  question  to  his  rightful  landlord.  Wal- 
ker, before  Hickman,  the  defendant,  had  acquired  any  right 
title  or  interest  in  the  premises,  or  any  claim  whatever  to 
any  portion  of  the  rent,  the  plaintiff  was  entitled  to  recover. 

The  Court,  Gilpin,  Ch.  J.,  charged  the  Jury;  In  this  case 
John  W.  Walker  was  the  owner  of  a  farm  situate  in  Lewes 
and  Rehoboth  Hundred,  which  he  rented  by  a  written 
lease,  under  seal,  to  Robert  W.  Baker,  the  plaintiff,  on  the 
19th  of  March,  1859,  at  a  rent  reserved  of  $300  per  anniim, 
payable  on  the  25th  day  of  December  following.  On  the 
9th  of  June,  1860,  a  creditor  of  Walker,  the  landlord,  by 
the  name  of  Overman,  recovered  a  judgment  against  him 
in  this  Court  for  the  sum  of  $375,  on  which  he  sued  out  a 
writ  of  fieri  facias  on  the  7th  of  December,  1860,  returna- 
ble at  the  April  TeiTn,  1861,  to  which  there  was  a  return 
of  no  goods,  and  on  the  12th  of  March  of  the  latter  year, 
and  before  the  return  of  the  fi.  fa.,  an  inquisition  was  held 
on  these  lands,  which  were  found  insufficient  in  productive 
value  to  rent  for  enough  in  seven  years  to  pay  this  judg- 
ment, the  execution  on  which  had  been  levied  on  the  farm 
in  question,  together  with  other  judgments,  liens  and 
incumbrances  against  Walker  and  binding  upon  the  same. 
Baker,  the  lessee  and  tenant  of  Walker,  was  still  in  pos- 
session of  the  farm  at  this  time  under  the  lease  before 
mentioned,  and  still  continued  in  the  tenancy  of  it  as  such 
lessee  until  the  25th  of  December,  1861.  On  the  27th  of 
April,  1861,  a  writ  of  venditioni  exponas  was  sued  out  by 
Overman  on  this  judgment  against  Walker,  on  which  the 
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farm  was  afterward  duly  advertised  and  sold  by  the  Sheriff 
of  the  County,  on  the  9th  of  October,  1861,  to  Harbeson 
Hickman,  one  of  the  defendants  in  the  present  action,  to 
whom  the  sale  was  duly  returned  at  the  ensuing  term  of 
the  Court  and  was  confirmed,  and  which  land  was  after- 
ward conveyed  by  order  of  the  Court  by  deed  of  the 
Sheriff  to  the  purchaser,  Hickman,  on  the  5th  of  Novem- 
ber, 1861. 

Under  these  circumstances  and  the  provisions  of  our 
statute  in  such  cases,  Harbeson  Hickman,  the  purchaser  of 
the  farm,  claims  that  portion  of  the  rent  for  the  premises 
from  the  day  of  the  Sheriff's  sale  and  purchase  by  him  on 
the  9th  of  October,  1861,  until  the  25th  of  December 
following,  it  being  for  two  months  and  sixteen  days  at  the 
rate  of  three  hundred  dollars  per  annum,  that  being  the 
rent  reserved  by  the  lease  under  which  Baker,  the  tenant, 
still  held  it  at  the  time  of  the  sale  by  the  sheriff  and  up  to 
the  date  last  mentioned,  and  Baker  the  tenant,  having 
declined  and  omitted  to  pay  it  to  him,  he  employed  John 
H.  Burton,  his  co-defendant,  as  his  bailiff,  to  levy  a  distress 
on  the  goods  and  chattels  of  Baker  the  tenant  and  plaintiff 
in  this  action  of  replevin,  to  enforce  the  collection  of  this 
portion  of  the  rent  claimed  by  him,  and  which  under  the 
statute  he  had  a  legal  right  to  distrain  for,  provided  it  was 
legally  due  and  payable  to  him.  The  provisions  of  the 
statute  referred  to  are  as  follows:  "In  any  case  of  sale  of 
land  on  judgment  and  execution  by  a  Sheriff  as  aforesaid, 
the  purchaser  shall  be  entitled  to  rent  for  the  premises  sold 
from  the  day  of  sale.  If  such  premises  be  in  possession 
of  a  tenant  under  rent,  such  rent  shall  be  apportioned 
according  to  time;  the  proportion  for  the  time  the  rent  has 
been  growing  due  to  the  day  of  sale,  being  payable  to  the 
lessor  or  his  assigns,  and  the  residue  to  the  purchaser; 
and  each  party  shall  have  remedy  by  distress,  or  action, 
for  his  just  proportion.  A  purchaser  at  such  a  sale  may 
recover  his  proportion  of  rent,  although  such  rent  be  re- 
served by  deed,  as  well  as  rent  from  the  day  of  sale,  in  case 
no  rent  has  been  reserved,  by  an  action  of  assumpsit  for 
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use  and  occupation.  In  any  action,  or  proceeding  for  such 
rent,  any  fair  defence  which  would  have  availed  against  the 
person  as  whose  property  the  premises  were  sold,  shall 
avail  against  the  purchaser"  &c. — Revised  Code,  398,  399, 
Chapter  28.  Hickman  the  purchaser  and  one  of  the  defen- 
dants therefore,  directed  his  co-defendant  Burton,  as  his 
bailiff  or  agent,  to  levy  a  distress  in  his  name  on  Baker  the 
plaintiff,  for  the  proportion  of  the  rent  of  the  farm  claimed 
and  demanded  by  him  from  the  day  of  sale,  which  was 
done,  and  the  plaintiff  thereupon  instituted  this  action  of 
replevin  against  them  jointly  to  recover  the  goods  and 
chattels  so  distrained.  Burton  defends  the  action  and 
makes  cognizance  of  the  taking  and  justifies  the  distraint 
of  the  goods  as  the  bailiff  of  Hickman,  under  the  purchase 
aforesaid,  for  the  rent  claimed  by  him,  and  Hickman  for 
himself  avows  the  taking  and  justifies  the  distress  on  the 
same  ground;  and  the  main,  if  not  the  only  question  to  be 
determined  by  the  jury  in  the  case  is,  whether  he  was 
entitled  to  the  portion  of  the  rent  from  the  day  of  sale 
until  the  expiration  of  the  lease.  If  he  is  entitled  to  it, 
then  the  verdict  should  be  for  the  defendants,  but  if  not. 
then  it  shoiild  be  for  the  plaintiff. 

In  the  latter  clause  of  the  section  just  cited  from  the 
statute,  it  is  provided  that  in  any  action,  or  proceeding  for 
such  rent,  any  fair  defence,  which  would  have  availed 
against  the  person  as  whose  property  the  premises  were 
sold,  shall  avail  against  the  purchaser.  The  terms  here 
employed  are  "any  fair  defence,"  and  would  probably  be 
much  more  vague  and  indefinite  than  they  really  are  in 
point  of  fact,  if  they  were  not  to  be  understood  to  refer  to 
certain  cases  which  have  long  been  adjudged,  and  to  a 
principle  long  settled  at  common  law,  and  to  which  of 
course  it  must  have  reference.  It  will  be  observed  on 
reading  carefvdly  the  clause  of  the  section  in  question,  that 
the  fair  defence  therein  provided  for  does  not  refer  so 
much  to  payments  made  on  account  of  the  current  rent  of 
the  year,  by  the  tenant  directly  to  his  landlord,  but  to  cer- 
tain liabilities  for  which  the  premises  and  the  goods   and 
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chattels  of  the  tenant  thereon  are  liable  to  be  seized  or 
distrained  at  the  suit  of  another  person,  and  to  be  sold 
with  or  without  the  tenant's  sanction  and  consent  to  satisfy 
such  demands.  In  these  cases,  however,  the  defence  of  the 
tenant  against  the  demand  of  rent  from  his  landlord  or  his 
assigns  or  purchaser,  is  urged  under  the  plea  of  riens  in 
arrears,  or  no  rent  in  arrear,  and  this  is  the  only  general 
plea  under  which  such  a  defence  can  be  properly  adduced 
in  such  a  case,  as  such  collateral  demands,  when  satisfied 
out  of  the  current  rent  due  from  the  tenant,  cannot  be  said 
to  be  payments  toward  the  rent  to  the  landlord  or  his 
assigns,  because  they  are  paid  to  third  persons  who  have 
such  demands  against  the  landlord,  with  the  legal  right  to 
collect  them,  if  they  choose,  out  of  the  premises  or  the 
property  of  the  tenant  upon  them.  Such  for  instance,  is 
the  plea  of  the  tenant  to  the  demand  of  his  landlord  or 
assigns  for  rent,  that  he  has  paid  the  rent  to  a  superior 
landlord  under  a  threat  of  distress,  which  is  usually  pleaded 
specially,  although  it  may  be  given  in  evidence  under  the 
plea  of  riens  in  arrear,  or  no  rent  in  arrear,  but  which  can- 
not be  done  under  a  plea  of  pa^onent  generally,  because 
tnat  necessarily  imports  that  it  was  made  to  his  immediate 
landlord  of  whom  he  rented.  The  payment  in  the  case 
just  supposed,  is  none  the  less  compulsory  because  the 
ground  landlord  has  allowed  the  tenants  time  to  pay.  So 
where  a  claim  of  interest  on  a  mortgage,  charged  on  the 
premises  demised,  was  paid  with  the  landlord's  assent,  the 
tenant  may  prove  and  be  allowed  for  it  under  this  plea  of 
no  rent  in  arrears. — Saund.  on  PI.  and  Ev.  Vol.  2,  Part  2, 
Tit.  Replevin,  791,  792.  Other  cases  of  a  similar  nature 
might  be  instanced  in  addition  to  these,  which  would  show 
that  it  was  more  particularly  to  meet  cases  of  this  kind 
that  the  latter  clause  in  the  section  of  our  statute  referred 
to  was  designed  and  framed,  in  order  to  enable  a  tenant 
thus  paying  such  paramount  and  superior,  though  collate- 
ral claims  against  the  demised  premises  themselves  and 
even  upon  his  own  goods  and  chattels  thereon,  to  reim- 
btirse  himself  for  the  amount  thus  paid,  out  of  the  rent 
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due  his  landlord,  and  to  recover  it  under  such  plea  in  an  action 
by  the  latter  against  him  for  the  rent,  and  not  so  much 
to  enable  the  tenant  to  plead  as  against  a  subsequent  pur- 
chaser of  the  premises  under  judgment  and  execution  at 
Sheriff's  sale,  any  payments  which  he  may  have  made  on 
account  of  the  rent  to  his  landlord  of  whom  he  rented,  by 
way  of  advancement  and  even  in  anticipation  of  an  ap- 
proaching sale  by  such  means,  provided  it  be  fairly  and 
honestly  done;  because  the  statute  is  clearly  so  worded  in 
this  respect  as  to  contemplate  only  such  defences  as  we 
have  before  mentioned.  Any  fair  defence  there  referred 
to,  evidently  from  the  terms  used,  having  relation  to  such 
superior  claims  upon  the  premises  themselves  and  the 
property  of  the  tenant,  as  we  have  before  stated  and  which 
must  be  paid  to  some  other  or  a  third  person,  and  not  to 
the  landlord  himself  as  a  mere  voluntary  payment.  Because 
when  the  tenant  pleads  to  the  demands  of  his  immediate 
landlord  for  rent,  that  he  has  paid  rent  to  a  superior,  or 
ground  landlord  of  the  premises  and  that  there  is  conse- 
quently no  rent  in  arrear,  it  is  not  sufficient,  unless  he 
further  alleges  and  proves  even  in  such  case,  that  he  was 
threatened  with  a  distress  for  it  and  would  have  been  dis- 
trained upon  had  it  not  been  paid;  and  which  conclusively 
shows  that  the  tenant  even  in  such  cases,  is  not  privileged 
or  permitted  to  pay  such  stringent  and  superior  demands 
as  these  at  his  own  will  and  pleasure,  much  less  to  prepay 
at  his  option  and  discretion  his  current  rent  to  his  imme- 
diate landlord  without  regard  to  the  rights  and  interests 
of  others,  or  of  strangers  which  may  in  the  meantime  have 
attached  in  the  matter,  or  which  may,  perhaps,  be  about 
to  attach  in  a  short  space  of  time  thereafter. 

But  it  has  been  proved  in  this  case  on  the  part  of  the 
tenant,  Robert  W.  Baker,  the  plaintiff  in  the  present 
action,  that  he  gave  John  W.  Walker,  his  landlord,  and  then 
the  owner  of  the  farm,  on  the  17th  day  of  April,  1861,  his 
note  for  the  sum  of  three  hundred  dollars,  the  amount  of 
the  rent  of  t>hat  year  to  accommodate  Walker,  but  no  part 
of  which  was  due  and  payable  by  the  terms  and  reservation 
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of  his  lease,  until  the  25th  of  December  following;  but 
when  the  note  was  payable,  or  when  it  was  actually  paid, 
we  are  not  informed.  Mr.  John  W.  Walker,  however,  we 
are  informed,  received  the  money  upon  the  note  from  his 
brother  Thomas  Walker,  and  when  the  tenant.  Baker,  had 
gathered  his  com  crop  for  that  season  in  the  ensuing  fall 
or  winter  from  the  premises,  he  hauled  and  sold  it  to  Mr. 
Rickards,  a  merchant  at  Lewes,  who  paid  the  money  for  it 
to  Mr.  Thomas  Walker  on  the  note.  But  this  note  it  will 
be  observed  was  given  for  the  rent  of  that  year  by  Baker, 
the  tenant,  to  Walker  the  landlord,  not  only  several  months 
before  the  rent  became  due,  but  before  Hickman,  the  de- 
fendant became  the  purchaser  of  the  farm  on  the  9  th  of 
October  following  and  before  he  had  acquired  any  right, 
title,  interest,  property  or  claim  whatever  in  or  to  the  same. 
It  appears,  however,  and  has  been  proved  by  the  testimony 
of  more  than  one  of  the  inquisitors,  that  the  tenant  of  the 
farm,  the  plaintiff  in  the  present  action,  Robert  W.  Baker, 
was  before  them  and  was  examined  as  a  witness  by  them 
upon  the  inquisition  held  on  the  farm  on  the  12th  of  March, 
1861,  more  than  a  month  before  the  note  was  given  by  him 
to  Walker  for  the  rent  of  that  year,  to  prove  the  annual 
rental  value  of  the  premises,  and  that  he  must  therefore  have 
been  fully  cognizant  of  the  fact  that  the  farm  on  which  he 
resided  was  already  in  due  process  of  legal  execution,  and  in 
a  short  time  would  be  sold  by  the  Sheriff  to  satisfy  the  debts 
of  his  landlord;  and  from  which  the  defendants  infer  and 
insist  that  the  transaction  with  regard  to  the  note  was 
merely  entered  into  between  the  landlord  and  tenant,  the 
parties  to  it,  to  secure  to  the  former  the  rent  of  the  premi- 
ses for  the  whole  of  the  then  current  year  notwithstanding 
a  sale  of  the  premises  should  in  the  meanwhile  take  place, 
and  to  prevent  the  purchaser  from  obtaining  any  portion 
of  it,  and  that  it  was  therefore  fraudulent  and  void,  and 
of  no  legal  effect  or  validity. 

In  regard  to  the  payment  of  the  rent  for  the  year  1861, 
by  Baker  to  Walker  for  the  farm  in  question,  the  testimony 
adduced  on  the  trial  on  behalf  of  the  defendants  is  certainly 
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very  much  in  conflict  with  that  adduced  and  before  referred 
to  on  the  part  of  the  plaintiff  as  to  the  same  point;  for  it 
will  be  remembered  that  on  the  part  of  the  defendants  it 
was  proved  by  one  of  their  witnesses  that  he  was  present 
at  an  interview  and  conversation  between  the  plaintiff, 
Baker,  and  the  defendant,  Hickman,  on  this  subject  in  the 
month  of  April,  1862,  when  the  former  told  the  latter  he 
had  paid  Mr.  Walker  seventy  or  seventy-five  dollars  on  the 
rent  of  the  farm  in  question  for  the  year  1861,  and  it  was 
all  the  rent  he  had  paid  him  for  that  year.  If  that  was  so 
and  his  declaration  to  that  effect  was  true,  or  if  on  the 
contrary,  the  jury  should  be  satisfied  from  all  the  evidence 
they  have  heard  in  the  case,  that  such  a  note  had  been 
given  by  Baker  to  Walker  for  the  rent  of  the  whole  year 
of  1861,  and  that  it  had  afterward  been  paid  in  full  in  the 
manner  before  stated,  but  that  the  design  of  the  plaintiff 
in  thus  prepaying  the  rent  to  Walker  under  the  circum- 
stances, was  to  prevent  the  purchaser  of  the  premises  at 
the  sale  under  the  judgment  from  obtaining  any  portion 
of  it  after  the  sale,  it  was  not  such  a  transaction  as  the  law 
could  sanction  in  a  tenant  under  such  circumstances,  for 
being  a  private  transaction  between  him  and  his  landlord 
and  unknown  at  the  time  to  Hickman,  it  was  char- 
acterized by  bad  faith  and  tainted  with  fraud  in  legal 
contemplation  toward  him  as  a  bidder  for  and  the  pur- 
chaser of  the  premises  at  such  sale,  and  the  plaintiff, 
therefore,  in  that  event,  would  not  be  entitled  to  recover 
in  the  action.  If,  however,  the  jury  should  be  of  a  differ- 
ent opinion,  after  weighing  and  considering  all  the  evidence 
and  should  be  satisfied  that  the  whole  rent  was  so  prepaid 
for  the  year  in  question,  with  no  such  intention  on  the  part 
of  the  plaintiff,  but  only  with  a  view  and  for  the  simple 
purpose  of  accommodating  and  befriending  his  landlord. 
Walker,  with  his  note  in  advance,  for  the  amount  of  it  in 
money,  then  he  would  be  entitled  to  recover. 

The  defendants  had  a  verdict. 
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The  State  for  the  use  of  Lemuel  C.  Morris,  v.  John  W. 
Clymer,   Charles  Warren   and  Andrew  J.   Wright. 

A  venditioni  exponas  cannot  be  admitted  in  evidence  until  after  the^.  fa. 
which  it  followed,  and  upon  which  it  was  issued,  has  been  produced  in 
evidence,  or  its  absence  has  been  duly  accounted  for  and  has  been  sup- 
plied by  the  usual  and  proper  proof  of  its  loss  and  of  the  contents  of  it, 
but  which  cannot  be  done  by  the  mere  production  of  the  venditioni. 

The  statutory  provisions  requiring  Sheriffs  and  Constables  in  this  State 
to  return  writs  of  executions,  are  designed  for  the  benefit  of  the  plaintiffs 
in  them,  and  to  aflford  them  a  remedy  for  the  neglect  of  such  officers  in 
that  particular;  but  they  aflford  no  remedy  for  the  defendants  in  them 
for  such  omissions. 

But  a  defendant  in  an  execution  whose  goods  have  been  sold  under  it  by  a 
Sheriflf  or  Constable  in  this  State,  may  maintain  an  action  on  the  oflficial 
bond  or  recognizance  of  such  officer  and  his  sureties,  to  recover  any 
surplus  or  residue  remaining  in  his  hands  after  satisfying  all  the  execu- 
tions, levies,  liens,  and  other  demands  to  which  the  same  is  legally  sub- 
ject in  his  hands  as  such  oflficer. 

This  was  an  action  of  debt  on  a  Constable's  bond  for 
the  use  of  Morris,  against  Clymer  and  the  co-defendants 
as  his  sureties,  to  recover  a  balance  of  $419.14  which  it 
was  alleged  remained  in  his  hands  as  Constable,  and  was 
due  and  payable  to  Morris  after  satisfying  two  executions 
levied  and  collected  by  him  at  the  suit  of  Isaac  C.  Har- 
rington against  him  on  the  sale  of  his  goods,  amounting 
in  the  aggregate  to  $121.34  and  costs,  and  also  an  execu- 
tion of  William  Hines  against  him  for  $90  and  costs.  As 
one  of  the  grounds  of  the  defence  it  was  shown  that  there 
were  also  other  executions  at  the  suit  of  other  parties  in 
the  hands  of  other  Constables  against  him,  which  had 
been  levied  upon  his  goods,  and  to  which,  it  was  contended, 
the  balance  or  residue  of  the  proceeds  of  sale  was  at  the 
time  properly  applicable,  and  which  was,  or  should  have 
been,  so  applied  by  him.  On  the  introduction  of  the  records 
of  the  latter  judgments  and  executions,  the  fi.  fa.  upon  one 
of  them  was  not  and  cotild  not  be  produced  in  evidence, 
but  the  writ  of  venditioni  exponas  thereon,  with  a  schedule 
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of  the  goods  and  chattels  of  Morris  thereto  annexed  and 
appraised  at  $154.00,  which  recited  that  the  same  had 
been  levied  upon  by  virtue  of  an  execution  issued  on  the 
judgment  for  the  simi  of  $29.94  with  interest  from  the 
date  thereof,  and  the  further  stun  of  twenty-five  cents  costs 
of  suit,  and  the  sum  of  sixty  cents  fees  on  the  former  exe- 
cution, in  the  usual  form  of  such  writs,  was  produced  and 
offered  in  evidence,  as  admissible  and  sufficient  without 
the  production  of  the  fi.  fa.  to  which  it  referred  and  which 
it  pursued. 

Layton,  for  the  plaintifif:  It  was  not  admissible  in  evi- 
dence without  the  production  of  the  fi.  fa.  and  levy  on 
which  it  was  issued. 

Comegys,  for  the  defendants:  They  had  been  surprised 
by  the  non-production  of  the  fi.  fa.  and  were  not  aware  of  its 
absence  until  it  was  called  for.  But  was  it  indispensably 
necessary  in  such  a  case,  and  as  it  then  stood  before  the 
Court?  It  was  not  offered  in  support  of  an  action  on  a 
Constable's  bond  to  recover  money  from  him  and  his  sure- 
ties, in  which,  of  course,  the  strictest  and  most  formal 
record  proof  of  the  judgment  and  all  the  proceedings 
thereon  would  be  required  to  entitle  a  plaintiff  to  main- 
tain such  an  action.  On  the  contrary,  it  was  offered  in 
defence  of  a  Constable  and  his  sureties  in  an  action  on  his 
bond,  at  the  suit  of  a  defendant  in  another  execution  in  his 
hands,  to  recover  a  residue  or  balance  which  he  alleged 
remained  in  his  hands  after  paying  and  satisfying  the  exe- 
cutions and  levies  then  existing  against  his  property  and 
referred  to  in  his  declaration.  To  this  the  defendants  had 
pleaded  that  other  judgments  by  other  parties  had  been 
recovered  before  other  Justices  of  the  Peace  against  him, 
on  which  executions  had  likewise  been  issued  and  levied 
in  the  meanwhile  by  other  Constables  upon  his  same  goods 
and  chattels,  to  which  the  money  arising  from  the  sale  of 
them  by  Clymer  under  the  executions  in  his  hand,  was 
legally  subject  and  properly  applicable,  as  well  as  to  the 
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two  executions  particularly  referred  to  by  the  plaintiff  in 
the  declaration,  and  expressly  denied  that  there  was  any 
residue  or  surplus  remaining  in  his  hands  arising  from  the 
sale  of  the  said  goods  and  chattels  by  him  due  and  payable 
to  the  plaintifif  after  deducting  all  the  said  judgments, 
executions  and  levies  to  which  the  same  was  subject,  and 
that  the  judgment  and  execution  in  question  with  the  ven- 
ditioni exponas  thereon,  the  admissibility  of  which  was  ob- 
jected to  without  the  production  of  the  fi.  fa.  was  one  of 
the  judgments  and  executions  to  which  the  said  goods  were 
so  subject,  and  the  surplus  or  residue  of  the  said  money 
was  so  applicable ;  and  it  was  to  establish  that  fact  that  the 
writ  of  venditioni  without  the  fi.  fa.  had  been  offered  in 
evidence.  The  record  of  the  judgment  had  been  produced 
and  proved  and  was  in  evidence.  The  fi.  fa.  upon  it  could 
not  then  be  produced,  nor-  could  its  loss  then  be  proved. 
The  original  writ  of  venditioni  exponas  issued  upon  it  with 
the  schedule  and  appraisement  of  the  goods  levied  on  un- 
der the  fi.  fa.  annexed  to  it,  with  all  the  recitals  before 
stated  contained  in  it,  both  as  to  the  judgment  and  theyi.  fa. 
thereon,  had,  however,  been  produced  and  proved,  the 
validity  of  which  had  not  been  denied,  or  questioned  on 
the  other  side.  If  the  defendants  were  suing  as  plaintiffs 
for  the  amount  of  the  judgment,  fi.  fa.  and  venditioni  in 
question,  and  their  right  to  recover  it  were  derivable  from 
and  through  them,  they  might  very  properly  be  held  to 
strict  and  positive  proof  of  each  in  the  order  in  which  they 
occurred.  But  it  was  pleaded  only  by  way  of  defence,  and 
that  too  by  sureties,  to  an  action  on  the  constable's  bond 
predicated  upon  his  alleged  legal  and  official  liability  to 
pay  over  and  pay  back  money  received  by  him  upon  a 
sale  of  goods  under  execution  process  in  his  hands,  to  the 
owner  of  the  goods,  the  defendant  in  such  execution  process. 
And  the  question  was,  was  such  strictness  of  proof  neces- 
sary in  such  a  case  ? 

Layton  replied  and  contended  that  the  rule  was  the  same 
in  its  application  to  the  evidence  whether  it  was  presented 
for  or  against  the  defendants. 
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By  the  Court.  The  venditioni  exponas  offered  in  evidence 
cannot  be  admitted  until  after  the  writ  oi  fi.  fa.,  which  it 
followed  and  upon  which  it  was  issued,  has  been  produced 
and  put  in  evidence,  or  its  absence  has  been  duly  accounted 
for  and  it  has  been  supplied  by  the  usual  and  proper  proof 
of  its  loss  and  contents,  which  cannot  be  done  by  the  mere 
production  of  the  venditioni  itself. 

Layton.  The  action  could  be  maintained  although  it  had 
never  been  so  decided  in  the  courts  of  this  State,  but  it  had 
been  in  the  courts  of  other  States.  The  same  rules  of  law 
which  govern  sheriffs  in  the  execution  of  process  from  the 
higher  courts,  apply  to  constables  in  the  execution  of 
process  from  justices  of  the  peace,  except  where  some 
statute  intervenes.  Pixley  v.  Butts,  2  Cow.  421.  But  in 
England  sheriffs  do  not  enter  into  such  bonds  or  recogni- 
zances, as  they  do  in  this  State  and  in  this  country.  The 
condition  of  a  sheriff's  official  obligation  in  that  country  is 
very  different  and  contains  no  such  provision  as  we  find 
prescribed  by  law  in  this  state,  that  he  shall  well  and  dili- 
gently execute  all  process  which  shall  duly  come  to  his 
hands  as  such  officer,  and  punctually  apply  and  pay  over 
according  to  law,  all  money  which  he  shall  receive  pursuant 
to  any  legal  process,  but  it  has  been  held  that  an  action  of 
trover  will  lie  against  a  sheriff  there  at  the  suit  of  a  defendant 
in  an  execution  whose  goods  have  been  sold  on  it,  to  recov- 
er the  excess  or  surplus  of  the  sale  remaining  in  his  hands 
after  satisfying  the  execution. — Sew.  on  Shffs.  46  Law  Libr. 
195.  Wats,  on  Shffs.  7  Law  Libr.  14,  15,  16.  But  in  this 
State  and  in  the  States  of  this  country,  the  defendant  in 
the  execution  may  maintain  an  action  on  his  bond  against 
the  sheriff  and  his  sureties  for  such  an  excess  or  surplus. 
—14  Smead  &  Marsh.  54.  4  Littel  335.  12  U.  S.  Dig.  99, 
sec.  33.  4  Louis.  730.  3  Ohio  464.  4  Dana.  194.  2  Wend. 
281.  9  Wend.  233.  10  Wend.  371.  1  Harr.  126.  3  Dev. 
&  Bat.  55.  5  Iredell  357.  2  McMul.  327.  And  if  the 
same  rules  of  law  which  govern  sheriffs  govern  constables, 
as  he  had  before  stated,  in  such  cases,  there  could  be  no 
doubt  of  the  right  of  the  plaintiff  to  maintain  the  action. 
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Eli  Saulshury  for  the  defendants.  One  of  the  issues  to 
be  tried  in  the  case  was  whether  there  had  been  a  legal 
sale  of  the  goods  in  question  by  Clymer,  the  constable.  He 
denied  that  there  had  been  such  a  sale  by  him,  first,  because 
there  was  no  legal  process  in  his  hands  to  warrant  the  sale. 
In  the  case  of  Hines'  judgment  and  fi.  fa.  and  venditioni 
thereon  against  Morris,  there  was  no  inventory  and  ap- 
praisement of  the  goods  seized  and  levied  on  under  the 
fi.  fa.,  proved  or  exhibited  on  the  trial  and  in  the  evidence 
before  the  jury,  as  the  statute  required  in  every  such  case. 
The  inventory  and  appraisement  produced  and  offered  in 
evidence,  it  was  distinctly  proved  by  the  officer  who  made 
the  levy,  was  the  original  which  he  prepared  when  he 
made  the  levy  and  enclosed  in  the  fi.  fa.  when  he  returned 
it  to  the  justice;  but  the  statute  expressly  provided  and 
required  that  whenever  it  became  necessary  in  any  case  to 
issue  a  venditioni  exponas  to  sell  property  taken  in  execution 
under  a  fi.  fa.,  a  copy  of  the  inventory  and  appraisement  of 
the  goods  returned  with  the  fi.  fa.  should  accompany  it, 
and  the  meaning  of  that  was  that  such  a  copy  should  be 
made  by  the  justice  who  issues  the  venditioni.  Rev.  Code 
348,  sec.  19.  And  in  the  second  place,  because  there  was 
no  proof  before  the  jury  that  the  sale  was  advertized  by 
him  as  rcqtiired  by  the  statute,  which  was  equally  positive 
in  that  particular.  Rev.  Code  347,  sec.  17.  And  in  the 
next  place,  because  on  the  writ  of  venditioni  exponas  upon 
Hincs'  judgment,  on  which  the  counsel  for  the  plaintifT  had 
said  the  goods  of  Morris  had  been  sold,  Clymer,  the  consta- 
ble, could  only  sell  such  of  them  as  were  embraced  in  the 
inventory  which  accompanied  it,  but  that  inventory  included 
only  a  part  of  the  goods  sold  by  him,  and  not  the  whole  of 
them,  and  if  he  sold  under  that  venditioni  alone,  the  goods 
and  chattels  generally  of  Morris,  it  was  a  void  sale  as  to 
every  article  not  included  in  the  inventory  which  accom- 
panied it. 

Coniegys  on  the  same  side.  At  common  law,  and  under 
the  statutes,  a  sheriff  is  not  liable  to  an  action  at  the  suit  of 
the  plaintiff  for  not  returning  a  fi.  fa.     Wats,  on  Shffs.  82, 
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198,  64;  sec.  3.  Rev.  Code  348,  sees.  19,  20,  22.  Although 
sheriffs  and  constables  in  this  State  and  country  were 
required  by  statutory  provisions  to  enter  into  bonds  or 
recognizances  with  conditions  very  different  in  their  tenor 
and  effect  from  what  was  usual  in  England,  there  was 
nothing  in  the  legislation  of  this  State  or  of  any  other  State 
in  the  Union,  to  give  a  defendant  in  a  writ  of  execution,  any 
remedy  or  action  on  the  bond  of  a  sheriff  or  constable 
against  him  and  his  sureties,  to  recover  the  money  or  any 
part  of  it,  received  or  collected  by  him  on  such  execution. 
For  the  statutes  on  the  subject  which  prescribed  the  condi- 
tions of  such  bonds  and  the  duties  and  liabilities  of  such 
officers  and  their  sureties,  clearly  contemplate  that  they 
shall  be  responsible  only  to  the  creditor  of  the  defendant  in 
the  writ,  the  plaintiff  in  the  execution,  and  not  to  the 
defendant  in  it,  or  any  other  person.  The  officer  himself 
was  individually  liable  at  common  law  and  in  another  form 
of  action  to  the  defendant  in  the  writ  and  to  any  other 
persons  for  any  unlawful  act,  wrong,  injury  or  injustice 
done  to  them  in  the  execution  of  it,  or  in  the  application  of 
disposition  of  the  money  arising  from  it.  But  neither  he, 
nor  his  sureties  were  liable  on  his  bond  for  it,  in  the  present, 
or  any  other  form  of  action.  He  had  glanced  at  the  cases 
which  had  been  cited  on  the  other  side,  and  although  some 
of  them  seemed  to  be  imperfectly  reported  and  failed  to 
disclose  with  sufficient  certainty  for  whose  use  and  benefit 
the  suit  had  been  instituted,  he  thought  it  might  be  fairly 
inferred  from  what  was  stated,  even  in  the  cases  in  which 
the  action  was  on  the  official  bond  or  recognizance  of  the 
officer  for  any  part  of  the  money  received  by  him  on  the 
execution,  it  was  in  every  instance  at  the  suit  of  the  credi- 
tors, and  not  of  the  defendant  in  it. 

Layton,  replied. 

The  Court,  Gilpin,  C.  J.,  charged  the  jury,  that  the 
statutory  provisions  requiring  sheriffs  and  constables  in 
this  State  to  return  writs  of  execution  are  designed  for  the 
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benefit  of  the  plaintiff  in  them  and  to  afford  them  a  remedy 
for  the  neglect  of  such  officers  in  that  particular,  but  they 
afford  no  remedy  for  the  defendants  in  them  for  such  omis- 
sions. That  they  should  be  satisfied  that  the  goods  and 
chattels  of  Morris,  the  actual  plaintiff  in  the  action,  were 
duly  levied  on  under  the  writ  of  fi.  fa.  at  the  suit  of  Hines 
against  him,  and  that  they  were  afterward  sold  by  Clymer 
as  constable,  under  the  venditioni  exponas  issued  upon  it. 
But  under  it  he  could  only  sell  the  goods  levied  on  under 
that  fi.  fa.  and  included  and  mentioned  in  the  inventory 
and  appraisement  which  accompanied  that  venditioni,  for  he 
could  not  lawfully  sell  any  other  goods  under  it,  and  if  he 
sold  any  other  goods  under  it,  .his  sureties  were  not  liable 
for  the  proceeds  arising  from  the  sale  of  such  other  goods, 
for  in  respect  to  them,  Clymer,  the  constable,  would  have 
been  a  mere  trespasser  in  doing  so.  The  plaintiff's  legal 
right,  as  well  as  claim  to  recover  in  the  action,  proceeded 
entirely  on  the  basis  of  the  several  executions  and  levies 
at  the  suit  of  the  several  parties  shown  in  the  course  of  the 
examination  of  their  witnesses  by  the  counsel  for  the 
respective  parties,  to  have  been  then  in  the  hands  of  Clymer 
and  other  constables  against  him,  because  it  was  for  a 
surplus,  residue  or  balance  of  money  arising  from  the  sale 
of  his  goods  by  Clymer  under  the  venditioni  exponas  of  Hines 
against  him,  which  he  alleges  to  be  remaining  in  Clymer 's 
hands  as  constable,  after  paying  and  satisfying  in  full  all 
the  executions  and  levies  to  which  the  proceeds  of  the  sale 
of  the  said  goods  were  then  subject  and  applicable,  and 
which  balance  or  surplus  he  therefore  claims  was  due  and 
payable  to  him,  as  the  defendant  in  the  execution,  and  that 
Clymer,  as  such  constable,  and  the  sureties  in  his  bond, 
the  other  two  defendants,  are  liable  to  him  for  the  amount 
in  the  present  action  upon  that  instrument.  And  if  the 
jury  were  satisfied  from  the  evidence  that  such  was  the 
case,  and  that  the  facts  which  had  been  proved,  show 
that  there  was  any  surplus  or  residue  remaining  in  the 
hands  of  Clymer  of  the  proceeds  of  the  sale  of  the  goods  of 
the  plaintiff  included  in  the  inventory  and  appraisement 
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which  accompanied  the  venditioni  exponas  of  Hines  against 
him,  on  which  alone  his  goods  were  sold  by  that  officer 
(for  it  had  not  been  shown  that  any  portion  of  the  plaintiff's 
goods  had  been  sold  by  him,  or  even  any  other  constable 
under  any  other  process)  after  paying  and  satisfying  all 
the  other  executions  and  levies  thereon,  as  well  as  that 
venditioni,  to  which  the  same  was  then  subject  and  applica- 
ble in  the  hands  of  the  other  constables,  as  well  as  in  his 
own,  the  plaintiff  would  be  entitled  to  a  verdict  for  the 
amount  of  that  surplus  or  balance  so  remaining  in  his  hands ; 
and  if  there  was  any  such  residue  remaining,  it  would  be  for 
them  to  ascertain  and  determine  the  amount  of  it  from  the 
evidence  before  them  in  the  case.  For  a  defendant  in  an  ex- 
ecution whose  goods  have  been  sold  under  it  by  a  sheriff  or 
constable  in  this  State,  may  maintain  an  action  on  the  official 
bond  of  such  an  officer  against  him  'and  his  sureties  to  re- 
cover any  surplus  or  residue  remaining  in  his  hands  after  sat- 
isfying all  the  executions,  levies,  liens  and  other  demands  to 
which  the  same  is  legally  subject  in  his  hands,  as  such  officer. 
But  in  the  present  case,  the  jury  should  be  further  satisfied 
from  the  evidence  that  such  surplus  arose  exclusively  from 
the  sale  alone  of  the  goods  included  and  mentioned  in  the 
inventory  and  appraisement  returned  under  the  levy  of  the 
fi.  fa.  and  which  accompanied  the  venditioni  exponas  at  the 
suit  of  Hines  against  the  plaintiff,  and  on  which  his  goods 
in  question  were  sold  by  Clymer  the  constable.  But  if 
they  were  not  so  satisfied,  then  their  verdict  should  be  for 
the  defendants. 

The  defendants  had  a  verdict. 


John  H.  Cannon  et  al.,  v.  John  Janvier  Jr.  et  al. 

In  a  petition  for  a  writ  of  mandamus  there  is  no  principle  of  law  or  rule 
of  practice  which  requires  that  any  one  or  of  more  the  parties  intc'estcd 
in  or  to  be  benefited  by  the  application,  should  make  the  affidavit  upon 
which  it  is  founded,  although  any  one  of  them  may  make  it,  if  he  is  pre- 
pared to  do  so,  and,  of  course,  any  other  person  not  interested  and 
otherwise  competent,  may  also  make  it. 
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This  was  a  petition  on  behalf  of  John  H.  Cannon,  James 
C.  Matthews,  WilHam  Polk,  John  Houston,  Leonard  C. 
Vandegrift,  John  W.  Enos  and  Wilson  E.  Vandegrift, 
against  John  Janvier  Jr.,  Jesse  Higgins,  Isaac  W.  Van- 
degrift, James  J.  Janvier  and  James  C.  Matthews,  and  a 
rule  thereupon  granted  to  show  cause  wherefore  a  writ  of 
mandamus  should  not  be  awarded  against  the  latter  for  the 
object  and  on  the  grounds  set  forth  in  the  petition,  which 
were  as  follows :  That  the  petitioners  were  members  of  a 
religious  society  and  congregation  duly  incorporated  and 
known  by  the  name  of  "The  First  Presbyterian  Church  in 
St.  Georges  Hundred,  New  Castle  County  and  State  of  Del- 
aware," and  which  was  organized  into  and  became  incor- 
porated as  a  body  politic  and  corporate  on  the  18th  day  of 
June  A.  D.  1788,  in  accordance  with  the  provisions  of  the 
act  of  the  General  Assembly,  passed  February  3d,  A.  D. 
1777,  entitled  "An  Act  to  enable  all  the  religious  denom- 
inations in  this  State  to  appoint  trustees  who  shall  be  a 
body  corporate  for  the  purpose  of  taking  care  of  the  tem- 
poralities of  their  respective  congregations;"  and  from  the 
said  18th  day  of  June,  1788,  the  said  corporation  had  main- 
tained and  continued  its  existence  as  a  body  politic  and  cor- 
porate pursuant  to  the  laws  of  the  State  in  that  behalf  en- 
acted. That  the  board  of  trustees  of  the  church  being  com- 
posed of  seven  in  number,  three  vacancies  occurred  in  it  in 
the  month  of  October  1860,  the  remaining  four  being  John 
H.  Cannon,  Abraham  Vandegrift,  Charles  T.  Polk  and 
Jesse  Higgins,  when  Isaac  W.  Vandegrift,  James  J.  Jan- 
vier and  James  C.  Matthews  were  duly  elected  to  fill  the 
vacancies  at  a  meeting  of  the  congregation  held  for  the 
purpose,  but  in  the  fall  of  1861,  the  said  John  H.  Cannon 
and  Abraham  Vandegrift  resigned  and  in  a  few  months 
afterward,  at  a  meeting  of  the  congregation  called  for  the 
purpose,  John  Janvier  Jr.  and  Jacob  Vandegrift  were  elec- 
ted to  fill  the  vacancies  caused  by  their  resignation.  That 
during  the  simuner  of  1862  the  said  Jacob  Vandegrift  re- 
signed the  office  of  trustee,  and  in  the  spring  of  1863  the 
said  Charles  T.  Polk  died,  and  the  two  vacancies  which 
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thus  occurred  in  the  board  were  not  afterward  filled  by 
election  until  the  election  of  the  petitioners  as  hereinafter 
stated.  That  whilst  the  temporalities  of  the  said  church 
thus  remained  in  the  hands  of  the  said  five  trustees,  John 
Janvier  Jr.,  Jesse  Higgins,  Isaac  W.  Vandegrift,  James  J. 
Janvier  and  James  C.  Matthews,  and  more  especially 
during  the  six  months  last  past,  the  opinion  had  grown 
general  among  the  congregation  and  members  of  the 
church,  that  the  interests  of  it  would  be  advanced  and 
promoted  by  the  election  of  a  new  board  of  trustees,  in  the 
place  of  those  last  above  named,  and  to  fill  vacancies  exist- 
ing in  it,  and  that  opinion  and  desire  on  the  part  of  the 
congregation  was  at  divers  times  made  known  by  members 
to  the  said  surviving  trustees  individually,  who  neverthe- 
less, with  the  single  exception  of  the  said  James  C.  Matthews, 
would  not  assent  thereto,  but  on  the  contrary,  refused  to 
call  such  a  meeting  of  the  congregation  for  the  election  of 
a  new  board  of  trustees.  That  afterward,  on  the  19th  of 
April,  1864,  twenty-seven  of  the  members  and  lawfully 
qualified  voters  of  the  church  signed  and  delivered  a 
written  request  to  James  C.  Matthews,  one  of  the  said  sur- 
viving trustees,  that  he  would  in  behalf  of  the  members 
call  a  meeting  of  the  congregation  for  the  purpose  of 
holding  an  election  of  trustees  as  aforesaid;  and  that  in 
accordance  with  the  request  and  the  provisions  of  section  2 
of  chapter  39  of  the  Revised  Statutes  of  the  State,  two  written 
notices  of  the  meeting  were  duly  and  publicly  posted  on 
the  front  door  of  the  church  in  the  town  of  Odessa  on  the 
day  and  year  last  mentioned,  which  remained  so  posted 
until  after  the  said  meeting  had  concluded  its  business  on 
the  30th  of  the  said  month.  That  in  accordance  with  the 
terms  thereof  a  large  number  of  the  members  of  the  congre- 
gation assembled  at  the  church  at  3  o'clock  P.  M.  on  the 
day  last  mentioned,  but  were  unable  to  obtain  admission 
into  it,  by  reason  of  the  doors  being  locked  and  the  keys 
withheld  by  order  of  the  said  surviving  trustees,  which 
order  was  made  by  a  resolution  by  them  adopted  at  a 
meeting   held   for   the    purpose,    denying   the   use   of   the 
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church  to  the  congregation  for  the  purpose  of  holding 
their  meeting  as  aforesaid,  the  said  James  C.  Matthews 
voting  alone  in  opposition  to  such  resolution.  The  mem- 
bers of  the  congregation  present,  however,  without  obtaining 
admission  into  the  church,  thereupon  proceeded  to  organize 
their  meeting  and  to  hold  an  election  for  a  new  board  of 
trustees  in  accordance  with  the  notices  and  the  customary 
laws  and  regulations  of  the  said  corporation  and  society, 
which  being  duly  held  by  ballot,  resulted  in  the  election  of 
the  petitioners  as  the  trustees  of  the  said  church  by  a 
unanimous  vote  of  the  twenty-four  voters  present  and  duly 
qualified  to  vote  for  trustees  thereof.  Afterward  on  the 
same  day,  the  latter  held  a  meeting  and  appointed  a 
committee  consisting  of  three  of  their  ntmiber,  to  wait 
upon  John  Janvier  Jr.,  chairman  of  the  late  Board  of 
Trustees  to  obtain  from  him  the  books  and  keys  of  the 
church,  which  by  virtue  of  his  office  he  had  in  his  custody 
and  control,  and  to  the  possession  of  which  the  petitioners, 
trustees  as  aforesaid,  were  justly  and  lawfully  entitled, 
which  they  did  on  the  2nd  day  of  May  following,  and 
after  exhibiting  to  him  a  certificate  of  the  election  of  the 
new  board  of  trustees  and  a  copy  of  the  proceedings  of  the 
meeting  of  such  board,  demanded  of  him  the  books  and 
keys  of  the  church,  to  which  he  replied  after  reading  them, 
that  he  would  not  deliver  them  and  would  not  recognize 
them  as  trustees  of  the  church.  That  afterward  on  the 
9th  of  the  same  month,  they  caused  written  notices  of 
demand  for  the  books  and  keys  of  the  church  to  be  served 
upon  each  of  the  said  late  trustees,  but  that  the  said  John 
Janvier  Jr.,  Jesse  Higgins,  Isaac  W.  Vandegrift  and  James 
J.  Janvier,  four  of  them,  had  utterly  neglected  and  refused, 
and  still  continued  to  neglect  and  refuse  to  deliver  them, 
notwithstanding  the  said  James  C.  Matthews  was  willing, 
and  desired  to  do  so.  Wherefore  the  prayer  was  for  a 
rule  upon  them  to  show  cause  why  a  writ  of  mandamus 
should  not  issue  against  them  to  compel  the  delivery  of  the 
books,  keys  and  other  property  of  the  church  to  them. 
To   the   petition   was   annexed   the   affidavit   of  James   C. 
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Matthews  alone,   that   the   facts  stated  in  it   were   true. 

G.  B.  Rodney,  for  the  respondents.  If  the  court  should 
be  of  opinion  on  the  facts  stated  in  the  petition  that  the 
complainants  were  entitled  to  a  mandamus  in  such  a  case, 
there  was  a  question  preliminary  to  it,  which  he  desired  to 
present  for  their  consideration,  and  that  was  whether  the 
affidavit  of  one  of  the  petitioners  alone,  all  of  whom  had 
signed  the  petition,  however,  was  sufficient  to  warrant  the 
rule  founded  upon  it,  and  which  had  been  granted  by  the 
court  on  their  application.  That  he  apprehended  was 
insufficient,  for  the  petition  should  have  been  based  upon 
and  should  be  sustained  by  the  affidavit  of  each  and  all  of 
the  signers  to  it.  Ang.  &  Ames  on  Corp.  sec.  98.  Wilk. 
on  Corp.  14  Law  Lihr.  193. 

T.  F.  Bayard,  for  the  petitioners.  It  was  not  necessary 
that  the  affidavit  for  that  purpose  should  have  been  signed 
by  all,  or  even  any  one  of  the  petitioners,  for  it  would 
have  been  quite  sufficient  if  it  had  been  made  by  any  other 
credible  person. 

By  the  Court.  The  writ  of  mandamus  is  a  prerogative 
writ,  as  it  is  termed  in  the  law,  by  which  the  Court  of 
King's  Bench  in  England  exercises  its  supreme  jurisdic- 
tion over  public  bodies  and  officers  in  the  administration 
of  justice  in  cases,  in  which  the  law  has  provided  no  ade- 
quate or  specific  remedy,  to  prevent  a  failure  of  justice, 
and  has  been  peculiarly  applied  to  the  regulation  of  corpo- 
rations for  the  purpose  of  compelling  them  to  observe  the 
ordinances  of  their  constitution  and  to  perform  their  specific 
duties  and  to  respect  the  rights  of  those  who  are  entitled 
to  participate  in  their  privileges.  Wilk.  on  Mun.  Corp.  14 
Law  Lihr.  193.  But  the  writ  of  mandamus  not  being  a 
writ  of  right,  can  only  be  granted  like  other  writs  of  this 
kind,  such  as  the  writ  of  habeas  corpus  for  instance,  on 
special  application  by  petition  stating  such  facts  as  may 
prima  facie  entitle  them  to  the  writ  and  to  the  interposition 
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of  the  court  for  the  remedy  and  relief  sought  under  the 
facts  and  circtimstanccs,  and  this  statement  and  presenta- 
tion of  the  facts  on  which  the  appHcation  for  it  is  founded, 
must  be  accompanied  with  and  sustained  by  the  affidavit 
of  one  or  more  credible  witnesses  competent  to  testify  to 
the  truth  of  them.  But  we  are  not  aware  of  any  principle 
of  law  or  rule  of  practice,  either  here  or  in  England, 
which  requires  that  any  one  or  more  of  the  parties  inter- 
ested in  or  to  be  benefited  by  the  application,  should  make 
the  affidavit  upon  which  it  is  founded,  although  any  one 
of  them  may  make  it,  if  he  is  prepared  to  do  so,  and,  of 
course,  any  other  person  not  interested  and  otherwise 
competent,  may  also  make  it. 

Rule  made  absolute  and  an  alternative  writ  of  mandamus 
awarded. 


Edwin  M.  Barstow  v.  William  Thatcher  and  Albert 
Thatcher  trading  under  the  name  of  W.  &  A.  Thatcher. 

If  it  is  the  practice  or  usage  of  a  party  in  his  business  without  any  special 
or  express  agreement  on  the  subject,  to  sell  certain  articles  at  six  months 
credit,  and  they  were  so  sold  to  the  other  party  without  any  agreement 
or  understanding  between  them  for  a  longer  or  an  indefinite  credit  on 
them,  he  will  be  entitled  to  recover  interest  from  the  time  when  the  six 
months'  credit  expired. 

What  is  understood  among  merchants  generally,  as  rebatcmcnt  or  dis- 
count on  mercantile  accounts  in  such  cases,  is  nothing  more  than  cer- 
tain deductions  in  price  usually  allowed  by  a  merchant  to  his  customer, 
or  one  who  is  in  the  practice  of  dealing  with  him. 

If  the  contract  for  the  purchase  of  the  goods  is  made  in  N'cw  York,  the 
rate  of  interest  to  be  allowed  by  the  jury,  is  seven,  but  if  made  in  this 
State,  it  is  six  per  cent.  only. 

This  was  an  action  of  asstimpsit  on  an  account  for  |>258.85 
with  interest  from  the  1st  day  of  January  1862.  In  the 
year  1861  the  defendants,  W.  &  A.  Thatcher,  were  engaged 
in  building  a  gunboat  in  the  City  of  Wilmington  under  a 
contract  with  the  Government  of  the  United  States,  and 
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through  an  agent  in  that  city,  purchased  of  the  plaintiff, 
Edwin  M.  Barstow,  who  was  engaged  in  the  ship-chandler 
business  in  the  City  of  New  York,  the  bill  of  goods  in 
question,  which  consisted  of  copper  bolts  and  composition 
nails,  and  were  used  by  them  in  the  construction  of  the 
gunboat.  The  agent  was  also  engaged  in  the  ship-chandler 
business  in  Wilmington  and  usually  bought  such  articles 
of  the  plaintiff  on  a  credit  of  six  months.  In  December 
1861  the  plaintiff  called  upon  the  defendants  and  requested 
the  payment  of  the  account,  with  which  they  declined  to 
comply,  and  being  asked  by  him  for  the  note  of  the  firm 
for  the  amount  of  it,  replied  that  they  could  not  give  it, 
and  that  they  should  not  pay  it  until  the  Government  paid 
them  for  the  gunboat.  During  the  same  month,  however, 
the  agent  afterward  wrote  to  the  plaintiff  at  the  instance 
of  the  defendants,  that  if  he  would  send  them  a  statement 
of  the  account,  they  would  send  him  some  money;  in  reply 
to  which  he  sent  them  on  the  21st  of  the  month  a  statement 
of  it  with  certain  deductions  on  the  price  of  such  articles 
according  to  usage,  upon  which  the  credit  or  time  allowed 
for  the  payment  of  them  had  not  then  expired,  with  the 
expectation  that  the  account  would  be  paid  by  the  close  of 
the  month,  which  amount  was  afterward  paid  by  them, 
on  the  1st  day  of  June,  1862. 

Patterson  for  the  plaintiff.  The  action  was  for  the  differ- 
ence between  the  amount  paid  by  the  defendants  on  the 
first  of  June,  1862,  and  the  amount  due  on  the  account 
without  the  deductions  referred  to  in  anticipation  of  its 
being  paid  within  the  six  months,  with  interest  at  seven 
per  cent.,   the   New  York   rate. 

T.  F.  Bayard  for  the  defendants.  '  Although  there  was 
no  positive  proof  in  regard  to  the  matter,  the  understanding 
and  agreement  between  the  parties  doubtless  was,  and 
must  have  been,  that  the  defendants  were  to  pay  the  account 
in  question,  when  they  received  payment  for  the  gunboat 
from  the  Government,  and  that  such  was  the  agreement, 
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there  was  strong  presumptive  evidence  in  the  facts  proved, 
for  the  plaintiff  never  presented  this,  or  any  other  demand 
for  this  interest  on  the  account  until  after  the  principal  of 
it  had  been  paid  by  the  defendants,  in  June  1862;  and 
also  in  the  fact  proved  that  when  the  defendants  refused  to 
pay  it,  or  to  give  their  note  for  the  amount  of  it  to  the 
plaintiff  in  their  interview  on  the  subject,  in  the  month  of 
December  preceding,  and  distinctly  declared  that  they 
would  not  pay  it  until  the  Government  paid  them,  the 
plaintiff  made  no  reply  or  objection  to  it,  but  silently  acqui- 
esced in  it.  And  as  it  was  generally  well  known,  that  the 
Government  never  paid  interest  to  its  creditors  on  such 
contracts,  the  plaintiff  could  not  reasonably  expect  under 
the  circumstances  to  be  paid  interest  on  the  account  by 
the  defendants,  and  was  therefore '  not  entitled  to  demand 
it  of  them.  Black's  Exrs.  v.  Reybold  3  Harr.  530.  But  if 
entitled  to  it,  he  could  only  recover  according  to  the  rate 
established  by  the  laws  of  this  State. 

Patterson.  There  was  no  proof  whatever  of  such  an 
agreement  or  understanding  between  the  parties.  On  the 
contrary,  the  testimony  of  the  agent  through  whom  the 
account  was  made  on  behalf  of  the  defendants,  clearly  nega- 
tived such  an  inference,  for  he  had  as  much  as  said  that 
according  to  his  understanding  of  the  matter,  it  was  to  be 
on  a  credit  of  six  months,  which  was  certainly  a  very  lib- 
eral, as  well  as  the  usual  credit  allowed  by  the  plaintiff,  on 
the  sale  of  such  articles.  But  the  amount  now  demanded 
by  him,  was  not  for  interest  on  the  principal  of  the  account 
first  tendered  by  him  to  the  defendants,  as  represented  b\^ 
the  counsel  on  the  other  side,  but  it  was  the  discount  or 
rebatement  allowed  in  that  account  in  the  expectation, 
and  in  consideration  of  its  being  paid  on  the  expiration  of 
the  usual  credit  of  six  months,  or  by  the  close  of  December 
1861,  with  interest  on  the  account  exclusive  of  those 
reductions,  after  six  months  from  the  making  of  it  at  seven 
per  cent.,  the  rate  estabhshed  in  New  York. 

The  Court,  Gilpin,  C.  J.,  charged  the  jury,  that  if  it  was 


BARSTOW  V.   W.   &  A.   THATCHER.  35 


the  practice  or  usage  of  the  plaintiff  in  his  business,  without 
any  special  or  express  agreement,  to  sell  such  articles  at 
six  months  credit,  and  they  were  sold  to  the  defendants 
without  any  agreement  or  understanding  between  them 
and  the  plaintiff  that  they  were  to  be  allowed  a  longer  or 
an  indefinite  credit,  or  until  they  shoiild  be  paid  by  the 
Government  for  building  the  gunboat  referred  to,  the 
plaintiff  would  be  entitled  to  recover  interest  on  the  account 
from  the  time  when  such  six  months  credit  expired,  for 
what  was  understood  among  merchants  generally  as 
rebatement  or  discount  on  mercantile  accoiints  in  such  cases, 
was  nothing  more  than  certain  deductions  in  price  usually 
allowed  by  a  merchant  to  his  customer  or  one  who  is  in 
the  practice  of  dealing  with  him.  As  to  the  rate  of  the 
interest,  if  the  contract  was  made  in  New  York,  it  should 
be  seven,  but  if  in. this  State,  it  should  be  six  per  cent.  only. 


Henry  S.  McCombs  v.  James  Megratten. 

As  to  the  degree  of  skill  which  a  party  who  furnishes  a  certain  amount  of 
linen  to  the  other  party  under  an  agreement  that  the  latter  shall  make 
and  deliver  to  him  as  many  knapsacks  out  of  it,  as  it  will  make  accord- 
ing to  the  regulation  standard  of  the  Government,  has  a  right  to  expect 
and  require  of  him  in  the  cutting  and  making  of  them  in  order  to  pre- 
vent any  unnecessary  waste  of  the  material  furnished  for  the  purpose, 
the  general  principle  and  rule  of  law  is  that  in  all  such  cases  where  skill 
is  required,  it  is  to  be  understood  to  mean  ordinary  skill  in  the  particu- 
lar business  or  employment  which  the  other  party  undertakes,  or  in 
which  he  is  engaged,  for  he  is  not  presumed  to  engage  for  extraordinary 
skill  which  may  belong  to  few  men  only  in  his  business  or  employment, 
or  for  extraordinary  endowments,  acquirements  or  quaUfications  to  fit 
him  in  the  highest  degree  for  it.  Reasonable  skill  therefore  constitutes 
the  measure  of  his  engagement  and  responsibility  in  regard  to  the  work 
undertaken  by  him,  unless  he  has  professed  to  the  highest  degree  of  skill 
in  regard  to  it  and  expressly  engaged  to  do  it  in  the  best  manner. 

It  is  also  a  well  settled  principle  of  law  that  where  the  particular  business, 
employment,  or  work  to  be  done  is  such  as  to  require  skill  in  the  person 
who  undertakes  it,  if  in  such  a  case  a  party  is  employed  to  undertake  it 
who  is  known  to  the  party  employing  him,  not  to  possess  any  skiU  in  it, 
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or  that  it  is  not  and  never  has  been  his  particular  art.business  or  employ- 
ment, and  that  he  makes  no  pretensions  to  skill  in  it,  and  the  employer 
with  full  notice  or  knowledge  of  that  fact,  trusts  him  with  the  undertak- 
ing, the  party  so  employed  is  bound  only  for  a  reasonable  exercise  of  the 
skill  which  he  possesses,  or  the  judgment  which  he  can  employ  in  it; 
and  if  any  loss  ensues  from  his  want  of  due  skill  in  it,  he  is  not  in  law 
chargeable  with  it  or  liable  for  it,  if  he  did  the  work  with  such  reasona- 
ble skill  as  he  possessed  in  the  art  or  business,  and  with  the  same  care 
and  diligence  which  he  would  have  applied  to  the  undertaking,  had  he 
been  doing  it  for  his  own  use  and  benefit  alone  under  a  direct  contract 
with  the  Government  and  supplying  the  material  himself. 

This  was  an  action  of  assumpsit  with  the  usual  pleas,  by 
Henry  S.  McCombs,  who  in  the  summer  or  fall  of  1861 
had  entered  into  a  contract  to  furnish  the  Government 
with  a  large  nimiber  of  soldier's  knapsacks,  against  James 
Megratten,  who  had  agreed  to  make  at  least  fifty  thousand 
of  them  for  him.  There  was  no  dispute  as  to  the  terms  of 
the  contract,  although  not  in  writing,  by  which  it  was 
agreed  between  them  that  McCombs  was  to  furnish  the 
linen  required  and  Megratten  was  to  make  and  deliver  to 
him  fifty  thousand,  at  least,  according  to  the  standard 
prescribed  in  that  respect  by  the  regulations  of  the  War 
Department,  a  pattern  of  which  McCombs  was  also  to 
furnish,  and  as  many  more  as  the  material  which  he 
furnished  wo\ild  make,  for  nineteen  cents  apiece.  Megrat- 
ten had  never  made  any  and  did  not  know  what  quantity 
of  linen  it  would  require  to  make  one,  but  after  the  plain- 
tiff had  procured  and  furnished  him  with  one  as  a  pattern 
and  he  had  ascertained  the  dimensions  of  it,  he  informed 
the  plaintiff  that  it  would  take  two  yards  and  a  little  more 
than  an  eighth  of  linen  twenty-two  inches  wide  to  make  one, 
when  the  latter  told  him  he  would  allow  him  two  yards 
and  a  quarter  for  making  each  knapsack,  and  afterward 
furnished  him  with  one  hundred  and  fourteen  thousand 
nine  hundred  and  fifty-eight  yards  of  linen,  but  of  unequal 
widths,  for  the  purpose,  some  pieces  exceeding  and  some  of 
less  than  twenty-two  inches  in  width,  but  which  in  the 
aggregate  averaged  that  width,  at  least.  The  defendant 
afterward  made  and  delivered  to  the  plaintiff  forty-eight 
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thousand  nine  hundred  and  twenty-eight  knapsacks,  and 
the  action  was  on  the  breach  of  the  contract  and  for  the 
damages  which  the  plaintiff  alleged  he  had  sustained  by 
his  failure  to  make  and  deliver  fifty  thousand,  at  least,  and 
as  many  more  as  might  have  been  made  out  of  the  quantity 
of  linen  furnished  by  him,  which  according  to  the  testimo- 
ny of  the  witnesses  on  his  behalf,  varied  in  the  estimates 
made  by  them,  on  the  assumption  that  the  whole  quantity 
of  linen  furnished  averaged  in  width  twenty-two  inches, 
and  had  been  cut  and  used  with  as  much  care  and  skill  as 
possible,  from  fifty  thousand  seven  hundred  and  ten,  to 
fifty-five  thousand  eight  hundred  and  thirty-eight,  as  to  the 
whole  number  which  might  have  been  made  out  of  it. 
Their  concurrent  testimony,  however,  was  to  the  effect 
that  the  large  experience  of  the  manufacturers  of  soldier's 
knapsacks  during  the  war,  had  reduced  to  a  positive  and 
mathematical  certainty,  the  precise  quantity  of  linen  accord- 
ing to  the  different  widths  usually  found  in  the  markets  of 
the  country,  it  required  to  make  one  of  the  present  size  and 
pattern,  and  that  according  to  that  rule,  it  would  take 
just  two  yards  and  ten  inches  of  such  material,  twenty-two 
inches  wide  to  make  one;  whilst  on  behalf  of  the  defend- 
ant it  was  proved  that  he  frequently  admonished  the  cutters 
and  makers  in  his  employ,  to  exercise  their  utmost  care 
and  skill  in  cutting  and  making  of  them,  so  as  to  avoid  any 
unnecessary  waste  of  the  material,  and  also  that  the  Gov- 
ernment standard  with  regard  to  the  size  and  form  of  them 
had  been  altered  in  1861,  according  to  which  it  required 
two  yards  and  sixteen  inches  of  linen  twenty-two  inches 
wide,  to  make  one,  and  that  the  plaintiff  after  the  making 
of  the  contract  had  adopted  and  introduced  the  new 
standard  into  the  defendant's  establishment  and  had 
required  his  to  be  made  in  conformity  to  it.  There  was 
also  no  little  conflict  and  discrepancy  in  the  testimony  of 
the  witnesses  in  regard  to  their  observation  and  experience 
with  reference  to  the  verification  of  the  lengths  and  the 
number  of  yards  marked  by  the  makers  on  pieces  of  linen 
and  imported  with  them,  by  actual  measurement  after  they 
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had  bought  them,  some  stating  that  they  usually  found 
them  remarkably  correct,  and  others  that  they  had  almost 
invariable  found  them  short  from  one  eight  to  one  yard  in 
length. 

D.  M.  Bates,  for  the  plaintiff,  contended  that  there 
were  but  two  questions  for  the  jury  to  consider  and  decide 
in  the  case  upon  the  evidence  before  them,  and  the  first 
was,  how  many  knapsacks  of  the  kind  required  by  the  regu- 
lations of  the  government,  would  the  quantity  of  material 
furnished  by  the  plaintiff  under  the  agreement,  have  made 
with  the  exercise  of  proper  skill,  care  and  attention  on  the 
part  of  the  defendant  in  the  cutting  and  making  of  them? 
And  the  second  was,  what  amount  of  damage  had  the 
plaintiff  sustained  by  reason  of  the  failure  of  the  defendant 
to  make  and  deliver  fifty  thousand,  at  least,  but  a  much 
greater  niimber  than  that,  according  to  the  testimony  of  all 
the  best  iliformed  witnesses  on  that  point  who  had  been 
examined  in  regard  to  the  matter.  The  defendant  had 
contracted  after  proper  time  for  consideration  and  reflec- 
tion on  the  subject,  and  for  a  price  quite  as  reasonable  and 
liberal  as  any  other  maker  in  the  country  at  that  time  was 
receiving  for  such  work,  and  at  which  price,  as  the  evidence 
had  shown  as  to  what  they  afterward  cost  him,  he  was 
to  realize  a  clear  profit  of  four  cents  per  sack,  to  make 
and  deliver  at  least  fifty  thousand  of  them  out  of  the  quantity 
of  linen  furnished  by  the  plaintiff  for  the  purpose,  and  as 
many  more  as  the  material  would  make;  and  but  for  the 
liberality  of  the  plaintiff,  he  would  have  agreed  to  make 
and  deliver  the  specified  number,  at  least,  out  of  much  less 
material  than  he  received  for  the  purpose.  Such  an 
agreement,  of  course,  implied  a  declaration  on  his  part, 
that  he  was  able  to  do  so,  and  was  equivalent  to  a  contract 
with  the  plaintiff  that  he  was  capable  of  doing  it.  But 
the  proof  in  the  case,  as  well  as  the  fact  just  adverted  to, 
would  save  them  the  necessity  of  stopping  to  inquire  what 
degree  of  art  or  skill  he  possessed  to  fit  him  for  such  an 
undertaking  in  particular,  although  as  it  had  been  shown, 
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he  had  been  in  his  time  a  very  good  tailor,  it  was  certainly 
to  be  presumed  that  he  ought  to  have  known  better  than 
most  men,  how  much  of  the  material  about  which  he  was 
so  gravely  contracting,  it  would  require  to  make  a  knap- 
sack after  carefully  taking  the  measure  of  it.  His  calcula- 
tion was  two  yards  and  a  little  more  than  an  eighth  of  a 
yard,  but  the  plaint ifi[  who,  of  course,  possessed  no  special 
knowledge  or  judgment  in  regard  to  such  a  matter,  but  to 
make  the  quantity  amply  suflficient  for  fifty  thousand  at 
least,  enlarged  his  estimate  to  two  yards  and  a  quarter,  and 
upon  that  estimate  furnished  him  with  one  hundred  and 
fourteen  thousand  nine  hundred  and  fifty-eight  yards  of 
linen  averaging  twenty-two  inches  in  width,  but  out  of 
which  the  defendant  had  made  and  delivered  to  him  only 
forty-eight  thousand  nine  hundred  and  twenty-eight 
knapsacks.  None  of  the  witnesses  who  had  Ijeen  examined 
on  either  side,  who  professed  to  know  how  many  that 
quantity  of  material  would  make,  and  ought  to  have  made 
with  proper  skill  and  care  in  the  cutting  and  making  of 
them,  had  estimated  the  number  at  less  than  fifty  thousami 
seven  hundred  and  ten,  whilst  another  who  had  had  much 
experience  in  the  business  in  another  section  of  the  country, 
had  estimated  the  quantity  as  high  as  fifty-five  thousand 
eight  hundred  and  eight.  The  discrepancy  in  the  two 
estimates  was  large  and  striking,  but  the  wide  margin 
which  it  presented  might  be  accounted  for  on  the  score  of 
the  different  degrees  of  skill  and  economy  with  which  the 
material  may  be  cut  and  used  in  the  manufacture  of  such 
articles;  but  after  making  the  widest  and  most  ample 
allowance  for  all  that,  and  of  such  a  liberal  margin,  it 
would  be  found  that  the  defendant  in  point  of  skill, 
prudence  and  economy  in  making  his,  had  fallen  much 
below  anything  of  the  kind  either  of  the  witnesses  had 
ever  before  heard  of.  They  were  therefore  not  claiming  or 
seeking  in  the  action  to  hold  him  responsible  for  the  exer- 
cise of  the  highest  degree  of  skill  and  care  practicable,  or 
possible  in  the  cutting  and  making  of  them,  but  he 
certainly  was  answerable,  at  least,  for  the  possession  and 
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exercise  of  ordinary  skill  and  ca]3acity  in  that  particular; 
and  if  he  had  less  than  any  body  else  that  ever  attempted 
to  make  them,  he  woiild  be  justly  and  legally  liable  to  the 
plaintiff  for  any  loss  which  he  had  sustained  under  the 
contract,  in  consequence  of  his  engaging  and  undertaking  to 
do  so  much  more  than  he  had  the  skill  or  ability  to  accom- 
plish. 

It  would  be  for  the  jury  to  ascertain  and  determine 
from  the  evidence,  and  particularly  from  the  testimony  of 
the  witnesses  who  were  competent  to  furnish  the  basis  on 
which  the  estimate  and  calculation  should  be  made,  what 
number  of  knapsacks,  at  least,  it  was  the  obligation  and 
duty  of  the  defendant,  with  the  exercise  of  a  fair,  ordinary 
and  reasonable  degree  of  care  and  diligence,  skill  and 
capacity  in  such  an  undertaking  upon  his  part,  to  have 
made  and  delivered  to  the  plaintiff  under  the  agreement, 
out  of  the  quantity  of  material  furnished  by  him  for  the 
purpose.  He  then  proceeded  to  state  the  results  of  certain 
calculations  which  had  been  made  on  the  basis  of  two  yards 
and  a  quarter  to  the  sack  by  the  counsel  for  the  plaintiff, 
which  after  making  due  allowance  for  loss  in  the  measure 
of  material,  as  possible  under  the  testimony  of  the  witness- 
es for  the  defendant,  which  showed  the  number  he  should 
have  made  was  fifty-three  thousand  eight  hundred  and 
forty-six,  and  that  consequently  the  loss  which  the  plaintiff 
had  thereby  sustained  in  knapsacks,  amounted  to  the 
number  of  four  thousand  nine  hundred  and  eighteen.  The 
measure  of  the  damages  would  be  the  profit  which  the 
plaintiff  would  have  realized  on  that  number  if  they  had 
been  duly  made  and  delivered  by  the  defendant  under  the 
agreement,  and  the  amount  of  which  could  be  readily 
ascertained  by  the  jury  from  the  evidence  before  them  as  to 
what  those  made  and  delivered  actually  cost  the  plaintiff 
and  the  price  then  paid  for  them  by  the  Government. 

Patterson  for  the  defendant.  The  defence  would  be,  that 
the  defendant  was  liable  only  for  ordinary  and  reasonable 
skill  and  diligence  under  the  contract  in  working  up  the 
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material  furnished  by  the  plaintiff,  in  good  faith  into  as 
many  knapsacks  as  it  would  make.  He  was  not  liable 
under  the  contract  for  the  exercise  of  the  highest  degree 
of  skill  and  diligence  in  the  execution  of  the  work  under- 
taken by  him,  and  in  the  application  of  the  means  supplied 
for  the  purpose.  And  he  should,  moreover,  contend,  for  it 
was  a  sound  and  well  settled  principle  of  law,  that  if  a 
person  engages  in  a  new  or  novel  branch  of  manufacture 
and  employs  a  novice  like  himself  in  the  business,  or  who 
has  little  or  no  practical  experience  in  it,  and  makes  no 
profession  to  ha\'e  any  special  art  or  skill  in  it,  he  has  no 
right  to  expect  and  require  of  him  the  same  degree  of  skill 
and  proficiency  in  it,  or  in  the  execution  and  management 
of  the  work  contracted  to  be  performed  by  him,  as  he  may 
ordinarily  demand  of  one  who  has  been  bred  to  the  busi- 
ness and  professes  to  understand  it,  and  who  may  therefore 
be  presumed  to  be  possessed  of  the  ordinary  skill  and 
ability  to  perform  the  work  undertaken  by  him  to  the 
reasonable  satisfaction  of  his  employer.  And  he  would  so 
ask  the  court  to  instruct  the  jury.  Story  on  Bailment,  sees. 
423,  433,  434,  435.  The  evidence  showed  that  the  under- 
taking was  an  entirely  new  business  to  the  defendant,  in 
which  he  had  no  previous  practice  or  experience,  and  that 
such  was  the  case,  was  well  known  to  the  plaintiff  when  he 
employed  him  to  do  the  work.  But  he  did  not  mean  to 
admit  by  any  thing  he  had  said  in  regard  to  the  principle 
just  stated,  that  the  defendant  had  failed  in  any  respect  to 
discharge  the  whole  duty  and  obligation  devolved  upon 
him  by  the  contract,  or  to  perform  the  work  in  entire  good 
faith  or  to  make  as  much  out  of  the  material  furnished 
him,  as  any  other  person,  however  expert  and  skillful  in 
the  cutting  and  making  of  knapsacks,  could  have  possibly 
made  out  of  it.  It  would  be  observed  that  no  charge, 
complaint  or  allegation  of  fraud  or  dishonesty  had  been 
made,  or  even  insinuated  against  the  defendant  in  regard 
to  the  transaction,  but  the  whole  basis  of  the  action  was 
upon  his  alleged  want  of  ordinary  skill  and  capacity  and 
want  of  ordinary  care  and  prudence  in  the  cutting  and 
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making  of  them,  in  consequence  of  which  it  was  further 
alleged  a  considerable  portion  of  the  material  was  unnec- 
essarily wasted,  and  that  he  had  not  only  failed  to  make 
and  deliver  at  least  the  number  specifically  contracted  for, 
but  also  many  more  than  even  that,  which  otherwise  might 
have  been  made  out  of  it.  Although  there  was  some 
contrariety  in  the  jjroof  on  that  point,  he  should  confidently 
rely  on  the  evidence  adduced  on  behalf  of  the  defendant 
to  show,  and  should  therefore  as  confidently  contend  before 
the  court  and  jury,  that  he  certainly  made  and  delivered 
as  many  knapsacks  out  of  the  number  of  yards  of  linen 
actually  furnished  him,  as  any  other  maker  of  ordinary 
care,  skill  and  experience  in  the  cutting  and  making  of 
them,  if  not  as  many  as  the  most  experienced,  expert  and 
skillful  master  of  the  art  could  possibly  ha\'e  produced  out 
of  it.  He  then  reviewed  the  evidence  at  length  and  closed 
with  the  statement  of  a  calculation  made  by  him  on  the 
basis  of  two  yards  and  sixteen  inches  of  stuff  twenty-two 
inches  wide,  with  allowance  made  for  the  change  in  the 
standard  pattern  of  the  Government  furnished  by  the 
plaintiff  after  the  agreement  was  entered  into,  and  for 
deficiency  in  the  length  of  the  pieces  of  linen  supplied 
by  him,  by  which  he  had  reached  the  result  and  the 
conclusion  that  the  defendant  had  made  and  delivered  all 
the  knapsacks  that  could  possibly  have  been  made  out  of 
them. 

Gordon,  for  J:he  plaintiff,  replied. 

The  Court,  Gilpin,  C.  J.,  charged  the  jury,  that  the 
calculations  of  counsel  in  such  a  case  were  not  evidence, 
and  so  far  as  their  verdict  should  depend  on  any  such 
method  of  determining  the  result  of  their  deliberations 
upon  it,  the  jury  should  make  them  for  themselves  after 
properly  considering  and  weighing  all  the  evidence  before 
them  in  the  case.  The  testimony  of  the  witnesses  as  to  the 
quantity  of  material,  or  linen  twenty-two  inches  wide  which 
it  would  require  to  make  a  knapsack  according  to  United 
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States  regulation  standard  at  that  time,  was  conflicting  and 
contradictory  in  its  character,  and  if  reconcilable  at  all,  it 
could  only  be  done  so  far  as  the  evidence  goes,  in  some 
degree  perhaps,  upon  the  ground  that  there  were  two 
patterns  of  the  regulations  referred  to,  as  a  change,  it  was 
stated,  had  been  introduced  in  the  standard  about  the  time 
the  agreement  was  entered  into  between  the  parties,  increas- 
ing the  size  of  it  slightly,  to  the  former  of  which  some  of 
them  may  have  referred,  whilst  the  others  may  have 
referred  to  the  latter  when  speaking  in  relation  to  that 
matter.  But  in  accordance  with  the  request  of  the  counsel 
for  the  defendant,  the  court  would  say  to  them  that  so  far 
as  that  might  be  involved  or  concerned  as  matter  of  impor- 
tance in  the  consideration  of  the  case  by  them,  if  there  was 
such  a  change  made  in  the  standard,  and  the  plaintiff  after 
the  making  of  the  agreement  required  the  work  to  be  done 
according  to  the  new  and  enlarged  pattern  or  standard,  he 
would  not  be  entitled  under  the  agreement  to  demand  of 
the  defendant  more  knapsacks  than  could  with  the  exer- 
cise of  reasonable  and  ordinary  skill,  care  and  prudence 
have  been  made  out  of  the  material  furnished  by  him 
according  to  that  standard  or  pattern.  It  might  not  be 
easy  or  practicable  perhaps,  in  the  light  of  the  evidence,  to 
determine  with  certainty,  the  precise  quantity  of  linen 
twenty-two  inches  in  width,  which  was  necessary  to 
make  a  knapsack  according  to  the  new  standard  spoken  of 
by  the  witnesses  for  the  defendant,  since  they  varied  in 
their  estimates  from  two  yards  twelve  inches  to  two  yards 
sixteen  inches;  but  which  one  of  the  witnesses  for  the 
plaintifif  estimated  at  two  yards  and  a  quarter,  and  others 
at  two  yards  and  ten  inches,  and  who  said  it  had  been 
reduced  to  a  mathematical  certainty  by  the  practical  experi- 
ence of  large  makers  of  them  during  the  present  war,  that  the 
latter  quantity  was  sufficient  to  make  one.  The  delivery 
of  the  material  by  the  plaintiff  to  the  defendant  for  the 
purpose  agreed  on  between  them,  constitutes  what  is  termed 
in  law  a  bailment,  and  in  regard  to  the  degree  of  skill 
which  the  plaintiff  had  a  right  under  the  agreement  to 
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expect  and  require  of  the  defendant  in  the  cutting  and 
making  of  the  articles  in  question  in  order  to  prevent  any 
unnecessary  waste  of  the  material  furnished  by  him,  the 
general  principle  and  rule  of  law  is  that  in  all  such  cases 
where  skill  is  required,  it  is  to  be  understood  to  mean 
ordinary  skill  in  the  particular  business  or  employment 
which  the  party  undertakes,  or  in  which  he  is  engaged, 
for  he  is  not  presumed  to  engage  for  extraordinary  skill 
which  may  belong  to  few  men  only  in  his  business  or 
employment,  or  for  extraordinary  endo\ATncnts,  acquire- 
ments, or  qualifications  to  fit  him  in  the  highest  degree 
for  it.  Reasonable  skill  therefore  constitutes  the  measure 
of  his  engagement  and  responsibility  in  regard  to  the  work 
undertaken  by  him,  unless  he  has  professed  to  the  highest 
degree  of  skill  in  regard  to  it  and  expressly  engaged  to  do 
it  in  the  best  manner.  It  is  also  a  well  settled  principle  of 
law  that  where  the  particular  business  or  employment  or 
work  to  be  done  is  such  as  requires  skill  in  the  person  who 
undertakes  it,  if  in  such  a  case  a  party  is  employed  to 
undertake  it  who  is  known  to  the  party  employing  him 
not  to  possess  any  skill  in  it,  or  that  it  is  not  and  never 
has  been  his  particular  art,  business  or  employment,  and 
that  he  makes  no  pretensions  to  skill  in  it,  and  the  em- 
ployer with  full  notice  or  knowledge  of  that  fact,  trusts  him 
with  the  undertaking,  the  party  so  employed  is  bound  only 
for  a  reasonable  exercise  of  the  skill  which  he  possesses, 
or  the  judgment  which  he  can  employ  in  it;  and  if  any 
loss  ensues  from  his  want  of  due  skill  in  it,  he  is  not  in 
law  chargeable  with  it,  or  liable  for  it. 

The  jury  had  heard  the  agreement  and  the  tenns  of  it 
as  detailed  in  the  evidence,  and  it  would  be  for  them  to 
consider  and  determine  whether  the  defendant  specially 
or  expressly  agreed  to  make  and  deliver  to  the  plaintiff 
out  of  the  material  to  be  furnished  by  him,  all  or  as  many 
knapsacks  as  the  most  experienced,  skillful  and  expert 
maker  could  have  made  out  of  it,  for  if  there  was  such  a 
special  agreement  on  his  part,  and  the  jury  were  further 
satisfied  that  he  had  not  done  that,  he  of  course,  had  failed 
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to  perform  such  an  agreement  on  his  part,  and  the  plain- 
tiff would  be  entitled  to  recover;  or  if  the  jury  should  be 
satisfied  from  the  evidence  that  he  did  not  specially  agree 
to  cut  and  make  it  into  knapsacks  with  such  extraordinary 
skill  and  care  as  had  just  been  mentioned,  but  that  his 
agreement  and  undertaking  was  to  make  out  of  it  and  de- 
liver to  the  plaintiff  fifty  thousand,  at  least,  and  as  many 
more  as  it  would  make,  allowing  two  yards  and  a  quarter 
of  the  stuff  to  be  furnished  by  the  plaintiff  to  be  sufficient 
to  make  one,  and  were  also  satisfied  that  the  material  after- 
ward furnished  by  the  plaintiff  for  the  purpose,  was  suffi- 
cient at  that  rate,  to  make  fifty  thousand,  at  least,  then  he 
had  failed  to  perform  such  agreement,  and  the  plaintiff 
would  be  entitled  to  recover,  for  there  was  no  dispute  about 
the  fact  that  he  had  not  made  and  furnished  fifty  thousand, 
at  least.  But  if,  on  the  contrary,  they  should  believe  from 
all  the  evidence  before  them,  that  no  such  agreement  was 
entered  into  between  the  parties,  as  has  just  been  stated, 
but  that  the  agreement  simply  was  that  the  defendant 
would  make  and  deliver  to  the  plaintiff  out  of  the  linen  to 
be  furnished  by  the  latter  for  the  purpose,  fifty  thousand 
knapsacks,  at  least,  and  as  many  more  as  it  would  make, 
without  being  bound  to  make  every  two  yards  and  a  quar- 
ter, or  any  other  specific  measure  or  quantity  of  it  into  one, 
and  that  the  plaintiff  knew  at  the  time  when  such  agree- 
ment was  entered  into,  that  the  defendant  had  never  before 
been  engaged  in  the  cutting  and  making  of  knapsacks, 
and  did  not  possess,  or  pretend  to  skill  in  that  particular 
business  or  employment,  and  that  the  defendant  cut  and 
made  them  with  such  reasonable  skill  as  he  possessed  in 
the  art  or  business  of  making  them,  and  with  the  same  care 
and  diligence  to  save  in  the  material  and  avoid  any  un- 
necessary waste  of  it  in  the  cutting  and  making  of  them, 
which  he  would  have  applied  to  the  undertaking  had  he 
been  making  them  for  his  own  use  and  benefit  alone  under 
such  a  contract  with  the  government  and  supplying  the 
material  himself,  and  made  and  delivered  in  good  faith  to 
the  plaintiff,  all  the  knapsacks  he  could  make  out  of  the 
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material  furnished  him,  to  the  best  of  his  skill  and  ability, 
then  the  plaintiff  would  not  be  entitled  to  recover,  and 
their  verdict  should  be  for  the  defendant.  If,  however,  the 
jury  should  find  that  although  such  was  the  agreement, 
understanding  and  intention  of  the  parties,  and  that  such 
was  the  undertaking  and  engagement  of  the  defendant,  he 
had  nevertheless  not  complied  with  and  performed  it  in 
good  faith  with  such  reasonable  skill  and  to  the  best  of  the 
ability  which  he  possessed  in  that  kind  of  employment,  and 
with  that  ordinary  degree  of  prudence,  care  and  diligence 
which  had  just  been  defined  by  him,  it  would  be  their  duty 
to  render  a  verdict  against  him  and  in  favor  of  the  plain- 
tiff. And  if  the  verdict  should  be  in  favor  of  the  plaintiff 
in  either  of  the  several  aspects  in  which  he  had  thus  pre- 
sented the  case  for  their  consideration,  it  should  be  for  the 
difference  between  what  would  have  been  the  total  cost  to 
the  plaintiff  of  such  additional  knapsacks,  as  it  should  be 
found  that  the  defendant  ought  to  have  made  and  delivered, 
but  failed  to  make  and  deliver  out  of  the  material  actually 
furnished  him  by  the  plaintiff  for  the  purpose,  and  the 
amount  he  would  have  received  for  them  under  his  con- 
tract price  with  the  government,  the  evidence  as  to  which 
they  had  before  them;  and  for  that  purpose  it  would  also 
be  their  duty  to  ascertain  from  all  the  evidence  before  them 
what  was  the  actual  quantity  of  the  linen  in  question  which 
was  furnished  under  the  agreement  by  the  plaintiff  to  the 
defendant. 

The  defendant  had  a  verdict. 


Thomas  Young  v.  Albin  K.  Robinson. 

Not  only  the  subject,  or  substance  of  a  contract  for  the  breach  of  which 
suit  is  brought  before  a  Justice  of  the  Peace,  should  be  stated  in  the  re- 
cord, but  also  the  sufn  demanded  in  consequence  of  the  breach  of  it. 

Certiorari.     The  record  after  stating  in  the  usual  form  the 
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names  of  the  parties,  plaintiff  and  defendant  below,  was  as 
follows:  "Action  on  breach  of  contract.  Summons  issued, 
&c."  Judgment  was  rendered  on  the  day  to  which  the 
writ  was  returnable,  in  favor  of  the  plaintiff  by  default,  for 
the  sum  of  $25.89  and  costs.  Afterward  the  defendant 
appeared  and  applied  to  have  the  judgment  by  default 
opened  and  for  a  trial  of  the  case  by  referees  which  was 
granted,  and  which  resulted  in  a  report  and  judgment  in 
favor  of  the  plaintiff  for  $25.00  and  S2.26  costs. 

The  only  error  assigned  was  that  the  record  did  not  dis- 
close the  fact  that  the  cause  of  action  in  the  case  was  with- 
in the  jurisdiction  of  a  Justice  of  the  Peace. 

Higgins,  for  the  Plaintiff:  The  record  did  not  state  the 
cause  of  action  with  the  degree  of  certainty  and  precision 
required  by  the  statute  defining  the  jurisdiction  of  Justices 
of  the  Peace.  The  cause  of  action  as  stated  in  it,  was  for 
a  breach  of  contract  simply,  but  nothing  as  to  the  nature 
or  terms  of  the  contract,  or  what  the  contract  was,  or  what 
it  was  for,  or  what  it  was  about,  or  anything  concerning  it, 
from  which  it  could  be  known  whether  it  was,  or  was  not 
within  the  jurisdiction  of  a  Justice  of  the  Peace.  For 
aught  that  appeared  from  the  record,  it  might  have  been 
either  a  written  or  verbal  contract  for  the  purchase  of  real 
estate,  or  any  other  matter  clearly  beyond  and  above  the 
jurisdiction  of  such  a  magistrate. 

T.  F.  Bayard,  for  the  Defendant:  The  subsequent  ap- 
pearance and  application  of  the  defendant  below,  to  take 
off  the  judgment  previously  entered  by  default  against 
him  and  for  a  trial  by  referees,  and  having  had  such  a  trial 
at  his  own  instance  before  referees,  in  which  he  had  a  fiill 
opportunity  to  ascertain,  and  doubtless  did  ascertain,  all 
about  the  plaintiff's  demand  against  him,  as  well  as  to  ex- 
hibit and  disclose  all  his  evidence  and  every  defence  which 
he  had  against  it,  would  operate,  he  apprehended,  not  only 
as  a  waiver  of  all  objection  on  his  part  to  the  proceeding  of 
the  justice  and  referees  in  the  case  and  the  judgment  after- 
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ward  rendered  against  him,  but  also  imported  and  implied 
upon  the  record  that  he  had  full  notice,  and  knovvlcdj^e 
by  that  time  of  the  specific  character  and  substance  of 
the  contract  for  the  breach  of  which  he  was  sued,  and 
which  involved  a  constructive  admission  at  least,  on  his  part, 
that  it  was  within  the  jurisdiction  of  the  Justice  of  the 
Peace. 

By  the  Court;  The  statute  not  only  requires  that  the 
cause  of  action,  which  in  this  case  included  the  subject  or 
substance  of  the  contract,  for  the  breach  of  which  the  action 
was  brought,  should  have  been  stated  in  the  record,  as  the 
jurisdiction  of  Justices  of  the  Peace  is  special  and  limited 
with  reference  to  contracts,  as  well  as  other  causes  of  action, 
but  also  the  sum  demanded  in  consequence  of  the  breach 
of  it,  should  have  been  stated,  which  was  not  done. 

Judgment  reversed. 
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JUNE  TERM, 
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Andrew  C.  Gray,  special  bail  of  George  Goss,  Defendant 
below,  Plaintiff  in  error,  v.  Andrew  D.  Cook,  Plaintifif 
below.  Defendant  in  error. 

A  decision  by  all  the  Judges  in  the  Court  of  Errors  and  Appeals  in  a  case 
stated,  and  on  a  question  of  law  reserved  and  directed  by  the  Superior 
Court  to  be  heard  before  them,  is  not  final  and  conclusive,  nor  is  it  a 
judgment  or  decision  of  the  Court  of  Errors  and  Appeals;  but  a  writ  of 
error  will  lie  from  the  latter  court  to  a  judgment  entered  thereon  in  the 
Superior  Court. 

In  an  action  on  a  recognizance  against  the  bail,  the  bail  is  not  liable  for 
interest  on  the  judgment  recovered  against  the  principal,  nor  for  any 
sum  exceeding  the  penalty  of  the  recognizance:  but  when  judgment  is 
recovered  thereon  against  him,  it  will,  under  the  law  and  practice  of  this 
State,  bear  interest  from  the  time  it  is  recovered.  And  upon  a  writ  of 
error,  in  such  a  case,  to  such  a  judgment  entered  by  a  Prothonotary  in 
the  Superior  Court,  in  vacation,  and  without  the  order  and  direction  of 
that  Court,  the  Court  of  Errors  and  Appeals  will  take  cognizance  of  and 
correct  such  error,  and  enter  judgment  for  the  amount  of  the  penalty  of 
the  recognizance  merely. 

A  statutory  provision  which  limits  and  restricts  to  the  citizens  of  this 
State  exclusively,  the  benefit  of  exemption  from  arrest  upon  a  writ  of 
capias  ad  satisfaciendum,  on  a  judgment  without  an  affidavit  of  fraud 
against  the  defendant,  made  and  filed  before  the  issuing  of  it,  is  not  in 
conflict  with  Sec.  2,  Article  4,  of  the  Constitution  of  the  United  States, 
which  provides  that  "The  citizens  of  each  State  shall  be  entitled  to  all 
privileges  and  immunities  of  citizens  in  the  several  states,"  but  is  valid 
and  constitutional  in  its  application  to  a  citizen  of  another  State. 

This  case  was  on  a  writ  of  error  to  the  Superior  Court 
for  New  Castle  County,  and  was  heard  in  this  Court  before 
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Harrington,  Chancellor;    Gilpin,  Chief  Justice;    and  Milli- 
gan.  Associate  Judge. 

The  case  from  below  had  been  heard  and  decided  before 
all  the  Judges  in  the  Court  of  Errors  and  Appeals,  on  a  case 
stated,  and  question  of  law  reserved  for  their  decision, 
on  the  main  question  involved  in  the  present  case,  at  the 
suit  of  Andrew  D.  Cook,  v.  Andrew  C.  Gray,  and  reported 
in  2  Houston's  Reports,  455,  and  to  which  the  reporter,  to 
save  repetition,  here  begs  leave  to  refer. 

Patterson,  for  the  defendant  in  error,  first  asked  the  Court 
to  disallow  the  exceptions  to  the  record  filed  on  behalf  of 
the  plaintiff  in  error,  numbered  one,  two,  three  and  twelve, 
respectively,  and  which  were  to  the  effect  that  the  judg- 
ment below  should  have  been  rendered  for  the  plaintiff  in 
error,  because  it  appeared  by  the  record  that  although  at 
the  time  of  the  recovery  of  the  judgment  in  the  action  of 
Cook  against  Goss,  the  plaintiff  therein  was  not  residing  in 
the  State,  and  at  the  time  of  issuing  of  the  writ  of  capias 
ad  satisfaciendum  thereon,  to  fix  the  liability  of  the  bail  of 
the  defendant,  the  defendant  also  was  not  residing  in  the 
State;  nevertheless,  before  the  issuing  of  the  said  capias  ad 
satisfaciendum,  no  affidavit  of  fraud  had  been  filed  against 
the  defendant  therein  pursuant  to  the  provisions  of  section 
52  of  chapter  111  of  the  Revised  Statutes,  such  affidavit 
being  requisite  under  the  concluding  paragraph  of  said 
section  to  the  validity  of  the  said  writ,  notwithstanding  the 
passage  of  the  subsequent  act  to  amend  that  chapter,  and 
which  repealed  the  concluding  paragraph  of  said  section 
on  the  21st  of  February,  1859,  inasmuch  as  the  said  con- 
cluding paragraph  being  in  force  when  the  recognizance 
of  bail  was  entered  into,  the  said  repealing  act,  if  applied 
in  that  case,  would  impair  the  obligation  of  the  contract 
of  bail  of  the  plaintiff  in  error  entered  into  in  said  recogni- 
zance contrary  to  the  provision  of  the  Constitution  of  the 
United  States,  which  prohibits  a  State  from  passing  any 
law  impairing  the  obligation  of  a  contract.  And  also  be- 
cause as  it  appeared  by  the  said  record  that  the  said  defend- 
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ant  in  the  said  judgment  was  not  a  free  white  citizen  of 
the  State,  but  was  a  citizen  of  one  of  the  United  States, 
when  the  said  writ  was  issued  to  fix  the  Hability  of  the  bail, 
he  was  as  such  entitled  to  the  benefit  of  the  first  paragraph 
of  said  section  52  of  chapter  111  which  requires  such  an 
affidavit  of  fraud  to  be  filed  against  a  free  white  citizen  of 
the  State  before  such  writ  could  be  issued,  under  the  pro- 
vision of  the  Constitution  of  the  United  States,  which  guar- 
antees to  the  citizens  of  each  State  all  the  privileges  and 
immunities  of  citizens  in  the  several  States.  His  reason 
for  making  the  motion  to  disallow  those  exceptions  was 
that  they  involved  the  same  issue  and  question  of  law  which 
was  presented  and  reserved  for  the  consideration  and  deci- 
sion of  this  court,  the  Court  of  Errors  and  Appeals,  and  all 
the  Judges  in  this  court,  when  the  same  case  was  formerly 
before  it  on  the  case  stated,  and  which  after  thorough  argu- 
ment by  the  counsel  and  mature  deliberation  by  the  court, 
was  decided  in  favor  of  the  defendant  in  error,  then  the 
plaintiff  in  that  case,  and  being  a  decision  by  all  the  Judges 
in  this  court  between  the  same  parties,  and  not  only  on  the 
same  subject  matter  but  the  same  legal  question  substan- 
tially, it  was  final  and  conclusive,  and  could  not  even  be 
questioned  on  a  writ  of  error.  State  Constitution,  art.  6  sec. 
7.  A  party  cannot  have  two  writs  of  certiorari,  and  a  cer- 
tiorari is  a  writ  of  error.  2  Tidd  772,  2  Sound.  101 :  A 
writ  of  error  will  not  lie  to  the  same  court  to  review  its 
own  decision,  and  a  writ  of  error  after  a  judgment  of 
affirmance  is  a  nullity.  McRay  v.  Bank  of  Columbus,  1 
Ala.  Reps.  587. 

D.  M.  Bates,  Comegys  with  him,  for  plaintiff  in  error. 
Although  the  exceptions  objected  to  were  filed  in  the  case, 
they  did  not  propose  to  argue  them  on  the  present  hearing, 
as  the  questions  of  law  involved  in  them  had  been  fully 
and  thoroughly  discussed  and  considered  and  decided  in 
the  Court  of  Errors  and  Appeals,  before  all  the  Judges  on 
a  former  occasion  in  the  case  referred  to.  But  as  the  ques- 
tion of  the  power  of  this  Court,  as  a  Court  of  Errors,  to 
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entertain  these  exceptions  had  been  raised  and  it  had  been 
denied  on  the  other  side  for  the  reasons  assigned,  they  should 
contend  that  this  Court  had  the  power  to  review  and  revise 
the  decision  of  all  the  Judges  in  the  Court  of  Errors  and  Ap- 
peals in  the  case.  There  was  certainly  nothing  in  the  pro- 
ceeding, or  in  the  decision  of  all  the  Judges  in  the  Court  of 
Errors  and  Appeals  on  the  questions  of  law  reserved  in  that 
case,  to  take  away  the  right  of  either  party  to  sue  out  a 
writ  of  error  to  the  judgment  entered  thereon  in  the  Court 
below;  and  having  sued  out  a  writ  of  error  and  brought 
up  the  record  of  the  case  below  before  this,  the  true  and 
only  Court  of  Errors  in  the  State,  it  brings  up  the  whole 
record  of  the  case  below,  and  it  is  competent  for  this  Court 
to  hear  and  revise  any  and  all  the  errors  in  it,  and  the  ex- 
ceptions and  errors  here  assigned  and  now  objected  to  on 
the  other  side,  as  well  as  any  others.  The  section  and 
article  of  the  Constitution  which  had  been  referred  to 
on  the  other  side,  itself  settled  the  question,  the  words  of 
which  are,  "The  Court  of  Errors  and  Appeals  shall  have 
jurisdiction  to  issue  writs  of  error  to  the  Superior  Court, 
and  to  receive  appeals  from  the  Court  of  Chancery,  and  to 
determine  finally  all  matters'  in  error  in  the  judgments  and 
proceedings  in  said  Superior  Court,  and  all  matters  of  ap- 
peal in  the  interlocutory  or  final  decrees  and  proceedings 
in  Chancery,"  and  then  the  same  section  proceeds  to  pre- 
scribe how  the  Court  of  Errors  and  Appeals  on  a  writ  of 
error  from  the  Superior  Court  shall  be  constituted,  and 
that  it  shall  consist  of  "three  Judges  at  least."  Const,  sec. 
7,  art.  6.  This  then  was  the  only  Court  of  Errors  and 
Appeals  under  the  Constitution  before  which  the  case  had 
ever  been,  and  this  was  the  only  writ  of  error  which  had 
ever  been  issued  by  the  Court  of  Errors  and  Appeals  as 
created,  defined  and  established  by  the  Constitution,  in 
this  case.  The  hearing  of  the  questions  of  law  reserved  in 
the  case  stated,  to  be  decided  by  all  the  Judges  in  the 
Court  of  Errors  and  Appeals,  was  not  a  decision  of  the 
Court  of  Errors  and  Appeals  within  either  the  words 
or  the  meaning  of  the  Constitution,  and  the  opinion  there- 
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fore  which  they  may  give  in  any  such  case,  cannot  con- 
clude or  prevent  the  true  Court  of  Errors  and  Appeals 
on  a  writ  of  error  issued  from  it  to  the  Superior  Court, 
from  entertaining  jurisdiction  and  proceeding  to  hear  and 
determine  finally  all  matters  in  error  in  the  judgments  and 
proceedings  of  the  Superior  Court  thus  brought  before  it. 

The  fact  that  the  defendant  in  the  original  action  and 
judgment  below  was  a  non-resident  when  it  was  recovered 
and  when  the  writ  of  ca.  sa.  was  issued  upon  it,  was  admit- 
ted by  the  common  or  general  plea  of  in  nulla  est  erratum 
entered  by  the  defendant  in  error  to  the  writ  of  error  then 
before  the  Court,  which  was  in  the  nature  of  a  demurrer 
and  at  once  referred  the  matters  of  law  only  arising  there- 
on to  the  judgment  of  the  Court,  but  which  traverses  or 
denies  no  fact  alleged  in  the  record.  For  the  rule  of  plead- 
ing in  such  case  is,  if  the  plaintiff  in  error  assigns  an  er- 
ror in  fact,  and  the  defendant  in  error  would  put  in  issue 
the  truth  of  it,  he  ought  to  traverse  or  deny  the  fact,  and 
so  join  issue  thereon,  and  not  say  in  nulla  est  erratum,  for 
by  so  doing,  he  admits  the  fact  alleged  to  be  true.  2  Tidd 
1117. 

The  Court  overruled  the  motion  of  the  counsel  for  the 
defendant  to  disallow  the  exceptions  referred  to,  and  di- 
rected the  counsel  for  the  plaintiff  in  error  to  proceed  with 
the  argvmient  of  the  case. 

D.  M.  Bates.  There  were  twelve  exceptions  or  causes 
assigned  in  the  case,  but  which  resolved  themselves  sub- 
stantially into  five  only.  The  second  section  of  the  fourth 
article  of  the  Constitution  of  the  United  States  provides 
that  "the  citizens  of  each  State  shall  be  entitled  to  all  priv- 
ileges and  immunities  of  citizens  in  the  several  States," 
and  we  shall  contend  that  the  subsequent  and  repealing 
statute  of  this  State  which  afterward  repealed  the  provi- 
sion of  the  general  and  preceding  statute  which  was  in 
force  when  the  recognizance  of  bail  was  entered  into  in 
this  case,  and  which  then  provided  that  all  persons,  without 
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any  reference  to  their  residence,  should  be  exempt  from 
arrest  on  writ  of  capias  ad  satisfaciendum  without  an  affida- 
vit of  fraud  first  filed  against  them,  so  far  as  non-resident 
debtors  were  concerned,  and  retaining  it  as  to  our  own  cit- 
izens, was  in  contravention  of  that  provision  of  the  Consti- 
tution of  the  United  States,  and  was  consequently  null  and 
void.  Before  that  general  statute  was  enacted,  every  per- 
son and  every  citizen  in  the  State  was  under  a  legal  liability 
to  be  arrested  for  debt;  but  when  that  act  was  passed,  it  en- 
larged the  liberty  and  secured  the  privilege  and  exemption 
from  such  arrest,  of  every  citizen  of  the  State,  and  of  every 
citizen  of  every  other  State,  without  an  affidavit  of  fraud 
first  filed  against  him,  specifying  the  nature  and  character 
of  the  fraudulent  transaction  in  which  it  was  alleged  to 
consist,  and  when  by  the  subsequent  repeal  of  a  portion 
of  it  and  a  modification  of  that  general  provision,  the  Legis- 
lature attempted  to  limit  and  restrict  that  great  right,  privi- 
lege and  immunity  to  the  citizens  of  our  own  State  exclu- 
sively, and  to  deny  it  to  every  citizen  of  every  other  State 
in  the  Union,  it  was  in  violation  of  that  provision  of  that 
constitution.  What  are  the  mutual  rights,  privileges  and 
immunities  or  exemptions  (for  that  is  the  legal  signification 
of  the  word  "immunities")  of  citizenship  in  and  of  the  sev- 
eral States  of  our  one,  united  and  common  country,  as  con- 
tained in  that  clause  of  the  constitution,  had  not  been  very 
well  defined,  and  strange  to  say,  no  question  had  yet  arisen 
in  the  Supreme  Court  of  the  United  States  in  regard  to  the 
import  and  construction  of  it,  and  therefore  no  decision  of 
that  tribunal  could  be  found  upon  the  subject,  but  it  had 
several  times  arisen  before  other  tribunals  of  inferior  juris- 
diction, and  in  which  it  had  been  uniformly  held  that  those 
terms  clearly  comprehend  and  include  all  legal  remedies, 
as  well  as  rights  and  exemptions  and  modes  of  redress  for 
the  recovery,  collection  and  enforcement  of  debts  and  other 
general  rights  and  liabilities  at  law,  and  that  it  is  not  in 
the  power  of  the  Legislature  of  any  State  to  make  any  dis- 
tinction whatever,  in  any  such  cases,  between  the  citizens 
of  its  own  and  the  citizens  of  any  other  State  in  the  Union, 
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and  that  whatever  rights,  privileges  and  immunities  of  this 
description  are  guranteed  and  secured  by  law  to  the  citi- 
zens of  one  State  by  the  Legislature  of  it,  are  common  to 
the  citizens  of  every  other  State  by  virtue  of  it.  Cor  field  v. 
Coryell,  4  Wash.  380.  Douglass'  Adnir  v.  Stevens,  3  Chancel- 
lor Ridgelys  notes  547. 

But  independent  of  that  broad  ground  of  objection,  there 
were  other  and  special  exceptions  to  the  record  to  be 
noticed  in  connection  with  what  he  had  already  said,  and 
the  first  of  which  was  that  there  was  error  in  the  entry  of 
the  judgment  below  by  the  Prothonotary,  because  it  was 
done  by  him  in  vacation  without  any  order  of  the  court  be- 
low to  him  to  so  enter  it,  and  without  the  authority  or 
the  agreement  of  the  parties  in  the  case  to  warrant  it.  In 
the  next  place  there  was  error  in  the  amount  of  the  judg- 
ment as  ascertained  and  so  entered  by  him  in  the  interest 
calculated,  allowed  and  included  by  him  in  the  judgment, 
because  the  bail  was  not  chargeable  with  interest  upon  the 
judgment  against  his  principal  which  was  $5551.00,  but 
only  for  the  amount  of  such  judgment,  without  interest 
thereon.  1  Tidd  281.  Waters  v.  Leese,  3  Taunt.  502.  The 
amount  of  the  judgment  as  so  ascertained  and  entered  by 
the  Prothonotary  below  was  $6411.78.  And  why  should 
the  bail  be  liable  for  any  interest  on  the  judgment  against 
the  principal  in  such  a  case?  For  the  liability  for  interest 
as  such  accrues  when  there  was  a  contract  cither  express 
or  impHed  between  the  parties  to  it.  5  Cow.  604.  And 
lastly  there  was  error  in  the  record  because  the  judgment 
was  entered  below  for  a  sum  exceeding  the  amount  of  the 
penalty  of  the  bail  bond  which  was  only  $6000.00  Rev. 
Code,  416,  sec.  10.     1  Tidd  540. 

Patterson.  This  court  had  no  jurisdiction  of  errors  in 
fact,  whatever  might  be  the  authority  and  practice  of  the 
courts  of  England  sitting  as  courts  of  error  in  that  country, 
and  therefore  the  asstimption  on  the  other  side  that  they 
had  assigned  as  an  error  in  fact  that  Goss,  the  defendant 
in  the  original  judgment  and  the  principal  from  whom  the 
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recognizance  of  bail  was  taken,  was  at  the  time  when  it 
was  recovered  and  when  the  ca.  sa.  was  issued,  a  citizen  of 
another  State  of  the  Union,  and  that  the  defendant  in  error 
by  pleading  in  nullo  est  erratum,  instead  of  traversing  or 
specially  denying  the  allegation,  had  thereby  admitted  it, 
was  not  only  erroneovis  in  point  of  law,  but  in  point  of  fact 
too,  because  that  fact  did  not  appear  by  the  record  sent  up 
and  the  record  in  question.  But  no  error  of  fact  could  be 
assigned  or  alleged  as  a  ground  of  cause  of  error  in  this 
court  under  the  constitution  and  laws  of  the  State,  and 
therefore  that  plea  could  not  be  held  to  admit  the  truth  of 
the  allegation  refen^ed  to,  even  if  it  appeared  by  the  record, 
or  was  stated  or  assented  to  in  the  case  stated,  or  in  the 
record  of  the  suit  below,  which  was  not  the  case,  because 
it  was  no  where  alleged,  much  less  admitted  as  a  fact  in  the 
case,  except  in  the  causes  of  errors  assigned  by  the  counsel 
in  this  court.  The  authorities  cited,  in  order  to  show  that 
the  modification  and  partial  repeal  of  the  general  act  by 
the  subsequent  act  of  the  Legislature  with  a  view  to  limit 
and  restrict  the  exemption  from  arrest  by  ca.  sa.  for  debt 
without  an  affidavit  of  fraud  filed  to  obtain  such  a  writ,  to 
citizens  of  our  own  State,  and  to  deny  it  to  the  citizens 
of  other  States,  w^as  in  conflict  with  the  clause  of  the 
constitution  of  the  United  States  referred  to,  were  not 
sound,  and  were  not  so  considered  to  be  at  the  present 
time;  but  even  if  they  were  so,  they  did  not  go  to  the  ex-tent 
of  holding  that  such  a  distinction  and  discrimination  in  an 
act  of  the  Legislature  would  be  in  derogation  of  it,  and 
therefore  unconsitutional  and  void.  Kincade  v.  Francis,  3 
U.  S.  Dig.  566.  Where  the  statute  concerns  merely  the 
regulation  of  the  process  and  the  proceedings  in  the  courts 
of  a  State  for  the  recovery  of  debts,  it  has  been  expressly 
ruled  that  such  a  distinction  and  restriction  is  not  in  viola- 
tion of  any  provision  in  the  constitution.  Campbell  v.  Har- 
ris, 3  Har.  &  Mc  Hen.  Rep.  535.  Murry  v.  McCarty  2  MumJ. 
398.  Ward  v.  Morris  et  al.  4  Har.  &  McHen.  Rep.  340. 
Towle's  case,  5  Leigh's  Rep.  334.  1  Lit.  Rep.  334.  10  Cow. 
340.     State  v.  Clairborne  1  Meig's  Rep.  331.     Frost  et  al.  v. 
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Brisbin,  19  Wend.  11.  Tatem  v.  Wright  et  al.  Zabr.  429. 
Corfield  v.  Coryell,  4  Wash.  371.  Sedw.  on  Stat.  &  Const.  Law. 
601.  Story  on  Const,  sees.  1798,  1799,  1800.  Sarg.  on  Const. 
393.  Rawle  on  Const.  29,  30,  31.  2  Kent's  Com.  71.  Abbott 
V.  Bailey,  6  Pick.  89.  But  if  the  subsequent  statute  referred 
to  was  inoperative  and  void  for  the  reason  alleged,  then 
the  original  statute  prescribing  an  affidavit  of  fraud  in  an\- 
case  whatever,  was  equally  inoperative  and  void  for  the 
same  reason,  and  there  was  practically  no  affidavit  of  fraud 
necessary  in  any  case  before  the  suing  out  of  the  writ.  As 
to  the  objection  that  the  judgment  in  this  case  was  entered 
below  in  vacation  by  the  Prothonotary  without  any  order 
from  the  court  below,  and  without  the  authority  and  con- 
sent of  the  parties  in  the  case  stated,  that  he  should  so  as- 
certain the  amount  of  it  and  enter  the  jtidgment,  all  he  liad 
to  say  in  the  first  place  was  that  there  was  no  occasion  or 
necessity  for  such  an  order  from  the  court,  and  in  the  sec- 
ond place  that  it  was  expressly  agreed  in  the  case  stated 
that  the  judgment  should  be  so  entered  by  the  Prothono- 
tary. But  if  there  had  been  error  in  that  particular,  this 
court  would  not  take  notice  or  assume  jurisdiction  of  such 
an  error,  for  the  court  above  which  heard  the  question  had 
nothing  to  do  with  directing  the  judgment  to  be  entered, 
but  by  the  agreement  of  the  parties,  as  well  as  by  the  legal 
and  consitutitonal  functions  of  the  two  tribunals,  the  judg- 
ment was  to  be  entered  in  the  court  below,  and  by  the  court 
below,  and  if  erroneous  in  any  such  respect,  that  court  was 
not  only  competent,  but  the  proper  tribunal  to  correct  it,  and 
this  court  would,  accordingly,  leave  it  to  that  court  to  rectify 
it.  Besides,  such  matters  of  practice  were  not  cognizable 
on  a  writ  of  error,  and  no  writ  of  error  would  lie  to  any 
such  ])roceeding,  for  the  matter  having  been  referred  to 
the  Prothonotary  by  the  agreement  of  the  parties,  the  court 
below  would  correct  an}-  such  error  on  the  application  to 
it  for  that  purpose.  In  rejjly  to  the  objection  made  on  ac- 
cotmt  of  the  amount  for  which  the  judgment  had  been  en- 
tered, he  would  remark  that  a  judgment  might  be  rendered 
on  a  collateral  bond  for  an  amouiit  greater  than  the  penalty 
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of  it.  Harrison  v.  Clapp  et  al.  1  Mass.  308.  Pitts  v.  Tilden, 
2  Mass.  118.  Cook  et  al.  v.  Toney,  3  Wend.  444.  State  v. 
Wayman,  2  Gill  &  Johns.  279.  And  judgment  might  be 
recovered  in  a  scire  facias  on  a  recognizance  for  the  amount 
of  the  penalty  with  interest  upon  it.  Welford  v.  Davidson, 
4  Burr.  2127.  Bodily  v.  Bellamy,  2  Burr.  1097.  The  case 
cited  on  the  other  side  from  3d  Taunt,  was  an  action  of 
debt  on  a  recognizance  of  bail,  but  it  was  regarded  as 
analogous  to  a  proceeding  on  the  judgment  to  realize  and 
collect  the  amount  of  it  in  that  country,  where  a  judgment 
does  not  bear  interest  after  its  recovery,  unless  the  action 
be  upon  the  judgment,  which  was  quite  common  in  Eng- 
land, and  the  action  in  that  case  not  being  on  the  judgment, 
which  of  course,  it  could  not  be,  as  it  was  against  the  bail, 
but  was  upon  his  recognizance  of  bail,  the  plaintiff  could 
not  recover  in  that  action  any  interest  on  the  judgment 
itself.  But  the  law  and  practice  was  otherwise  in  this 
State,  for  a  judgment  here  always  bears  interest  from  the 
date  of  its  recovery,  and  therefore,  the  rule  here  should  be 
just  the  reverse  of  what  it  is  in  that  country  on  that  point. 
Error  in  the  amount  of  a  verdict  cannot  be  taken  advantage 
of  on  a  writ  of  error.  3  Ala.  Rep.  516,  550,  715,  but  the 
party  should  apply  for  a  new  trial;  and  a  matter  not  ex- 
cepted to  in  the  court  below,  cannot  be  excepted  to  in  the 
court  above.  7  How.  Miss.  Rep.  414.  12  Ohio  132.  24 
Wend.  496.  To  return,  however,  to  the  constitutional  ques- 
tion, he  would  say  in  conclusion  that  when  a  power,  or 
authority  had  been  claimed  and  exercised  by  a  State  for  a 
long  series  of  years,  and  ever  since,  or  nearly  ever  since, 
the  adoption  of  the  federal  constitution  without  objection 
or  dispute,  it  was  evidence  of  a  cotemporaneous  interpreta- 
tion of  the  instrument  in  regard  to  the  matter,  and  fur- 
nished strong  ground  for  holding  it  to  be  constitutional. 
2  Gill  487.  And  of  this  wc  had  many  instances  in  this 
State,  such  as  the  well  known  rule  and  regulation  which 
peremptorily  requires  whenever  it  is  demanded  by  the  ad- 
verse party,  every  non-resident  to  give  security  for  costs  as 
a  plaintiff  in  our  courts,  to  entitle  him  to  prosecute  an  ac- 
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tion,   as  well   as   other  regulations   of   a   similar  character 
which  might  be  mentioned. 

Comegys,  for  the  plaintiff  in  error,  questioned  the  sound- 
ness of  that  conclusion.  Where  all  or  most  of  the  States  had 
for  a  long  time  uniformly  concurred  in  maintaining  such 
distinctions  between  the  citizens  of  their  own  and  those  of 
other  States,  and  they  had  never  been  questioned,  it  might 
afford  some  ground  for  the  inference  that  they  were  not 
repugnant  to  the  provisions  of  the  Federal  Constitution. 
But  the  practice  of  one  State,  or  of  a  few  States  mcrch', 
could  not  in  his  opinion  warrant  any  such  conclusion.  The 
causes  of  error  had  been  assigned  and  filed  in  the  case  at 
loast  twelve  months,  and  among  them  the  fact  was  distinct- 
ly alleged  that  Goss,  the  defendant  in  the  original  action, 
was  not  a  citizen  of  this  State,  but  was  a  citizen  of  one  of 
the  United  States  when  this  writ  of  ca.  sa.  was  issued, 
and  the  counsel  on  the  other  side  well  knew  before  he 
joined  issue  on  the  writ  of  error  in  this  court,  and  entered 
the  common  plea,  and  the  only  plea  upon  the  record,  in 
nullo  est  erratum,  that  such  an  averment  was  contained  in 
the  causes  of  error  so  assigned,  and  the  legal  effect  of 
it  was  beyond  all  doubt,  dispute  or  question,  to  admit  and 
acknowledge  the  truth  of  that  allegation  of  fact  in  the 
case;  for  not  having  traversed  or  denied  it,  the  conclusion 
of  law  was  absolute,  and  it  therefore  stood  admitted  on 
the  record. 

The  counsel  on  the  other  side,  as  well  as  the  Prothono- 
tary,  had  misapprehended  and  misunderstood  the  meaning 
of  the  agreement  contained  in  the  case  stated,  for  there 
was  nothing  in  it  to  authorize  the  Prothonotary  to  enter 
judgment  in  it  in  the  court  below.  On  the  contrary,  it 
was  clearly  contemplated  and  designed  in  it,  that  the  court 
bslow  should  direct  the  entering  of  the  judgment,  not  in 
vacation,  but  at  the  ensuing  term  of  that  court;  the  amount, 
of  it,  however,  to  be  ascertained  by  that  officer.  And  such  was 
the  understanding  and  intention  of  the  court  too,  when  the 
question  of  law  was  reserved  and  the  case  stated  was  sent 
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up  by  it,  for  the  case,  by  order  of  the  court,  which  appeared 
by  the  record,  was  thereupon  continued  in  that  court  until 
the  next  term,  and  which,  of  course,  imported  that  nothing 
further  was  to  be  done  with  it  in  that  court,  until  its  return, 
and  that  the  court  should  at  the  succeeding  or  some  subse- 
quent term,  give  such  further  order  in  it  as  might  seem 
proper  to  that  court.  But  without  any  such  order,  or  any 
order  whatever  from  the  court,  it  was  entered  by  the  Pro- 
thonotary  in  vacation  immediately  on  its  being  sent  back 
from  the  court  above.  But  what  authority  has  such  an 
officer  to  enter  such  a  judgment  at  any  time  without  the 
special  order  and  direction  of  the  court,  and  especially  in 
vacation?  He  was  next  proceeding  to  the  consideration  of 
the  question  of  allowing  interest  on  the  judgment  against 
the  principal  in  this  action  against  bail,  and  asked  what 
was  the  measure  and  extent  of  the  liability  of  the  bail  in 
such  a  case,  when  the  court  stopped  him. 

[By  the  Court:  The  bail  was  not  liable  for  interest  on 
the  judgment  recovered  in  the  action  against  the  principal, 
or  for  any  sum  exceeding  the  penalty  of  his  recognizance 
in  an  action  upon  it;  but  when  judgment  was  recovered 
thereon  against  him,  of  course,  under  the  practice  and  the 
law  of  this  State,  it  would  bear  interest  from  the  time  it 
was  recovered.] 

By  virtue  of  the  second  Section  of  the  fourth  Article  of 
the  Constitution  of  the  United  States,  the  citizens  of  each 
State  are  entitled  to  and  guaranteed  the  privileges  and  im- 
munities of  the  citizens  of  every  other  State,  and  with  refer- 
ence to  them  in  any  and  every  State,  the  design  of  it  was 
to  put  the  citizens  of  all  the  other  States  upon  a  common 
level  and  a  perfect  equality  with  the  citizens  of  such  State 
within  its  limits;  or,  in  other  words,  the  liberal  and  benign 
object  of  it  was,  in  this  respect,  to  abrogate  and  abolish  all 
territorial  limits  as  between  the  States,  and  to  prohibit  all 
such  ungenerous  and  invidious  distinctions  and  discrimi- 
nations by  State  legislation,  or  by  that  of  Congress  either, 
between  the  citizens  of  any  particular  State,  and  the  citi- 
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zens  of  any  other,  or  of  all  the  other  States,  as  he  was  sorry 
to  say,  seemed  to  have  been  attempted  by  the  act  of  the 
legislature  with  reference  to  the  citizens  of  all  the  other 
States  now  under  consideration,  and  in  which,  perhaps,  it 
was  not  strange  to  see  in  the  course  of  providence,  which 
often  disappoints  the  best  laid  schemes  and  designs  of  men, 
the  first  effect  of  its  injustice  and  hardship  is  visited,  not 
upon  a  citizen  of  another  State,  but  upon  one  of  our  own 
citizens.  But  what  was  the  meaning  of  the  term  privilege? 
Jacobs  defines  it  in  his  Laiv  Dictionary,  and  as  very  perti- 
nent to  the  present  inquiry  and  the  case  before  the  court, 
in  the  definition  and  illustrations  of  its  meaning,  he  has 
more  to  say  about  privileges  from  arrest  for  debt,  and  in 
proceedings  and  suits  in  courts  of  justice,  than  in  any  other 
examples  which  he  presents  in  regard  to  it.  In  the  case 
from  3  Har.  &  McHen.  Rep.  cited  on  the  other  side.  Judge 
Chase  said  the  clause  of  the  constitution  in  question  secures 
personal  rights,  &c.  And  if  by  law  you  exempt  your  own 
citizens  from  arrest  on  certain  conditions,  as  for  debt  with- 
out fraud,  which  is  a  privilege  or  immunity,  of  no  insignifi- 
cant value  and  importance  to  every  honest,  but  unfortunate 
debtor,  not  only  in  our  own  State,  but  in  every  State  in  the 
Union,  how  can  you  deny  it  to  every  citizen  in  every  other 
State  of  the  Union,  against  that  express  provision  of  the 
constitution  to  the  contrary?  The  ntmierous  cases  which 
had  been  cited  on  the  other  side,  and  which  had  been  de- 
cided with  reference  to  statutes  of  the  States  in  regard 
to  what  are  usually  termed  foreign  attachments,  did  not 
conflict  in  the  slightest  degree  with  the  construction  he 
had  been  contending  for,  because  the  main  and  primary 
object  of  such  enactments  was  simply  to  constrain  a  party 
out  of  the  State  to  appear  in  its  courts,  but  with  every 
opportunity  when  he  chooses  to  a|ipear,  to  resist  and  defend 
the  action  against  him,  and  which  only  sought  in  that  re- 
spect, to  put  a  citizen  of  another  State  on  a  par  and  an 
entire  equality  with  every  citizen  in  the  State  in  which 
such  statute  had  been  enacted. 

The  Court  announced  their  opinion  that  they  considered 
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that  there  was  no  error  in  the  record  and  proceedings,  or 
in  the  entering  of  the  judgment  in  the  court  below,  except 
in  the  ascertainment  of  the  amount  of  it  by  the  Prothono- 
tary  of  that  court,  and  that  at  the  time  when  that  was  done, 
the  amount  for  which  execution  could  have  been  issued,  could 
not,  by  the  laws  of  this  State,  have  exceeded  the  amount  of 
the  penal  sum  mentioned  in  the  recognizance  of  the  said 
Andrew  C.  Gray,  the  special  bail,  which  was  six  thousand 
dollars.  It  was,  therefore,  ordered  and  adjudged  by  this 
court,  that  the  said  judgment  and  proceedings  in  the  said 
court  below  be  in  all  things  afhrmed ;  but  that  the  amount  of 
the  said  judgment  as  heretofore  ascertained  by  the  said 
Prothonotary  in  excess  of  the  said  sum  of  six  thousand 
dollars,  be  corrected  and  reduced,  so  that  the  same  shall  not 
exceed,  on  the  12th  day  of  June,  A.  D.  1862,  the  time  of  the 
entry  thereof,  the  stim  of  six  thousand  dollars  mentioned 
in  the  said  recognizance,  exclusive  of  the  costs  of  the  suit 
and  proceedings  against  the  said  Andrew  C.  Gray,  special 
bail  as  aforesaid. 
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FALL  SESSIONS. 
1864. 


William  Williams  v.  Henry  Connoway. 

The  property  or  ownership  of  the  vendor  in  an  article  sold  at  public  sale 
with  the  conditions  thereof  duly  advertised  and  posted  at  the  place  of 
sale,  will  not  be  divested  without  a  compliance  with  the  conditions  of 
sale,  or  with  an  agreement  afterward  made  with  the  vendor  in  regard  to 
them,  in  good  faith  by  the  purchaser,  who  knew  the  conditions  of  the 
sale,  by  the  seizure  of  it  in  his  possession  under  an  execution  against  him. 
And  in  an  action  of  replevin  by  the  vendor  against  the  constable  seizing 
it,  the  purchaser  will  be  a  competent  witness  for  the  plaintiff. 

Action  of  replevin  for  a  horse.  Williams,  the  plaintifif, 
had  exposed  among  other  goods  of  his,  the  horse  in  question, 
to  public  sale  duly  advertized  with  the  conditions  published 
and  posted  at  the  place  of  sale,  as  to  the  terms  of  payment  for 
articles  to  be  purchased  at  it;  one  of  which  was  that  on  all 
sums  of  ten  dollars  or  more,  a  credit  of  ten  months  would  be 
allowed  on  the  purchaser's  giving  his  judgment  note  with  ap- 
proved security  for  the  amount;  and  nothing  sold  to  be 
removed  from  his  premises  without  first  complying  with  the 
conditions  of  the  sale,  at  which  James  Hitch  became  the 
purchaser  of  the  horse,  and  took  it  away  without  the  consent 
of  the  plaintiff  and  without  complying  with  the  conditions 
of  sale,  but  returned  the  next  morning  to  the  plaintiff's 
with  the  same  and  another  horse  hitched  to  his  carriage. 
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and  applied  to  him  to  take  his  note  for  the  price  without 
security,  which  the  plaintiff  declined  to  do;  after  some 
solicitation,  however,  he  obtained  his  consent  to  drive  on 
down  to  Bridgeville,  where  he  assured  him  he  could  obtain 
the  necessary  security;  and  named  two  or  three  responsible 
persons  living  there,  either  of  whom  woiild  enter  security 
for  him;  but  whilst  there,  Connoway,  the  defendant,  who 
was  a  constable  and  had  an  execution  against  him,  levied 
upon  the  horse  and  took  it  into  his  custody.  The  defendant 
was  aware,  however,  that  he  had  bought  the  horse  at  the 
plaintiff's  sale,  and  had  not  paid  or  given  security  for  it, 
in  compliance  with  the  conditions  of  it. 

On  the  trial  James  Hitch  was  called  to  the  stand  as  a 
witness,  by  Lay  ton,  for  the  plaintiff. 

Moore,  for  the  defendant,  objected  to  his  competency  be- 
cause he  was  the  purchaser  of  the  horse  in  question  at  the 
sale  of  the  plaintiff,  and,  if  not  a  party  to  the  suit,  he  was 
at  least,  interested  in  the  result  of  the  present  action. 

Layton.  He  is  not  a  party  to  the  action,  and  in  contempla- 
tion of  the  law.  could  have  no  interest  whatever  in  the  re- 
sult of  it. 

By  the  Court.  He  is  not  an  incompetent  witness  for  any 
reason  that  has  thus  far  been  disclosed  in  the  case.  So  far 
as  he  may  have  any  interest  in  the  matter  as  now  appears, 
it  must  be  measured  by  the  value  of  the  horse;  and  it  is 
the  same  either  way,  for  if  the  plaintiff  succeeds  in  the 
suit,  it  pays  him  what  he  would  otherwise  owe  him  for  it, 
and  if  he  does  not,  he  will  be  entitled  to  the  credit  of  so 
much  levied  and  paid  on  the  execution  in  the  defendant's 
hands.     The  objection  was  overruled. 

He  then  testified  that  he  bought  the  horse  at  the  plaintiff's 
sale,  but  at  the  time  he  had  not  seen  and  did  not  know  the 
conditions  of  the  vendue,  but  drove  over  the  next  morning 
to  the  plaintiff's  house  to  see  him  about  the  matter,  when 
he  consented  to  his  driving  down  to  Bridgeville  to  get 
security,  and  that  he  had  only  just  got  down  there  with  his 
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wagon  and  horses  hitched  to  it,  when  Connoway,  who  had 
an  execution  against  him,  took  the  horse  into  his  posses- 
sion as  constable;  and  that  he  told  him  the  horse  was  not 
his,  and  that  he  had  not  given  security  to  Mr.  Williams 
for  it. 

Moore,  on  the  conclusion  of  the  testimony  for  the  plain- 
tiff, submitted  a  motion  for  a  non-suit,  first  upon  the  ground 
that  it  appeared  from  the  evidence  already  before  the  court, 
that  although  the  conditions  of  sale  had  not  been  complied 
with,  it  was  in  the  power  and  discretion  of  the  plaintiff 
after  the  sale,  to  waive  or  dispense  with  them,  and  that  he 
afterward  voluntarily  permitted  Hitch  to  take  the  horse 
away  from  his  premises  without  complying  with  the  con- 
ditions, and  that  he  consequently  had  not  such  a  prop- 
erty in,  or  possession  of  the  horse,  at  the  time  when  the 
defendant  seized  it  under  the  execution,  as  would  entitle 
him  to  maintain  the  action;  and  secondly,  upon  the  ground 
that  it  did  not  constitute  an  unlawful  taking  from  the 
possession  of  the  plaintiff  under  the  facts  and  circimistances 
proved,  nor  could  he  maintain  an  action  for  the  wrongful 
detention  of  it  either,  because  there  had  been  no  notice 
whatever  of  a  demand  and  refusal;  that  is  to  say,  of  a  de- 
mand by  the  plaintiff,  and  a  refusal  by  the  defendant  to 
deliver  the  horse  prior  to  the  commencement  of  the  action. 
2  Greenl.  Ev.  sec.  563,  2  Selw.  N.  P.  97. 

Layton.  Neither  the  property  of  the  plaintiff  in,  nor  his 
possession  of,  the  horse,  was  divested  in  law  by  such  a  sham 
and  pretended  and  fraudulent  purchase  of  it,  as  had  been 
proved  in  this  case,  even  by  the  purchaser  himself.  It  was 
done  at  a  public  sale,  or  vendue,  and  all  such  sales  or  auc- 
tions were  considered  even  in  the  law  to  be  cash  sales,  and 
no  purchaser  at  such  a  sale  could  acquire  any  legal  right 
or  title  whatever  to  the  goods  purchased  until  he  had  com- 
plied in  good  faith  with  all  the  terms  and  conditions  of  the 
sale.    Hil.  on  Sales,  sec.  463.    3  Es'*-  Rep.  271.    And  printed 
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or  written  terms  and  conditions  of  a  public  sale,  posted  up, 
constitute  constructive  notice  to  everybody. 
The  Court  overruled  the  motion  for  a  non-suit. 

When  the  evidence  closed,  Moore  inquired  of  the  Court, 
as  he  relied  solely  on  the  plea  of  property  in  James  Hitch, 
and  it  imposed  on  the  defendant  the  onus  of  establishing 
that  defence,  if  he  had  not  the  right  to  open  and  conclude 
the  case  before  the  jury,  and  cited  2  Saund.  PI.  &  Ev. 
793.     Colstone  v.  Hiscolbs,  1  Moo.  &  Ry.  301. 

But  the  Court  replied  that  he  had  not,  and  said  the  Court 
of  Errors  and  Appeals  had  nded  that  in  an  action  of  re- 
plevin, the  plea  of  property  in  the  defendant  when  it  is 
traversed,  as  in  this  case,  by  the  replication  of  the  plain- 
tiff, presents  an  issue  on  the  plaintff's  claim  of  property  in 
the  goods  in  question,  and  imposes  on  him  the  onus  of 
establishing  such  claim.  Mcllvains  Admr.  v.  Holland  et  al. 
5  Harr.  226.  And  it  would  seem  the  same  should  be  the 
law  when  the  plea  is  property  in  another. 

The  Court,  Gilpin  C.  J.,  charged  the  jury;  That  the  only 
question  in  the  case  to  be  considered  and  decided  by  them, 
was  the  question  who  was  the  owner  of  the  horse,  or  in 
whom  was  the  pro]3crty  in  the  horse  vested,  when  the  de- 
fendant seized  and  levied  upon  it  and  took  it  into  his 
possession  as  a  constable.  The  plaintiff  claims  and  asserts 
that  it  then  belonged  to  him,  and  that  it  was  wrongfully 
and  tortiously  taken  from  him  b\'  the  defendant,  whilst  the 
defendant,  on  the  other  hand,  claims  and  contends  that  it 
then  belonged  to  James  Hitch,  and  that  being  a  constable 
and  having  an  execution  in  his  hands  as  such  against  him, 
he  seized  the  horse  in  execution  and  took  it  into  his  posses- 
sion, as  he  had  a  right  and  was  legally  bound  to  do.  Under 
such  an  issue  joined  in  the  pleadings  and  presented  to  the 
jury  for  their  decision  in  the  trial  of  the  action,  it  was  in- 
cumbent upon  the  plaintiff  to  show  to  the  satisfaction  of 
the  court  and  jur}-  that  he  has  the  right  of  property  in  the 
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horse  in  question  and  claimed  by  him,  and  is  entitled  to 
the  possession  of  it,  or  he  cannot  recover  in  the  action. 
The  evidence  in  the  case  was  all  before  the  jury  and  upon 
it,  he  presumed,  there  could  be  no  doubt  or  question  that  on 
the  day  of  the  public  sale  or  vendue  spoken  of,  and  before 
it  began,  the  horse  in  question  was  the  property  of  the 
plaintiff,  and  was  sold  as  his  property  and  was  struck  off  to 
James  Hitch,  he  being  the  highest  bidder  for  it  at  the  price 
of  one  hundred  dollars.  Whether  that  right  of  property 
was  divested  by  the  striking  oflE  the  horse  to  Hitch  and  the 
facts  and  circiimstances  stated  by  the  witnesses  in  regard 
to  the  matter,  would  depend  on  the  instructions  which  the 
court  had  to  give  them  upon  the  legal  effect  of  such  evi- 
dence. If  there  were  published  conditions  of  the  vendue 
or  sale  then  posted  at  the  place  of  it  in  public  view,  and 
one  of  those  conditions  in  effect  was  that  on  all  sums  bid 
as  high  as  ten  dollars,  or  over  that  amount,  a  credit  of  ten 
months  would  be  given  the  purchaser  on  his  giving  his 
judgment  note  with  approved  security  for  the  payment  of 
the  same,  and  that  nothing  bought  was  to  be  removed  from 
the  premises  without  complying  with  the  conditions  of  the 
sale,  and  Hitch  removed  the  horse  from  the  premises  with- 
out complying  with  those  conditions,  but  returned  the  fol- 
lowing morning  with  it  to  the  plaintiff's  residence  and  was 
informed  that  he  had  not  complied  with  the  conditions  of 
the  sale  by  giving  his  judgment  note  with  approved  secu- 
rity to  the  plaintiff  for  the  price  bid  for  it  by  him,  and  he 
then  offered  to  give  the  plaintiff  his  judgment  note  with- 
out security  for  the  price  of  it,  but  the  latter  declined  to 
accept  it,  and  then  at  his  instance  and  request  the  plaintiff 
consented  that  he  should  drive  the  horse  with  his  own 
hitched  to  his  carriage  to  Bridgeville  to  get  a  good  and 
sufficient  surety  to  join  with  him  in  such  a  note,  and  with 
that  understanding  and  agreement  between  them,  the 
plaintiff  permitted  him  to  drive  the  horse  there  for  that 
purpose,  then  in  the  opinion  of  the  court,  there  could  be 
nothing  in  the  transactions  or  facts  thus  hypothetically  and 
particularly  detailed  and  stated,  nor  in  such  a  consent  and 
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agreement  on  the  part  of  the  plaintiflf,  which  could  have 
had  the  effect  in  law  to  divest  the  right  of  property  and 
ownership  of  the  plaintiff  in  the  horse,  until  the  conditions 
of  that  agreement  had  been  complied  with  and  performed 
in  good  faith  on  his  part.  Because  so  long  as  that  agree- 
ment remained  unperformed  on  his  part,  he  could  in  such 
a  case,  have  had  but  a  special  property  for  the  time  in  the 
horse,  and  could  have  been  but  the  bailee  of  it,  and  which 
whilst  consistent  with,  would  have  been  entirely  subordi- 
nate to,  the  superior  and  absolute  property  and  ownership 
of  the  plaintiff  in  it.  And  if  the  jury  were  satisfied  from 
the  evidence  that  such  were  the  facts  of  the  case,  and  that 
before  such  agreement  had  been  performed  by  Hitch  in 
good  faith,  the  defendant  as  a  constable  seized  and  took 
the  horse  out  of  his  possession  by  virtue  of  the  execution 
then  in  his  hands  against  Hitch,  it  would  constitute  such  a 
wrongful  taking  of  the  property  of  the  plaintiff  under  the 
circumstances,  as  would  entitle  him  to  recover  in  this  ac- 
tion, and  their  verdict  should  accordingly  be  in  his  favor. 
And  if  so,  that  it  should  be  for  nominal  damages  merely, 
as  the  horse  was  replevied  and  delivered  to  him  under  the 
writ;  but  if  they  were  not  so  satisfied,  their  verdict  should 
be  in  favor  of  the  defendant,  with  damages  to  the  amount 
of  the  value  of  the  horse. 


Edward  P.  Jones,  Defendant  below,  appellant,  v.  Nutter 
L.  Davis,   Plaintiff  below,  respondent. 

I  f  the  owner  of  goods  on  board  of  a  vessel  consigned  to  his  agent  in  Phila- 
delphia for  sale,  sells  them  to  another  before  the  vessel  has  sailed  and  re- 
ceives the  pay  for  them  from  the  purchaser,  on  the  condition  that  he 
gives  the  captain  of  her  an  order  to  deliver  them  to  the  agent  of  the  pur- 
chaser in  the  same  city,  and  he  thereupon  gives  a  written  order  to  the 
captain  to  deliver  the  goods  belonging  to  him  on  board  of  the  vessel,  to 
the  agent  of  the  purchaser  in  Philadelphia,  and  after  long  detention  by 
ice  the  vessel  is  finally  cut  through  and  sunk  and  the  goods  are  totally 
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lost  on  the  voyage  and.before  they  reach  there,  the  contract  of  sale  will 
be  complete  so  far  as  the  constructive  delivery  of  the  goods  to  the  pur- 
chaser is  concerned,  and  will  vest  the  property  and  ownership  of  them 
in  him  from  the  time  the  captain  received  and  accepted  the  order  of  the 
vendor  to  deliver  them  to  the  agent  of  the  purchaser  in  Philadelphia. 

Pronarr  in  assumpsit  on  an  appeal  from  a  Justice  of  the 
Peace,  to  recover  the  price  of  five  bags  of  dried  peaches 
bought  by  Davis,  the  plaintiff  below,  of  Jones,  the  defend- 
ant below,  and  paid  for,  but  which  the  former  alleged  had 
not  been  delivered.  Davis  resided  in  Milford  and  was  en- 
gaged in  buying  and  shipping  such  articles  to  his  agent  in 
Philadelphia,  and  Jones  was  engaged  in  the  like  business 
at  Milton,  and  had  at  the  time  of  the  sale  to  the  plaintiff, 
the  peaches  on  board  of  a  vessel  at  the  latter  place  for  ship- 
ment to  his  own  agent  in  the  city;  but  on  -the  16th  of 
December,  1863,  he  wrote  to  Davis  that  he  had  385  pounds 
of  peaches  at  11  cts.  a  pound,  and  when  he  sent  for  the 
other  trade,  he  could  send  him  the  amount  and  he  would 
send  him  an  order  for  them,  to  which  Davis  replied  on  the 
18th  of  that  month,  that  if  he  had  countermanded  his  order 
to  the  captain  of  the  vessel  in  regard  to  them,  and  would 
send  him  an  order  for  them,  and  give  him  the  name  of  the 
captain  and  the  vessel  they  were  on  board  of,  the  bearer  of 
his  letter  would  pay  him  for  the  peaches  so  shipped  at  11 
cts.  per  pound,  but  if  his  captain  and  the  vessel  were  out 
of  reach,  or  would  get  to  Philadelphia  before  any  order  he 
might  send  him  (Davis)  could  reach  there,  and  he  was  dis- 
posed to  abandon  the  bargain,  he  was  not  himself  particu- 
larly anxious  for  them.  Still  he  could  do  as  he  chose  in 
regard  to  it.  But  on  the  following  day  Jones  gave  a  writ- 
ten order  to  the  captain  of  the  vessel  to  deliver  to  Mr.  N. 
L.  Davis'  agent  in  Philadelphia,  the  five  bags  of  peaches 
belonging  to  him,  weighing  385  pounds,  and  for  which  he 
had  received  pa}-ment  amounting  to  $42.35.  The  vessel 
sailed  from  Milton  the  next  day,  but  was  soon  after  frozen 
up  at  the  mouth  of  the  creek  and  could  not  get  out  of  it  until 
the  month  of  February,  and  was  afterward,  on  her  voyage 
to  Philadelphia,  cut  through  by  the  ice  and  sunk  in  Bom- 
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bay  Hook  Roads,  where  the  peaches  became  a  total  loss. 

Layton  for  the  plaintiff  below.  Although  Davis  had  bought 
and  paid  for  the  peaches,  the  sale  of  them  by  Jones  to  him 
was  not  consummated  and  complete  up  to  the  time  of  their 
destruction  by  the  accident  which  befell  the  vessel  on  her 
voyage  to  Philadelphia,  where  they  were  to  be  delivered  to 
the  agent  of  the  former,  and  therefore  the  leg^l  ownership 
and  property  in  them  had  not  been  changed  or  transferred 
from  Jones  to  Davis,  and  consequently  the  destruction  of 
them  must  be  the  loss  of  Jones  and  not  of  Davis,  and  if  so, 
there  could  be  no  doubt  of  the  right  of  the  latter  to  recover 
the  amount  of  money  which  he  paid  for  them.  No  con- 
tract of  buying  and  selling,  and  no  sale  can  be  complete 
without  a  delivery,  actual  or  constructive,  of  the  goods  sold, 
and  there  was  neither  an  actual,  nor  a  constructive  delivery 
in  this  instance,  of  the  peaches  by  the  defendant  to  the 
plaintiff,  or  his  agent  in  Philadelphia.  The  written  order 
of  Jones  to  his  agent  and  bailee,  the  captain  of  the  vessel, 
in  whose  custody  he  had  placed  them,  with  directions  in 
the  first  instance  to  deliver  them  to  his  own  agent  in  Phil- 
adelphia, precluded  in  its  very  terms  any  other  idea,  or  in- 
tention, or  understanding  of  Jones  himself  in  regard  to  the 
transaction  up  to  the  time  of  the  destruction  of  the  goods. 
For  the  language  of  it  is  "Capt.  John  Wilson  will  please 
deliver  to  Mr.  N.  L.  Davis*  agent  in  Philadelphia,  the  five 
bags  of  peaches  belonging  to  me,"  &c.  And  who  after 
reading  that  can  say  that  they  did  not  belong  to  him  until 
they  were  in  fact  delivered  by  his  agent  to  whom  it  was 
given,  and  in  whose  custody  and  possession  they  were  to 
continue  as  belonging  to  him,  until  they  were,  in  the  words 
of  it,  delivered  to  Mr.  N.  L.  Davis'  agent  in  Philadelphia? 
The  rule  of  law  on  this  subject  is  that  no  sale  is  complete, 
so  as  to  vest  an  immediate  right  of  property  in  the  purchaser, 
so  long  as  anything  remains  to  be  done  between  the  seller 
and  the  buyer  of  it.  Even  when  the  purchaser  has  assumed 
ownership  and  control  over  the  things  bargained  for,  but 
which  was  not  done  in  this  case,  it  will  not  be  sufficient 
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evidence  of  delivery,  but  affords  merely  presumption  of  it, 
which  may  be  rebutted  by  proof  to  the  contrary.  Story  on 
Contr.  sec.  800. 

Cullen  for  the  defendant  below.  When  the  article  sold  is 
not  in  the  personal  custody  or  possession  of  the  vendor,  the 
law  does  not  require  an  actual  delivery  of  them  to  complete 
the  Sale  and  vest  the  ownership,  or  property  in  it  in  the 
purchaser,  but  only  that  it  shall  be  put  under  the  absolute 
power  and  disposal  of  the  vendee.  Story  on  Sales,  sec.  311. 
Thus  the  assignment  of  a  bill  of  lading  will  transfer  the 
property  in  goods  at  sea;  and  in  such  a  case,  the  delivery 
of  the  goods  in  contemplation  of  law  is  a  constructive  de- 
livery, and  'an  actual  delivery  under  such  circumstances 
being  impracticable,  it  is  not  necessary  to  change  or  transfer 
the  property  in  the  goods  from  the  vendor  to  tl\e  vendee 
and  to  perfect  the  sale;  for  in  such  a  case,  it  is  complete 
without  an  actual  delivery.  So,  a  constructive  delivery 
may  be  made  by  a  verbal  order  merely  by  the  vendor  to  a 
bailee  in  the  presence  of  the  vendee,  to  hold  the  goods  sold 
to  the  sole  use  of  the  vendee,  and  it  would  constitute  a  suf- 
ficient delivery  in  law  to  transfer  the  property  in  them  and 
to  complete  the  sale  of  the  goods;  because  the  law  only 
requires  such  a  delivery  as  is  practicable  and  consistent 
with  the  character,  condition  and  situation  of  the  goods  at 
the  time  of  the  sale  of  them,  and  no  other  delivery  was 
possible  under  the  circumstances.  Story  on  Sales,  sec.  311. 
In  a  contract  of  sale  where  nothing  remains  to  be  done  to 
the  goods  by  the  vendor  before  making  the  delivery  of 
them  to  the  purchaser,  the  property  in  them  is  transferred 
from  the  former  to  the  latter,  and  the  sale  is  complete,  al- 
though the  price  has  not  been  paid,  and  the  goods  have  not 
in  fact  been  delivered.  Olyphant  v.  Baker,  5  Denio  379. 
Also  a  delivery  of  goods  to  a  common  carrier  in  the  usual 
course  of  business,  will  be  a  sufficient  delivery  to  the  vendee 
to  complete  the  sale  and  to  vest  the  property  in  the  goods 
in  him,  although  the  right  of  stoppage  in  transitu  still  re- 
mains in  the  vendor.     And  therefore  it  is  that  a  delivery 
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by  a  consignor  of  goods  on  board  of  a  general  ship,  or  a 
ship  chartered  by  the  consignee,  is  a  delivery  of  them  to 
the  consignee.  Story  on  sales,  sec.  306.  He  would  cite 
but  one  more  authority.  A  merchant  sold  a  hundred  bar- 
rels of  flour  in  a  certain  warehouse,  which  were  marked 
with  eight  different  mills  from  which  they  came,  the  pur- 
chaser gave  him  his  check  for  the  price  agreed  on,  upon 
which  the  merchant  gave  him  a  bill  of  parcels  specifying 
the  number  of  barrels  of  each  brand  and  at  the  same  time 
an  order  on  the  warehouseman  for  the  flour  and  a  receipt 
in  full  for  the  price  of  the  flour,  the  whole  quantity  was 
soon  after  burnt  with  the  warehouse.  It  was  held  by  the 
court  to  be  a  complete  and  executed  contract  of  sale,  and 
that  the  property  in  the  flour  passed  to  and  Vested  in  the 
purchaser.  Chit,  on  Contr.  375  in  note  1.  Pleasants  v.  Pen- 
dleton, 6  Rand.  473. 

Lay  ton  replied. 

The  Court,  Gilpin  C.  J.,  charged  the  jury.  There  was  no 
question  or  dispute  about  the  fact  that  a  bargain  or  con- 
tract was  entered  into  between  the  parties  for  the  purchase 
by  the  plaintiff  from  the  defendant  of  the  five  bags  of  dried 
peaches  which  the  latter  had  at  that  time  in  charge  of  Capt. 
Wilson  on  board  of  the  vessel  commanded  by  him  at  Mil- 
ton, and  which  he  had  directions  from  the  defendant  to 
deliver  to  his  agent,  Mr.  Christian,  in  Philadelphia,  but 
which  order  the  defendant  countermanded  soon  after  the 
contract  was  entered  into  and  directed  him  to  deliver  them 
to  the  agent  of  the  plaintiff  in  that  city.  The  evidence  of 
the  contract  was  before  them  in  writing,  in  the  brief  letter 
of  the  defendant  to  the  plaintiff  of  the  16th  of  December, 
1863,  and  in  the  plaintiff's  reply  to  it  of  the  18th  of  that 
month,  and  the  written  order  of  the  defendant  the  next  day 
to  Capt.  Wilson  to  deliver  the  bags  of  peaches  belonging 
to  him  to  the  agent  of  the  plaintiff,  with  a  receipt  to  the 
plaintiff  of  the  price  paid  by  him  for  them,  amounting  to 
$42.35  for  385  pounds  of  dried  peaches  at  11  cts.  per  pound. 
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The  plaintiff  had  acceded  to  his  offer  to  sell  them  at  that 
price,  and  the  defendant  in  his  turn  accepted  his  offer  and 
the  terms  on  which  it  was  made,  and  received  the  money 
and  gave  the  order  on  the  captain  to  deliver  them  to  the 
agent  of  the  plaintiff  in  Philadelphia,  as  he  was  requested 
and  required  to  do  in  the  letter  of  the  plaintiff  to  him. 
But  upon  this  state  of  facts  the  question  has  arisen  to  which 
of  them  did  the  fruit  belong  at  the  time  when  the  vessel 
was  sunk  on  her  way  to  Philadelphia  with  it,  and  it  was  en- 
tirely lost  in  the  month  of  February  following.  And  the 
solution  of  that  question  depends  on  the  fact  whether  it 
was,  or  was  not,  delivered  to  the  plaintiff  when  the  order  of 
the  defendant  before  mentioned  was  received  by  Capt.  Wil- 
son, on  whose  vessel  it  then  was,  and  on  which  it  had  been 
previously  shipped  by  the  defendant  under  his  charge  for 
Philadelphia,  and  which  order,  he  has  testified,  was  re- 
ceived by  him  from  the  defendant,  after  the  vessel  which 
had  sailed  from  Milton  on  the  20th  of  December,  was  de- 
tained by  the  ice  near  the  mouth  of  the  creek,  some  time 
during  Christmas  week  on  his  visiting  Milton  whilst  the 
vessel  lay  below  in  the  ice.  On  behalf  of  the  plaintiff  it 
had  been  contended  that  although  he  had  bargained  for 
and  had  paid  for  the  fruit  at  the  price  offered  by  the  defend- 
ant, the  contract  for  the  purchase  of  it  by  him  and  the  sale 
of  it  by  the  defendant,  had  not  been  perfected  and  com- 
pleted by  the  delivery  of  it  to  him  at  that  time,  and  that 
according  to  the  contract  of  sale  proved  in  the  case,  the 
sale  could  not  be  completed  so  as  to  transfer  the  property 
in  it  or  the  ownership  of  it  from  the  defendant  to  the 
plaintiff  and  vest  it  in  the  latter,  until  it  had  been  deliv- 
ered to  the  agent  of  the  plaintiff  in  that  city,  and  that  un- 
til it  was  so  delivered,  it  remained  and  continued  to  be  the 
property  of  the  defendant;  whilst  just  the  reverse  of  this 
is  contended  for  on  the  part  of  the  defendant,  that  is  to  say, 
that  as  soon  as  the  defendant's  order  to  Capt.  Wilson  to 
deliver  it  to  the  agent  of  the  plaintiff  there  was  received 
and  accepted  by  him,  the  contract  of  sale  was  completed 
and  perfected  on  his  part,  and  that  there  was  nothing  fur- 
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ther  remaining  for  him  to  do  in  regard  to  it  under  the  con- 
tract, and  that  it  consequently  thereby  became  from  that 
moment,  the  absolute  property  of  the  plaintiff  in  the  pos- 
session of  Capt.  Wilson  who  then  became  his  bailee,  in- 
stead of  the  defendant's,  to  deliver  it  to  his  agent  in  Phila- 
delphia. And  the  'decision  of  this  question  depends  on 
the  terms  and  the  meaning  of  the  contract  itself,  and 
whether  in  doing  that,  the  defendant  did  all  he  contracted 
or  agreed  to  do  in  regard  to  it.  according  to  the  true  meaning 
of  the  terms  employed  in  it,  for  if  he  had  failed  in  any  es- 
sential particular  to  do  that  which  he  was  bound  to  do  by 
the  terms  of  his  agreement  in  respect  to  the  matter,  the 
contract  had  not  been  completed  and  perfected  on  his  part, 
and  that  defence  could  not  a\'ail  him,  and  their  verdict 
should  be  for  the  plaintiff.  But  if  on  the  contrary,  in  do- 
ing that,  he  did  all  that  he  was  bound  by  the  terms  of  the 
contract  to  do  in  regard  to  the  matter,  then  their  verdict 
should  be  for  the  defendant.  It  was  therefore  a  question 
of  fact  for  the  jury  to  decide  from  all  the  evidence  and  the 
written  terms  of  the  contract  of  sale  which  they  had  before 
them.  But  as  the  court  had  been  requested  to  instruct 
them  in  relation  to  certain  principles  of  law  stated  by  the 
counsel  in  their  argument  of  the  case,  it  would  suffice  to 
say  that  no  sale  of  goods  is  complete,  or  can  transfer  the 
ownership  and  property  in  them  from  the  vendor  to  the 
purchaser  of  them  without  a  delivery  of  them,  but  there 
are  two  kinds  of  delivery  of  goods  sold  known  to  the  law, 
which  it  will  also  suffice  to  notice  in  this  connection,  the 
one  actual  and  the  other  constructive.  An  actual  delivery 
is  when  the  goods  are  in  the  actual  possession  of  the  ven- 
dor and  are  put  either  at  the  time  of  the  sale,  or  after- 
ward, into  the  actual  possession  of  the  purchaser  as  his 
property  by  virtue  of  it ;  but  what  is  termed  a  constructive 
delivery  of  goods  sold  as  known  to  the  law,  may  occur 
when  the  vendor  puts  them  in  the  possession  of  an  agent 
or  bailee  of  the  purchaser  to  be  delivered  to  him,  or  to  be 
held  by  him  for  the  purchaser  as  his  property  under  the 
sale,  or  it  may  occur  when  they  are  out  of  the  actual  pes- 
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session  of  the  vendor  and  in  the  actual  possession  of  an 
agent  or  bailee  of  the  vendor  at  the  time  of  the  sale  and 
he  instructs  him  that  he  has  sold  them  to  the  purchaser 
and  to  deliver  them  to  him,  or  to  retain  the  possession  of 
them  as.  the  property  of  the  purchaser  accordingly.  In 
either  of  these  cases,  although  the  delivery  to  the  purchas- 
er is  not  actual  or  immediate,  still  the  law  construes  it  to  be 
a  delivery  to  him,  because  it  is  delivered  to  one  who  by 
the  act  becomes  his  agent  and  bailee  for  the  purpose,  and 
that  is  regarded  as  equivalent  to  a  delivery  of  them  to  the 
purchaser  himself.  And  therefore  it  is  that  a  delivery  by 
the  vendor  of  goods  sold  to  a  common  carrier  for  the  pur- 
chaser, is  a  sufficient  delivery  to  the  purchaser  to  enable 
the  vendor  to  maintain  an  action  for  goods  sold  and  deliv- 
ered against  him,  for  the  moment  the  goods  are  delivered 
to  the  carrier,  it  operates  in  law  as  a  delivery  to  the  pur- 
chaser, and  the  whole  property  in  the  goods  immediately 
vests  in  him;  he  alone  can  bring  an  action  for  any  injury 
done  to  them,  and  if  any  injury  happens  to  them,  it  is  at 
his  risk.  The  only  exception  in  such  a  case  to  the  rights 
of  the  purchaser  over  the  goods  sold  is  that  the  vendor  in 
case  the  purchaser  becomes  insolvent,  may  stop  them  in 
transitu.  Add.  on  Contr.  343.  There  is  also  such  a  thing 
known  to  the  law,  as  what  is  called  a  symbolic  delivery  of 
goods  bargained  and  sold,  and  which  is  exemplified  in  the 
case  cited  at  bar  of  goods  sold  while  yet  at  sea  by  the  con- 
signee of  them,  in  which  the  assignment  of  the  bill  of  lad- 
ing and  delivery  of  it  to  the  purchaser  is  held  to  constitute 
a  sufficient  delivery  of  the  goods  themselves  to  the  pur- 
chaser to  transfer  and  vest  the  title  and  property  in  them 
from  that  moment  in  him.  In  all  the  cases  referred  to,  the 
delivery  to  and  possession  of  the  carrier,  agent,  or  bailee 
becomes  in  contemplation  of  law,  a  delivery  to  and  the  pos- 
session of  the  purchaser  and  completes  the  sale  so  far  as  the 
delivery  of  the  goods  is  necessary  for  that  purpose. 

The  defendant  had  a  verdict. 
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George  McCrone,  Administrator  of  Jesse  McCrone  de- 
ceased, V.  Spencer  D.  Eves  and  Rebecca  McCrone, 
Executors   of   Wm.    B.    McCrone,    deceased. 

A  new  trial  will  not  be  granted  in  an  action  against  executors  on  the 
ground  that  after  the  trial,  it  was  discovered  that  one  of  the  witnesses 
examined  on  behalf  of  the  plaintiff,  was  interested  in  the  result  of  the 
suit,  and  that  the  defendants  were  surprised  by  the  testimony,  and 
could  now  prove  tliat  it  was  false. 

Trial  and  verdict  for  the  plaintiff  and  motion  for  a 
new  trial.  The  affidavit  on  which  the  motion  was  founded 
alleged  first,  the  discovery  of  new  and  important  evidence 
material  to  the  defence,  and  which  the  defendants  had  no 
means  of  procuring  at  the  trial,  and  that  it  consisted  in  a 
declaration  several  times  made  by  the  intestate,  Jesse  Mc- 
Crone, both  before  and  after  the  death  of  William  B. 
McCrone,  that  all  his  money  was  in  the  hands  of  his 
brother,  George  McCrone,  and  that  William  B.  McCrone 
had  been  a  good  brother  to  him;  secondly,  that  the  testi- 
mony of  Sally  McCrone,  a  witness  for  the  plaintiff  on  the 
trial,  in  relation  to  an  alleged  acknowledgment  made  to 
her,  or  in  her  presence,  by  William  B.  McCrone  in  his  last 
illness  and  only  some  two  weeks  before  his  death,  that  he 
was  indebted  in  any  sum  of  money  to  Jesse  McCrone,  the 
plaintiff's  intestate,  was  not  only  a  surprise  to  the  defend- 
ant, but  was  untrue  in  point  of  fact,  because  they  could 
prove  that  the  said  Sally  McCrone  during  the  whole  of 
the  last  sickness  of  the  said  William  B.  McCrone,  was 
only  a  few  times  in  his  house,  and  that  on  neither  of 
those  occasions  was  she  permitted  to  be  alone  with  him, 
and  that  she  was  directly  interested  in  the  result  of  that 
suit;  and  thirdly,  that  the  verdict  was  contrary  to  the 
weight  of  the  evidence  in  the  case,  and  should  have  been 
for  the  defenda'nts. 

T.  F.  Bayard,  for  the  defendants,  cited  in  support  of  the 
motion,  1  Phil.  Ev.  425,  2  Phil.  Ev.  2. 


McCRONE'S  Admr.   v.    McCRONE'S   Exrs.      77 


D.  M.  Bates,  for  the  plaintiff,  cited  Price  v.  Brown, 
2  Strange  690.    McCombs  v.  Chandler,  5  Harr.  423. 

The  Court,  Gilpin,  C.  J.,  said  it  is  incumbent  upon  a 
party  who  asks  for  a  new  trial  on  the  ground  of  after  dis- 
covered evidence,  to  satisfy  the  Court  first,  that  the  evidence 
has  come  to  his  knowledge  since  the  trial;  secondly,  that 
it  was  not  owing  to  a  want  of  due  diligence  that  he  did  not 
learn  of  it  in  time  for  the  trial,  and  in  the  next  place,  that 
it  would  probably  produce  a  different  verdict,  if  a  new  trial 
should  be  granted.  If  proper  diligence  had  been  exercised, 
the  evidence  now  referred  to,  might  in  his  opinion,  have 
been  known  in  time  for  the  trial;  and  as  to  the  objection 
to  the  competency  of  Sally  McCrone  as  a  witness,  it  was 
admitted  either  because  the  counsel  had  failed  to  except  to 
its  admissibility,  or  perhaps,  it  might  have  been  because 
he  was  aware  that  the  objection  on  the  ground  of  her  al- 
leged interest  in  the  result  of  the  case,  could  as  readily 
have  been  removed  by  a  release  of  it. 

Wooten,  J.,  concurred  in  the  opinion  and  conclusion  of 
the  Chief  Justice  as  to  the  insufficiency  of  the  reasons  as- 
signed for  a  new  trial  in  the  case,  but  with  a  qualification  as 
to  the  necessity  for  the  exercise  of  any  greater  diligence 
than  had  been  exerted  by  the  defendants  to  produce  all  the 
evidence  they  could  in  the  cause. 

Houston,  J.,  dissented,  and  remarked  that  an  objection  to 
the  competency  of  a  witness  discovered  after  the  trial,  is 
not.  a  sufficient  ground  of  itself  for  granting  a  new  trial ; 
but  it  may  have  some  weight  with  the  Court  when  the 
party  applying  appears  to  have  merits  or  other  grounds  for  it. 
I  T.  R.  407.  In  ordinary  cases  where  the  newly  discovered 
evidence  consists  of  admissions  made  by  the  party  against 
whom  it  is  intended  to  be  used,  the  motion  will  not  be 
granted;  but  when  the  suit  is  against  executors  or  adminis- 
trators on  a  stale  demand,  a  motion  for  a  new  trial  will  be 
granted,  and  in  such  case  the  Court  will  not  be  as  strict  in 
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inquiring  into  the  discrepancies  between  the  testimony 
given  and  that  offered  to  be  produced  on  the  second  trial, 
but  will  leave  the  credibility  of  the  witnesses  to  be  passed 
upon  by  the  jury.  4  Wend.  579.  The  fact  that  the  party 
moving  for  the  new  trial  was  an  administrator,  was  recog- 
nized as  a  consideration  among  others,  for  granting  it  in 
the  case  of  Fiizgibhons  AdmW.  v.  Kinney,  3  Harr.  72. 
For  these  reasons  he  thought  the  motion  should  be  granted. 

New  trial  refused. 


James  Cann,  defendant  below,  appellant,  v.  Harrison 
Williams,  plaintiff  below,  respondent. 

An  indentured  apprentice  on  the  expiration  of  his  term  and  his  arrival  at 
age,  may  sue  in  his  own  name  the  master  for  a  breach  of  any  of  the 
stipulations  in  the  indentures,  in  any  form  of  action  applicable  to  his 
claims  arising  therefrom. 

Pronarr  in  debt  on  appeal  from  a  justice  of  the 
peace.  The  action  was  on  an  indenture  of  apprenticeship, 
by  Williams,  the  plaintiff  below,  who  had  attained  his 
majority  before  the  institution  of  the  suit  below,  against 
Cann,  the  defendant  below,  the  late  master,  for  the  sum  of 
twenty-five  dollars  payable  by  the  terms  of  the  indenture 
on  the  expiration  of  his  service  to  the  said  plaintiff. 

/.  H.  Rodney,  for  the  plaintiff  below,  offered  in  evidence 
a  duly  certified  copy  of  the  indenture  of  apprenticeship. 

Booth,  for  the  defendant  below.  It  is  in  the  usual  form 
prescribed  by  the  statute,  and  by  it  Harrison  Williams, 
the  plaintiff  in  this  action,  was  bound  by  his  father,  James 
Harrison  to  Cann,  the  defendant,  in  the  presence  of  and 
with  the  approbation  of  a  justice  of  the  peace  of  the  county, 
and  which  was  executed  bv  the  latter  and  the  father.    The 
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action  is  in  the  name  of  the  plaintiff,  and  is  in  debt  upon 
the  indenture  of  apprenticeship.  He  would  therefore 
present  at  this  early  stage  of  the  case,  the  question  which 
he  intended  to  raise  and  would  object  to  the  admissibility 
of  it  in  evidence.  It  was  an  instrument  under  seal  and 
inter  partes  who  had  duly  subscribed  it  with  their  names, 
sealed  it  with  their  seals  and  formally  executed  it  in  all 
respects,  as  the  law  required,  and  the  action  was  directly 
upon  it  in  the  name  of  one,  and  by  one,  who  never  signed 
it  and  never  could  have  lawfully  signed  it,  or  could  have 
become  a  formal  party  in  a  legal  sense  to  it.  He  therefore 
could  not  maintain  an  action  of  debt  upon  it  in  his  own 
name,  because  he  was  not  one  of  the  parties  who  signed 
and  executed  it,  and  therefore  in  legal  contemplation  and 
under  the  strict  and  technical  rules  which  apply  to  an 
action  of  debt  upon  an  instrument  under  seal,  he  was  not  a 
party  to  it;  on  the  contrary,  it  was  an  instrument  under 
seal  between  other  parties,  executed  just  as  the  law  express- 
ly required  it  should  be,  and  with  all  the  formalities  pre- 
scribed by  the  statute,  without  providing  that  he  should 
ever  have  any  such  action  upon  it.  Nor  for  the  purposes 
of  this  suit  did  it  make  any  difference  that  the  action  was 
in  debt,  instead  of  covenant;  for  if  there  was  any  agree- 
ment or  contract  contained  in  the  instrument  between 
Cann  and  him  to  pay  him  the  specific  sum  mentioned  in  it, 
and  now  sued  for  by  him,  covenant  would  as  'well  lie  for 
it  in  his  name,  as  an  action  of  debt,  and  the  two  ac- 
tions being  concurrent  remedies  in  the  case,  he  might 
maintain  either  at  his  option.  But  the  general  and  funda- 
mental principle  in  relation  to  the  action  of  covenant  is, 
that  it  will  lie  only  in  the  name  of  a  party  to  the  deed, 
and  what  is  meant  by  a  party  to  a  deed  which  is  inter 
partes,  as  this  deed  or  indenture  of  apprenticeship  is,  is  one 
who  has  duly  subscribed  his  name  and  affixed  his  seal  to  it 
as  a  partv,  and  no  one  can  maintain  an  action  of  covenant 
on  such  a  personal  covenant  as  this  was,  but  such  a  party 
to  the  deed  and  his  legal  representatives.  Piatt  on  Cove- 
nant, 3  Law  Libr.  513,  514.     But  the  question  now  raised 
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in  this  case  had  arisen  in  this  court  before,  and  the  point 
now  made  had  been  sustained  both  here  and  in  England. 
Barrattv.  Reed,  3  Harr.  24.  6  E.  C.  L.  Rep.  139.  13  E.  C.  L. 
Rep.  303.  And  if  an  action  of  debt  will  not  lie  at  the  suit 
of  this  plaintiff  upon  the  indenture  of  apprenticeship,  it 
was  not  admissible  in  evidence  to  maintain  such  action. 

J.  B.  Rodney.  The  cases  cited  and  the  principle  ruled 
by  them  jn  England,  applied  only  to  an  action  of  covenant. 
But  in  the  case  referred  to  in  this  court,  of  Barratt  v.  Reed, 
3  Harr.  24,  which  was  an  action  of  covenant,  and  not 
of  debt,  the  court  doubted  and  expressed  no  opinion, 
even  though  the  action  was  in  covenant,  and  it  went  off 
upon  the  discovery  that  there  was  an  error  in  the  office 
copy  of  the  indentures  on  which  the  plaintiff's  attorney  had 
filed  his  declaration,  and  the  correction  of  which  avoided 
the  question.  And  in  that  case  the  question  arose  on  a 
demurrer,  when  the  court  had  ample  time  to  consider, 
and  yet  doubted  whether  an  action  of  covenant  even, 
would  not  lie  at  the  suit  of  the  apprentice  on  such  an 
indenture  as  this.  The  promise,  however,  in  this  case, 
though  under  seal  and  in  form  a  covenant,  was  by  the 
defendant,  the  master,  to  pay  the  sum  demanded,  not  to 
the  father  who  signed  the  indenture,  but  to  the  appren- 
tice himself,  and  an  action  of  debt,  would  lie  in  his  name 
on  such  a  promise  against  him.  Considered  in  that  aspect, 
the  indenture  was  not  so  much  the  cause,  or  foundation  of 
the  action,  as  it  would  have  been,  if  the  action  had  been  in 
covenant,  instead  of  debt. 

By  the  Court.  The  indenture  of  apprenticeship  is  ad- 
missible in  evidence.  This  is  a  promise  to  pay  the  sum 
stipulated  to  the  apprentice  himself  on  his  arrival  at  age, 
for  services  to  be  performed  by  him  in  the  meanwhile. 
He"  has  attained  his  majority  and  is  now  free,  and  is  the 
only  person  actually  interested  in  it,  or  has  any  actual 
claim  to  it,  and  he  is  therefore  the  only  person  now 
interested   to   demand   it,    or   to   sue   for   and   recover   it. 
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Although  the  covenants  contained  in  the  indentures  of 
apprenticeship,  are  not  in  terms  expressly  with  the  appren- 
tice himself,  neither  are  they  in  terms  expressly  with  the 
father,  or  with  the  justice  of  the  peace,  or  with  the  trustees 
of  the  poor  when  the  binding  is  by  such  oflticers.  Neither 
in  their  terms  are  they  strictly  inter  partes  in  the  true  legal 
import  of  the  phrase,  but  are  general  in  their  scope  and 
character  in  this  respect,  and  apply  more  immediately  to 
the  party  bound  as  an  apprentice  by  it,  than  any  body  else, 
and  were  so  intended  to  be;  and  as  he  is  the  party  par- 
ticularly and  directly  interested  in  the  performance  of  this 
stipulation,  for  whose  benefit  alone  it  is  designed  in  the 
law,  it  has  long  been  considered  and  treated  as  a  promise 
substantially  made  by  the  master  to  the  apprentice  himself, 
or  as  a  covenant  contracted  with  him,  and  that  therefore 
on  the  expiration  of  his  term  and  his  arrival  at  age,  he  may 
sue  in  his  own  name  the  master  for  the  breach  of  any  of 
the  stiptilations  in  the  indentures,  in  any  form  of  action 
applicable  to  his  claims  arising  therefrom. 


Oliver  D.  Caulk  v.  William  G.  Caulk. 

The  sale  of  intestate  real  estate  under  the  order  of  the  Orphans'  Court, 
passes  all  the  estate,  title  and  claim  which  the  intestate,  at  his  death, 
had  in  law,  or  equity  in  or  to  the  premises,  to  the  purchaser  from  the 
day  of  the  sale,  upon  the  confirmation  of  it  by  that  court. 

Assumpsit  for  use  and  occupation.  Oliver  D.  Caulk,  the 
plaintiff,  and  WilHam  G.  Caulk,  the  defendant,  were  broth- 
ers and  tenants  in  common  of  a  farm  of  about  one  hun- 
dred and  twelve  acres  in  New  Castle  County,  which  de- 
scended to  them  as  the  only  heirs  at  law  of  their  uncle, 
James  Caulk  deceased,  who  died  intestate  in  the  month  of 
February  or  March  1861.  By  virtue  of  proceedings  insti- 
tuted in  the  Orphans'  Court  for  the  partition  of  it,  the  de- 
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fendant  had  become  the  purchaser  and  sole  owner  of 
the  whole  of  it,  at  the  sale  of  it  under  the  order  of  that 
court  on  the  23rd  day  of  April  1863,  and  by  the  confirma- 
tion of  the  sale  on  the  7th  day  of  September  1863,  and 
the  assignment  of  the  premises  to  him  upon  his  entering 
into  recognizance  in  that  court  on  the  10th  day  of  October 
following  to  pay  to  the  other  party  entitled  his  share  and 
proportion  of  the  appraised  value  with  interest  thereon 
from  the  day  of  the  confirmation  of  the  sale.  The  defend- 
ant had  been  in  the  sole  and  exclusive  possession  of  the 
premises,  and  in  the  receipt  of  all  the  rents  and  profits  ac- 
cruing from  them  since  the  death  of  James  Caulk,  the  un- 
cle, and  the  action  by  the  plaintiff  was  for  one  half  of  the 
clear  rents  and  profits  so  received  by  him,  from  the  date  of 
the  death  of  the  uncle  to  the  date  of  the  confirmation  of 
the  sale  of  the  premises  to  the  defendant  in  the  Orphans' 
Court  on  the  7  th  day  of  September  1863. 

Spruance,  for  the  plaintiff,  after  putting  the  record  of  the 
proceedings  in  the  Orphans'  Court  in  evidence,  and  produc- 
ing proof  of  the  annual  rental  value  of  the  premises  and 
the  sole  possession  of  them  by  the  defendant  in  the  mean- 
time, asked  the  court  to  charge  the  jury  that  the  plaintiff 
was  entitled  to  recover  compensation  in  the  action  for  the 
use  and  occupation  of  the  premises  in  the  mean  while  by 
the  defendant,  and  that  the  measure  of  his  compensation 
would  be  the  one  moiety  or  half  part  of  the  clear  rental 
value  of  the  premises  per  annum  from  the  time  of  the 
death  of  James  Caulk,  to  the  date  of  the  confirmation  of 
the  sale  of  them  to  the  defendant  in  the  Orphans'  Court. 

T.  F.  Bayard  for  the  defendant.  It  appeared  by  the  rec- 
ord of  the  proceedings  in  evidence,  that  the  premises  were 
sold  under  the  order  of  the  Orphans'  Court  on  the  23rd  day 
of  April  1863,  when  the  defendant  became  the  purchaser 
of  them,  and  that  the  sale  was  confirmed  at  the  following 
term  by  that  court  on  7th  of  September  1863,  and  the  only 
question  involved  in  the  case  was,  to  whom  belongs  the 
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rent  which  accrued  between  the  23rd  day  of  April  and  the 
7th  day  of  September  1863,  to  the  heirs  at  law  of  James 
Caiilk  deceased,  or  to  the  defendant?  That  is  to  say,  the 
rent  which  accrued  between  the  day  of  the  sale  and  the 
day  of  the  confirmation  of  the  sale  in  that  court?  We  un- 
hesitatingly say,  to  the  defendant.    Rev.  Code  282,  sec.  20. 

Spruance  replied  that  that  construction  of  the  statute  and 
of  the  provision  referred  to,  had  not  been  as  clear  and  sat- 
isfactory to  some  minds,  as  it  seemed  to  be  to  the  learned 
counsel's,  but  he  would  be  glad  to  have  the  decision  of  the 
court  upon  the  question,  and  would  therefore  submit  it 
without  any  fiirther  argument. 

The  Court,  Gilpin  C.  J.,  charged  the  jury.  After  reading 
the  twentieth  section  of  chapter  eighty-five  of  the  Revised 
Statutes  of  the  State  in  regard  to  the  real  estate  of  intes- 
tates. Rev.  Code  282,  observed  that  it  expressly  says  that  a 
sale  of  intestate  real  estate  under  the  provisions  of  the  act, 
shall  pass  to  the  purchaser  of  the  same,  all  the  estate,  title 
and  claim  which  the  intestate,  at  his  death,  had  in  law  or 
equity,  in  or  to  the  said  premises,  and  he  shall  hold  the 
same  paramount,  among  other  things,  to  all  right  and  claim 
of  the  heirs  of  the  intestate,  or  any  person  claiming  from 
or  under  them.  This  is  the  effect  which  it  gives  to  the 
sale  itself  in  so  many  words,  and  although  the  sale  may 
not  be  conclusive  in  any  particular  case  until  its  return 
and  subsequent  confirmation  by  the  court,  yet  the  confir- 
mation but  retroacts  upon  and  relates  back  to  the  sale  as 
made  in  the  proceeding,  and  as  the  sale  spoken  of  and  con- 
templated in  this  passage  of  the  statute.  In  this  case  the 
sale  was  made  on  the  23rd  day  of  April  1863  under  the 
order  of  the  Orphans'  Court  and  was  afterward  duly  con- 
firmed by  that  court  on  the  7th  of  September  following, 
and  therefore,  all  the  estate,  title  and  claim  of  James  Caulk 
deceased,  the  intestate  in  this  case,  to  the  whole  of  the 
premises,  passed  to  and  vested  in  the  purchaser  of  them, 
William  G.  Caulk,  the  defendant,  and  he  thereby  became 
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seized  and  possessed  in  severalty  as  the  sole  owner  of  the 
entire  premises  from  the  day  of  the  sale,  and  consequently 
the  plaintifif  was  not  entitled  to,  and  covdd  not  recover  any 
portion  of  the  rent  or  proceeds  of  the  premises  after  the 
sale,  or  after  the  23rd  day  of  April  1863.  But  as  this  was 
the  only  defence  to  the  action,  the  plaintiff  was  entitled  to 
one  half  of  the  rents  and  profits  of  the  whole  premises 
from  the  death  of  James  Caulk  in  February  or  March 
1861  up  to  that  time. 
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The  State  for  the  use  of  William  Tharp,  James  R.  Lofland 
and  Daniel  L.  Griffith  v.  Pennell  Emerson  et  al. 

The  official  bond  of  a  collector  of  county  taxes,  is  not  a  lien  from  its  cap- 
tion, on  the  lands  and  tenements  of  the  collector. 

This  was  an  action  of  debt  in  the  name  of  the  State  for 
the  use  of  Tharp,  Lofland  and  Griffith,  the  plaintiffs,  on 
the  official  recognizance  of  Emerson,  the  defendant,  as 
sheriff  ot  the  county,  and  his  sureties,  and  came  up  on  a  case 
stated  and  the  question  of  law  reserved  for  a  hearing  before 
the  court.  The  plaintiffs  were  sureties  in  the  official  bond 
of  Joshua  C.  Cranor,  collector  of  taxes  in  Alilford  hundred, 
who  had  become  insolvent  and  against  whom  judgment 
had  been  entered  in  the  Superior  Court  at  the  suit  of  the 
State  upon  his  official  bond,  on  the  15th  day  of  March  1860. 
at  the  instance  of  the  county  treasurer,  for  the  county 
road  and  poor  taxes  levied  in  Milford  hundred  for  the  year 
1859,  and  also  severally  against  his  said  sureties,  and  on 
which  execution  had  been  issued  against  Cranor  to  October 
Term  1860  and  returned  levied  on  goods  and  chattels,  and 
advertised  and  no  sale  for  want  of  bidders,  and  upon  which 
a  venditioni  exponas  was  issued  November  16th,  1860,  to  April 
Term  1861  and  returned  goods  sold  December  20,  1860, 
for  $566.24,  and  the  money  applied  as  follows:  $399.15  to 
Moses  Harrington,  $99.50  to  John  Stewart  and  $67.59  to 
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this  execution  and  not  sufficient  to  pay  it,  the  amount  to 
be  collected  on  it  being  $1145.63;  execution  was  also  issued 
on  it  October  9,  1860  to  October  Term  1860,  at  the  instance 
of  the  treasurer  of  the  poor  of  the  county,  for  taxes  levied 
in  Milford  hundred  for  the  year  1859,  collected  by  him, 
which  was  returned  levied  on  goods  and  chattels  and  un- 
sold for  want  of  time,  and  on  which  a  venditioni  exponas  was 
also  issued  November  16,  1860,  to  April  term  1861,  to 
collect  the  said  tax  amounting  to  $222.13,  and  which  was 
returned  goods  and  chattels  advertised  and  sold  December 
20,  1860  for  $566.24  and  applied  as  has  been  herein  before 
stated;  and  that  on  the  29th  day  of  October  1861,  the  said 
judgment  and  executions  were  transferred  to  the  use  of  the 
said  William  Tharp,  James  R.  Lofland  and  Daniel  L. 
Griffith  to  the  amount  of  six  hundred  dollars,  they  having 
paid  the  same  as  sureties.  That  previous  to  the  entry  of 
the  said  judgment  at  the  suit  of  the  State  against  Cranor 
on  his  official  bond  as  collector  as  aforesaid,  a  judgment 
had  been  entered  in  the  said  Superior  Court  on  the  4th 
day  of  February  1858,  for  the  real  debt  of  $427.56  with 
interest  from  the  29th  day  of  January  1858,  at  the  suit  of 
William  Neal  v.  Joshua  C.  Cranor;  and  also  a  judgment 
in  the  said  court  entered  on  the  7th  day  of  March  1860,  for 
the  real  debt  of  $300,  with  interest  from  March  7th,  1853 
and  credited  thereon  up  to  March  7th,  1859,  at  the  suit  of 
Rhoda  Hill  v.  Joshua  C.  Cranor  and  Joseph  S.  Truitt;  and 
that  on  the  said  judgment  at  the  suit  of  the  said  William 
Neal  v.  Joshua  C.  Cranor,  a  writ  of  fieri  facias  was  issued 
to  April  Term  1861,  and  duly  returned  nulla  bona  and 
levied  on  land,  and  on  the  18th  day  of  May  1861,  a 
rule  of  inquiry  was  issued  and  returned  not  sufficient,  &c., 
and  afterward  a  writ  of  venditioni  exponas  was  issued 
June  10,  1861,  to  October  Term  1861,  and  which  was' 
returned  land  sold  July  3,  1861,  to  William  Tharp,  for 
$1857.00,  and  that  the  said  Pennell  Emerson,  Sheriff,  to 
whom  the  said  writs  were  directed  and  by  whom  the  said 
premises  were  sold  applied  the  proceeds  as  follows:  $79.30  to 
a  judgment  of  Moses  Harrington  entered  August  6th,  1855 
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and  sufficient,  $552.65  to  the  writ  of  Neal  and  sufficient, 
$10  to  costs  on  judgment  of  Levin  Thompson  entered  August 
26th,  1858  and  sufficient,  S354.32  to  the  judgment  of 
Rhoda  Hill  v.  Joshua  C.  Cranor  and  Joseph  S.  Truitt 
entered  March  7th,  1860  and  sufficient,  $847.24  to  the 
judgment  of  the  State  of  Delaware  v.  Joshua  C.  Cranor 
above  mentioned  and  not  sufficient,  and  the  residue  $12.99 
retained  as  his  commissions.  It  was  agreed  by  counsel  that 
if  upon  the  foregoing  facts  the  said  sum  of  $354.32  so  ap]3lied 
to  the  judgment  of  the  said  Rhoda  Hill  ought  to  have  been 
applied  to  the  said  judgment  of  the  State  of  Delaware  v. 
Joshua  C.  Cranor,  then  judgment  should  be  entered  in  the 
present  suit  in  favor  of  the  plaintiffs  for  S354.32,  with 
interest  from  October  29,  1861;  otherwise  judgment  to  be 
entered  for  the  defendants. 

Smithers  for  the  plaintiffs.  The  question  of  law  involved  in 
the  case  and  to  be  decided  by  the  court  was,  whether  the 
official  bond  of  Cranor,  as  collector  of  public  taxes  in  Mil- 
ford  hundred  for  the  year  1859,  was  a  lien  upon  the  lands 
•sold  from  the  date  of  the  bond,  which  was  the  5th  day  of 
March  in  that  year.  Under  the  provisions  of  the  statute 
he  considered  that  it  was.  The  fifteenth  section  of  the 
one  hundred  and  seventeenth  chapter  of  the  Revised 
Statutes  of  the  State,  provides  that  every  recognizance  or 
obligation  acknowledged  for  a  penal  sum  with  condition 
for  the  perfoiTnancc  by  an  officer  of  the  duties  of  his  office, 
or  of  an\-  public  trust,  shall  from  the  caption  of  such  recog- 
nizance, or  from  the  time  of  the  acknowledging  and  approv- 
ing such  obhgation,  be  a  lien  upon  all  the  lands  and  tene- 
ments of  the  officer,  being  the  principal  obligor  therein, 
within  the  county  wherein  such  recognizance  or  obligation 
is  taken  or  acknowledged;  but  the  same  shall  not  be  a 
lien  upon  the  lands  and  tenements  of  the  sureties  therein. 
Rev.  Code  418,  sec.  15.  The  bond  or  obhgation  referred  to 
in  the  case  before  the  court,  was  comprehended  in  the 
express  terms  of  the  section  of  the  chapter  which  he  had 
just  read. 
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Comegys  for  the  defendants.  Was  the  bond  a  lien  from  the 
time  of  its  caption?  Caption  where  and  when?  For  the 
definition  of  the  term,  he  referred  to  Jac.  Law  Die.  396. 
But  a  collector's  bond  always  has  a  warrant  of  attorney 
annexed  to  it  for  the  confession  of  judgment  upon  it.  Why 
then  should  the  lien  of  it  extend  back  to  the  caption,  or 
the  acknowledgment  of  the  bond?  The  original  of  the 
provision,  as  it  now  stands  in  our  statutes  and  as  just  read 
by  the  counsel  on  the  other  side,  from  the  Revised  Code, 
was  to  be  found  in  the  Digest  of  1829,  p  455,  but  that  men- 
tion recognizances  only,  and  says  nothing  about  obliga- 
tions or  bonds.  It  was  as  follows:  Every  recognizance 
which  shall,  after  the  passing  of  this  act,  be  acknowledged 
for  a  certain  sum  of  money,  conditioned  for  the  due  per- 
formance by  any  officer  of  the  duties  of  his  office,  shall  be 
a  lien  upon  the  lands  and  tenements  of  such  officer  to  the 
amount  of  the  simi  mentioned  in  the  body  of  such  recog- 
nizance from  the  time  of  the  caption  thereof;  but  neither 
at  that  time,  nor  since,  up  to  the  present  day,  or  until  this 
case  arose,  had  it  ever  been  supposed  that  any  thing  but  an 
official  recognizance  in  form  could  have  that  effect,  and 
which,  by  the  way,  is  the  general  effect  which  the  common 
law  gives  and  always  gave  to  all  recognizances,  or 
acknowledgments  of  debt  taken  and  entered  of  record  in 
the  courts  of  England.  But  it  had  never  before  been 
supposed  in  this  State,  that  an  official  bond  merely,  taken 
and  acknowledged  as  this  was,  out  of  court  and  with  a 
warrant  of  attorney  annexed  to  it  for  the  confession  of 
judgment  at  any  moment  upon  it,  could  be  a  lien  upon 
the  lands  of  any  one  from  the  date  of  its  execution  and 
acknowledgment,  or  until  judgment  was  duly  entered 
upon  it  pursuant  to  the  warrant  of  attorney.  But  collector's 
bonds  are  not  even  acknowledged  as  a  general  thing,  in 
point  of  fact,  and  the  sureties  do  not  necessarily  appear 
before  the  Levy  Court  when  they  are  taken  and  accepted 
by  that  body.  The  re  visors  of  the  late  statutes  only 
intended  to  incorporate  in  the  present  Revised  Code  the 
provision  in  regard  to  such  instruments,   as  it  existed  in 


STATE  use  of  THARP  et  al.  v.  EMERSON  et  al.     89 


the  Digest  of  1829.  It  was  only  bonds  of  this  description 
which  have  not  warrants  of  attorney  to  confess  judgment 
annexed  to  them,  that  should  be  held  to  be  liens  on  the 
real  estate  of  the  officer  from  the  date  or  caption  of  them. 

Smithcrs  replied  that  the  bond  and  the  sureties  of  the 
State  Treasurer  are  to  be  approved  by  the  Governor,  and 
the  statute  requires  that  his  bond  shall  have  a  warrant  of 
attorney  to  confess  judgment  attached  to  it;  but  onh- 
collector's  and  treasurer's  bonds  have  such  warrants 
attached  to  them,  and  it  was  because  they  are  the  receivers 
of  money,  and  it  was  expedient  and  necessary  that  the 
remedy  against  them  should  be  speedy  and  summary. 

By  the  Court.  It  is  a  familiar  rule  in  construing  an  act 
of  the  legislature  to  determine  the  meaning  and  design  of 
it,  to  recur  to  other  and  earlier  statutes  on  the  same 
subject.  It  is  plain  what  is  meant  by  the  original  act  of 
1829  in  regard  to  such  official  obligations.  Under  it  the 
bonds  of  collectors,  as  well  as  of  most  of  the  other  officers 
known  to  the  constitution  and  the  laws  of  this  State,  were 
not  liens  upon  the  real  estate  of  such  officers  from  their 
caption  or  acknowledgment,  and  we  do  not  think,  the  late 
revisors  of  the  general  statutes  designed  to  change  it  in 
this  respect,  by  the  terms  employed  in  the  fifteenth  section 
of  the  one  hundred  and  seventeenth  chapter  of  the 
Reinsed  Code  418.  The  lien  of  official  bonds  as  thus  pro- 
vided for,  is  intended  to  apply  to  sheriffs  and  constables, 
but  not  to  collectors  of  county  taxes.  In  regard  to  the 
latter,  the  county  has  ample  security  against  loss  by  enter- 
ing judgment  on  the  warrant  of  attorney  accompanying  the 
bond,  and  which  at  once  becomes  a  lien  on  the  real  estate 
of  the  sureties,  as  well  as  of  the  officer  himself.  We  are 
therefore  of  the  opinion  that  the  official  bond  in  this  case, 
was  not  a  lien  from  its  caption  on  the  lands  and  tenements 
in  question  of  Cranor,  the  collector,  and  judgment  must 
accordingly  be  entered  for  the  defendants. 
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Waitman  Hopkins,  defendant  below,  appellant,  v.  Wil- 
liam W.   Simpson,  plaintiff  below,  respondent. 

After  executions  have  been  levied  on  the  goods  of  a  tenant  on  the  demised 
premises,  the  landlord  cannot  distrain  on  a  portion  of  them  and  sell 
them  and  put  the  proceeds  of  such  sale  in  his  pocket  on  a  claim,  of  a 
balance  of  rent  due  him  for  the  preceding  year,  and  then  claim  an  en- 
tire year's  rent  out  of  the  proceeds  of  the  sale  of  the  residue  of  the 
goods  af  ter%vard  under  the  executions  of  the  judgment  creditor,  for  the 
current  year. 

On  appeal  from  a  justice  of  the  peace  and  case  stated. 
Thomas  Wallace  had  recovered  on  the  21st  of  March  1851 
two  judgments,  one  for  854.30,  and  the  other  for  $70.95,  be- 
fore the  justice  of  the  peace  against  Artimus  Smith,  who 
then  was,  and  had  been  the  preceding  year,  a  tenant  on 
land  rented  of  Beniah  Tharp,  and  on  the  same  day  execu- 
tions were  issued  thereon  to  William  W.  Simpson,  the 
respondent,  a  constable  of  the  county,  returnable  Sep.  19, 
1851,  who  levied  them  on  the  personal  property  of  Smith, 
the  tenant,  on  the  demised  jjremises,  and  advertized  them 
for  sale  on  the  15th  of  September  1851,  and  duly  notified 
Tharp  as  landlord,  of  the  sale  so  advertized.  After- 
ward Tharp  by  Waitman  Hopkins,  the  appellant,  as  his 
bailiff,  and  also  a  constable  of  the  county,  distrained  the 
same  goods  which  had  been  levied  on  by  Simpson  under 
the  executions,  for  a  balance  of  the  rent  due  him  for  the 
preceding  year  of  1850,  and  in  arrear,  and  on  the  13th  of 
vSep.  1851,  Hopkins  sold  a  part  of  the  goods  under  the  dis- 
tress for  the  sum  of  $50.82,  which  he  paid  to  Tharp  as 
landlord.  Pursuant  to  his  advertizement  and  notice,  Simp- 
son afterward  sold  the  residue  of  the  goods  of  Smith  in- 
cluded in  his  levy  (among  which  was  the  com  crop  of  that 
3^ear)  and  which  Hopkins  had  not  sold;  and  at  said  sale, 
Tharp  as  landlord  claimed  $75,  as  his  rent  for  that  year 
(1851)  then  accruing,  but  not  yet  due,  which  was  paid  to 
him  as  landlord  out  of  the  proceeds  of  said  sale,  the  bal- 
ance of  the  said  proceeds  not  being  sufficient  to  satisfy  the 
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said  executions  in  Simpson's  hands  by  more  than  $50.82. 
Simpson  who  made  the  levy  under  the  executions,  insti- 
tuted suit  against  Hopkins  who  sold  under  the  distress  and 
recovered  judgment  against  him  for  the  sum  of  $51,  the 
amount  of  the  proceeds  of  sale  which  Hopkins  had  received 
and  paid  over  to  Tharp  with  interest.  It  was  agreed  by 
counsel  that  if  the  court  should  be  of  opinion  that  Tharp 
was  entitled  to  the  said  sum  o£- $50.82,  judgment  should  be 
entered  in  the  appeal  for  the  appellant  for  costs,  but  if  oth- 
erwise, judgment  to  be  entered  therein  for  the  respondent 
for  $51,  with  interest  from  the  rendition  of  the  judgment 
below  and  costs. 

Sniithers,  for  the  respondent,  Cited  Rev.  Code  426,  sec.  41, 
429,  sec.  60,  61.  Biddle  v.  Biddl'e,  3  Harr.  539.  Lambson  v. 
Matthews,  5  Harr.  28.    Stephenson  v.  Newcomb,  5  Harr.  150. 

Layton,  for  the  appellant.  Cited  Com.  on  Land.  &  Ten.  6 
Law  Libr.  387,  391.  Smith  Land.  &  Ten.  147.  Ross  v.  Ja- 
cobs, 2  Harr.  445. 

By  the  Court.  The  only  question  of  law  presented  in 
this  case  is  whether  under  the  provisions  of  our  Revised 
Statutes,  a  landlord,  after  the  goods  of  his  tenant  on  the 
demised  premises  have  been  seized  thereon  and  sold  under 
execution  process,  can  claim  more  than  one  year's  rent  out 
of  the  proceeds  of  sale?  The  sixty  and  sixty-first  sec- 
tions of  the  one  hundred  and  twentieth  chapter  of  the  re- 
vised statutes  in  regard  to  landlords  and  tenants,  provide 
that  if  goods  and  chattels  of  a  tenant  being  on  premises 
held  by  him  by  demise  under  a  rent  of  money,  be  seized 
by  virtue  of  any  process  of  execution,  attachment,  or  se- 
questration, the  said  goods  and  chattels  shall  be  liable  for 
one  year's  rent  of  said  premises,  in  arrear,  or  growing  due, 
at  the  time  of  said  seizure,  in  preference  to  such  process; 
accordingly  the  landlord  shall  be  paid  such  rent  (not  exceed- 
ing one  year's  rent)  out  of  the  proceeds  of  the  sale  of  such 
goods  and  chattels,  before  anything  shall  be  applicable  to 
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such,  process.  If  the  landlord  before  the  seizure  of  the 
goods  and  chattels  of  his  tenant  by  virtue  of  such  process 
as  aforesaid,  have  distrained  such  goods  and  chattels  for 
rent  in  arrear,  such  distress,  or  the  levying  of  the  rent  in 
arrear  under  it,  shall  not  preclude  him  from  the  preference 
given  by  the  foregoing  provision.  Rev.  Code  429.  Such  is 
the  plain  and  express  language  used  in  the  statute  on  the 
subject,  and  they  limit  and  restrict  in  explicit  terms,  the 
landlord's  preference  for  his  rent,  to  one  year's  rent  only, 
and  which  year's  rent  may  be  cither  then  due  and  in  arrear, 
or  it  may  be  growing  due  and  for  the  current  year,  and  the 
preceding  provisions  of  the  statute  contained  in  the  thirty- 
ninth,  fortieth  and  forty-first  sections  of  the  same  chapter. 
Rev.  Code  426,  but  served  to  make  it  clearer,  and  more  cer- 
tain that  such  is  the  meaning  and  intention  of  the  act ;  for 
within  this  limit  and  for  this  ]3urpose  only,  they  show  that 
the  landlord  is  amply  and  abundantly  provided  with  all  the 
means  and  remedies  necessary  to  secure  and  preserve  this 
preference,  as  against  any  and  all  execution  creditors  of  his 
tenant  in  any  event  whatsoever.  But  he  cannot  after  his 
tenant's  goods  have  been  seized  in  execution,  distrain  a 
portion  of  those  goods  and  sell  them  and  put  the  proceeds 
of  the  sale  of  such  portion  of  them  in  his  pocket,  and  then 
claim  an  entire  year's  rent  out  of  the  proceeds  of  the  sale 
of  the  residue  of  them  afterward  under  the  execution.  In 
this  case  the  executions  were  levied  upon  the  goods  in  ques- 
tion before  any  distraint  was  made  upon  them,  or  any  por- 
tion of  them,  at  the  suit  of  Tharp,  the  landlord,  but  had 
he  distrained  upon  the  goods  of  the  tenant  before  the  issu- 
ing of  the  executions,  he  might  have  secured  the  rent  in 
arrear  for  the  preceding  year  of  1850,  without  losing  his 
preference  for  the  year's  rent  for  the  succeeding  year  of 
1851.  He  had  not  done  that,  however,  and  judgment  must 
be  entered  for  the  respondent  for  $51,  with  interest  from 
March  21,  1851.  '    

EzEKiEL  Dawson  v.  Mary  Smith  et  al. 
Whenever  a  second  or  subsequent  will  is  shown  to  have  been  executed, 
and  is  traced  to  the  possession  of  the  deceased,  and  it  cannot  be  found 
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after  his  death,  it  is  to  be  presumed  that  he  afterward  destroyed  it  with 
the  intention  of  thus  revoking  it,  and  this  presumption  is  conclusive  un- 
less rebutted  by  countervaiUng  evidence;  and,  therefore,  it  will  not  re- 
voke a  former  will  made  by  the  testator. 

Issue  of  devisavit  vel  non  from  the  Register  of  Wills  in 
Kent  County  to  determine  whether  the  paper  writing 
accompanying  it  was  the  last  will  and  testament  of  Elizabeth 
Smith  deceased,  who  died  in  March,  1864.  Immediately 
after  her  death  no  will  was  found  and  letters  of  adminis- 
tration were  granted  upon  her  estate  to  Joseph  P.  Comegys 
Esquire,  but  afterward  the  paper  writing  in  question, 
purporting  to  be  a  will  of  hers  and  executed  in  due  form 
on  the  30th  day  of  December,  1852,  had  been  discovered 
and  propounded  to  the  Register  for  probate. 

Ridgely,  for  the  plaintiff,  proved  the  due  and  formal 
execution  of  the  paper  by  the  deceased  at  that  time,  as  her 
last  will  and  testament. 

Pennington  for  the  defendants .  The  validity  of  the  paper 
writing  propounded  and  now  in  question,  as  the  last  will 
and  testament  of  the  deceased,  is  contested  on  the  ground 
that  she  formally  executed  a  later  will  in  the  year  1857, 
which  fact  can  be  clearly  and  conclusively  proved,  and 
although  it  could  not  now  be  found,  he  should  contend 
that  it  operated  as  a  revocation  of  the  former  will,  and 
that  this  presumption,  strong  in  itself,  without  any  addi- 
tional proof,  was  still  further  strengthened  and  sustained 
by  the  fact  that  the  one  now  before  the  court,  had  come 
very  near  sharing  the  fate  of  it  and  of  being  forever  lost 
also. 

George  R.  Dickson  sworn.  Was  acquainted  with  the 
deceased,  Elizabeth  Smith,  and  was  called  upon  in  Novem- 
ber, or  December,  1857,  to  go  to  the  house  of  Samuel 
Culbreth  in  this  place  to  witness  the  execution  of  the  will, 
or  some  other  paper,  of  Elizabeth  Smith.  Samuel  Culbreth 
was   present   and    Mr.    N.    B.    Smithers   also,    he   believes. 
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He  saw  her  execute  a  will  on  that  occasion,  and  signed  it 
as  a  witness.  After  it  was  executed  it  was  delivered  to 
her  by  Samuel  Culbreth'and  she  put  it  in  her  reticule. 

A^.  B.  Smithers  sworn.  He  wrote  for  Elizabeth  Smith, 
the  deceased,  the  will  propounded  and  now  before  the 
court,  and  in  the  latter  part  of  November  or  the  early  part 
of  December,  1857,  by  her  request  he  wrote  another  will  for 
her,  which  was  executed  by  her.  His  impression  was 
that  he  was  a  subscribing  witness  to  the  second  will.  He 
took  the  will  to  the  house  of  Mr.  Culbreth,  and  Mr.  G.  R. 
Dickson  was  sent  for  to  subscribe  it  as  a  witness,  but  does 
not  know  what  became  of  it  after  its  execution.  He  drew 
both  wills,  and  both  from  her  instructions  and  according  to 
her  request. 

Eli  Saulsbury,  for  the  defendants,  put  in  evidence,  after 
proving  them  by  Mr.  Smithers,  the  notes  taken  by  him 
preparatory  to  drawing  the  second  will,  as  further  proof 
merely  that  another  will  was  made  at  the  time  mentioned. 
Mr.  Comegys  as  the  administrator  of  the  deceased,  and 
Wm.  F.  Culbreth,  administrator  of  Samuel  Culbreth, 
deceased,  were  then  examined  as  witnesses  with  others, 
to  prove  that  diligent  search  had  been  made  among  the 
papers  of  both  decedents,  for  the  second  will  and  that  it 
could  not  be  found. 

The  Court,  Gilpin,  C.  J.,  charged  the  jury.  The  question 
which  they  were  to  decide  was  whether  the  paper  writing 
or  instrument  then  before  them,  and  purporting  to  be  a 
will  of  Elizabeth  Smith,  deceased,  made  on  the  30th  of 
December  1852,  was,  or  was  not,  her  last  will  and  testament. 
It  had  been  proved,  however,  that  another  and  later  will  had 
been  duly  made  and  executed  by  her  in  1857,  and  on  the 
day  of  its  execution  it  was  last  seen  in  her  own  possession, 
so  far  as  the  testimony  related  to  that  point.  She  died  on 
the  7th  of  March,  1864,  and  since  then  diligent  search  had 
been  made  among  her  papers  to  find  it,  if  possible,  but  it 
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had  not  been  found.  The  first  will,  the  will  of  1852  now 
before  them,  had  also  remained  undiscovered  and  unpro- 
duced  for  a  time  after  her  death,  but  it  had  since  been  found 
in  the  same  condition  in  which  it  was  made  and  formally 
executed  at  the  time  as  her  last  will  and  testament,  so  far 
as  the  internal  and  intrinsic  evidence  of  the  instniment 
itself  disclosed  any  thing  in  regard  to  it,  without  cancella- 
tion or  alteration  in  any  respect,  and  was  now  formally 
presented  for  probate  and  allowance  as  her  last  will  and 
testament.  It  had  been  contended  by  the  counsel  on  behalf 
of  the  parties  contesting  its  admission  to  probate  as  such, 
that  the  facts  proved  in  the  case,  owing  to  the  peculiarit}' 
of  them,  afford  a  strong,  if  not  a  conclusive  presumption, 
that  the  deceased,  not  only  intended  to,  but  did  in  fact 
revoke  the  will  in  question,  by  the  subsequent  will  so  made 
and  executed  by  her  in  1857;  whilst  on  the  other  side,  it 
had  been  contended  with  equal  earnestness  and  confidence, 
that  the  presumption  is  just  the  reverse  of  that,  and  in  as 
much  as  the  latter  will  cannot  possibly  be  found,  it  was 
our  duty  to  infer  and  presume  that  the  deceased  afterward 
intentionally  destroyed  it  with  the  view  and  for  the  sole 
and  direct  purpose  of  reviving  and  restoring  the  former, 
the  one  before  them,  as  her  last  will  and  testament.  But 
in  regard  to  that  matter  the  court  was  bound  to  say  that  it 
is  a  settled  rule  of  law  that  whenever  a  second  or  subse- 
quent will  has  been  shown  to  have  been  executed  and  been 
traced  to  the  possession  of  the  deceased,  and  it  cannot  be 
found  after  his  or  her  death,  it  is  to  be  presumed  that  the 
maker  has  destroyed  it  with  the  intention  of  thus  revoking 
it,  and  the  jury  should  so  consider  it  in  the  present  case, 
unless  there  was  countervailing  proof  before  them  to  rebut 
that  presumption;  for  if  there  had  been  any  proof  before 
them  of  its  destruction  by  accident,  or  by  any  other  person 
without  the  consent  or  knowledge  of  the  deceased,  that 
would  rebut  it.  Presuming  then,  as  we  are  bound  to  do 
under  the  facts  proved  in  the  case,  that  the  will  of  1857  was 
afterward  intentionally  suppressed  and  destroyed  by  the 
deceased,  the  legal  effect  and  necessary  consequence  of  it 
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would  be,  without  making  any  other,  to  leave  the  will  of 
1852  to  stand  as  it  originally  stood  before  the  making  of 
any  other,  and  to  become  her  last  will  and  testament  on 
her  death. 


Hannah  Cannon,  defendant  below,  appellant,  v.  Francis 
Matthews,  plaintiff  below,  respondent. 

An  action  will  lie  before  a  justice  of  the  peace  on  a  cause  of  action  arising 
from  a  contract  or  agreement  for  personal  labor,  hire  or  service,  where- 
in the  sum  demanded  does  not  exceed  one  hundred  dollars,  at  the  suit  of 
the  employer,  as  well  as  at  the  suit  of  the  employee;  and  notwithstand- 
ing such  action  at  the  suit  of  the  employer,  may  be  for  the  recovery  of 
unascertained  damages  purely.  But  such  an  action  cannot  be  main- 
tained by  the  employer  for  a  breach  of  the  contract  by  the  laborer's 
leaving  his  service  without  his  consent  before  the  expiration  of  the  term 
agreed  on,  until  the  period  agreed  upon  for  such  service  has  expired. 

Pronarr  in  assimipsit,  tried  before  Wootten  and  Hous- 
ton, Justices,  on  appeal  from  a  justice  of  the  peace,  which 
contained,  in  addition  to  the  common  counts,  a  special  count 
on  an  alleged  agreement  between  the  parties  by  which 
Hannah  Cannon,  the  defendant  below,  had  hired  her  son 
to  Francis  Matthews,  the  plaintiff  below,  to  work  for  him 
on  his  farm  for  the  term  of  nine  months,  to  commence  on 
the  1st  day  of  March  and  terminate  on  the  last  day  of 
November  1864,  for  twelve  dollars  per  month,  and  that 
under  it  the  son  commenced  working  for  him  on  his  farm 
on  the  first  day  of  March  and  so  continued  to  work  for 
him  until  the  middle  of  June  in  that  year,  when  he  wholly 
abandoned  his  said  service  and  employment  without  the 
default  or  consent  of  the  plaintiff,  by  reason  of  which  he 
was  obliged  to  hire  others  to  do  the  work  for  the  residue 
of  the  term  at  twenty-six  dollars  per  month,  wages  for  such 
work  having  in  the  meanwhile  advanced  to  that  amount. 
On  the  trial  below  the  plaintiflf  had  recovered  judgment 
for  $30  and  costs,  and  from  that  judgment  the  appeal  was 
taken. 
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Lore,  for  the  plaintiff  below,  proved  the  agreement  which 
was  verbal  merely,  the  entry  upon  the  service  and  the  aban- 
donment of  it  by  the  son  as  alleged,  and  that  a  very  great 
advance  had  by  that  time  occurred  in  the  wages  of  labor- 
ers on  farms  in  that  part  of  the  State,  and  rested  his  case. 

/.  H .  Rodney,  for  the  defendant  below,  moved  for  a  nonsuit, 
first,  because  the  cause  of  action  in  the  case  was  not  with- 
in the  jurisdiction  of  a  justice  of  the  peace,  and  if  it  was 
not  cognizable  where  it  originated,  it  was  a  ground  of  non- 
suit on  the  trial  of  it  upon  appeal  here.  It  was  an  action 
against  the  mother  to  recover  damages  for  a  breach  of  the 
contract  by  the  son  in  leaving  the  service  and  employment 
of  the  plaintiff  below,  during  the  term  stipulated  and 
agreed  upon  without  just  cause  and  without  his  consent. 
It  was  an  action  of  assumpsit,  it  was  true,  but  it  was  not 
for  any  sum  of  money  promised  to  be  paid  by  her  to  him, 
for  there  was  no  such  promise  either  expressed  or  implied 
in  the  agreement;  on  the  contrary,  it  was  an  action  sound- 
ing in  damages  purely,  and  as  much  so,  as  if  it  were  in 
trespass  for  an  actual  wrong  or  injury  committed  by  her 
on  his  farm  during  that  time.  There  was  nothmg  in  the 
specially  defined  and  limited  jurisdiction  conferred  by  the 
statute  on  justices  of  the  peace,  which  could  possibly  ex- 
tend it  to  such  a  case,  unless  it  might  be  supposed  to  re- 
sult from  the  terms  employed  in  the  general  definition  of 
their  jurisdiction  as  contained  in  the  statute,  wherein  it  says 
among  other  matters  of  which  they  shall  have  jurisdiction, 
"or  contract  or  agreement  for  personal  labor,  hire  or  ser- 
vice." Rev.  Code  339,  sec.  1.  But  to  bring  this  case  with- 
in the  clear  and  obvious  meaning  of  that  particular  provi- 
sion, the  position  of  the  parties  should  be  reversed,  and  the 
suit  should  be  against  the  employer  for  the  personal  labor, 
hire,  service,  or  wages  of  the  son.  No  such  action  as  this 
he  beheved,  had  ever  before  been  brought  under  that  pro- 
vision of  the  statute,  and  he  was  therefore  convinced  that 
it  had  never  before  been  supposed,  and  was  never  intended, 
to  confer  jurisdiction  upon  them  in  any  such  case  as  this 
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was.  The  object  of  it  was  to  confer  upon  an  inferior  tri- 
bunal a  special  and  limited  jurisdiction  in  civil  cases  of 
debt,  as  expressed  in  the  title  of  the  chapter  which  limits 
and  defines  it.  But  an  action,  or  a  case  like  this  brought 
by  the  employer  against  his  hired  laborer,  to  recover  dam- 
ages for  the  breach  of  such  a  contract,  could  not  be  called 
or  considered  a  case  of  debt  within  the  legal  sense  and 
meaning  of  that  term.  And  in  the  second  place^,  because 
it  was  an  attempt  on  the  part  of  the  plaintiff  below  to  hold 
the  mother,  the  defendant  below,  answerable  for  the  default 
of  her  son  in  a  sum  exceeding  twenty-five  dollars,  without 
any  written  proof  of  her  assumption  or  agreement  to  be- 
come answerable  for  it,  and  without  any  proof  that  his 
abandonment  of  the  service  was  not  as  much  against  her 
wishes,  as  it  was  against  those  of  the  plaintiff.  And  in  the 
next  place,  because  the  suit  below  was  commenced  before 
the  expiration  of  the  term  of  ser\-ice  stipulated  in  the 
agreement,  and  therefore  before  any  cause  of  action  had 
accrued,  or  could  have  accrued,  to  the  plaintiff  upon  it. 
His  claim,  and  his  sole  cause  of  action  in  the  case,  was  for 
the  loss  and  expense  which  he  had  incurred  from  the  mid- 
dle of  June  up  to  the  last  day  of  November  1864,  and 
which  he  had  calculated  with  exact  ccrtaint}'  at  just  fourteen 
dollars  for  each  and  every  month  from  the  middle  of  June 
up  to  that  time,  and  yet  so  indiscreet  and  impatient  was  he 
to  recover  that  large  amount  of  damages  for  the  whole  of 
that  time,  that  he  commenced  suit  nearly  five  months  before 
they  had  all  accrued,  and  in  one  short  month  after  the  son 
of  the  defendant  below  had  left  his  service;  for  the  record 
showed  that  the  action  l)elow  was  instituted  as  early  as  the 
15th  of  July  1864. 

Lore.  As  to  the  reason  first  assigned  for  the  nonsuit,  an 
action  will  lie  on  such  an  agreement  or  contract,  before  a 
justice  of  the  peace,  wherein  the  damages  demanded  do 
not  exceed  one  hundred  dollars,  vmder  the  provision  of  the 
statute  referred  to,  as  well  at  the  suit  of  the  employer,  as 
the  employee,  for  the  words  of  the  act  arc  that  justices  of 
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the  peace  shall  have  jurisdiction  within  that  limit,  of  all 
causes  of  action  arising  from  any  contract,  or  agreement 
for  personal  labor,  hire,  or  service,  and  as  it  takes  two  par- 
ties at  least,  to  make  a  contract,  it  is,  in  such  a  case,  as 
much  a  contract  on  the  part  of  the  employer  for  personal 
labor,  hire,  or  service,  as  it  is  on  the  part  of  the  laborer  for 
the  same.  As  to  its  being  an  action  for  damages  purely, 
that  is  no  objection  and  has  been  so  ruled  in  this  court. 
Barr  v.  Logan,  5  Harr.  52.  And  as  to  the  second  objection 
or  reason  assigned,  all  he  had  to  say  was,  that  it  was  not 
an  assumption  on  the  part  of  the  defendant  below  to  answer 
for  the  debt  or  default  of  another,  but  it  was  her  own  indi- 
vidual and  original  agreement,  to  which  the  son  was  not  a 
party,  and  in  which  she  was  the  only  party  to  it,  except  the 
plaintiff  below,  who  could  possibly  have  been  sued  upon  it, 
The  default  of  the  son  to  perform  the  agreement  on  her  part, 
therefore  became  her  own  breach  of  the  contract,  and  it  was 
for  her  own  debt  under  it  the  suit  had  been  brought.  As 
to  the  other  and  last  objection,  the  suit  had  been  commenced 
without  his  advice,  but  as  the  action  was  for  unascertained 
damages  merely,  and  it  manifestly  appeared  from  the  evi- 
dence already  before  the  jury,  that  they  accrued  monthly 
to  the  plaintiff  from  the  middle  of  June  1864,  and  the  suit 
was  commenced  on  the  15th  of  July  following,  it  would  be 
both  competent  and  practicable  for  the  jury  to  assess  and 
allow  damages  for  that  one  month  only,  and  it  would  be 
proper  under  the  circumstances  to  leave  it  to  them  with 
such  instructions. 

Rodney  replied. 

By  the  Court.  We  do  not  consider  that  there  is  anything 
either  in  the  words  or  the  design  of  the  provision  of  the 
statute  referred  to  in  regard  to  the  jurisdiction  of  justices 
of  the  peace  of  causes  of  action  arising  from  contract,  or 
agreement  for  personal  labor,  hire  or  service,  to  warrant 
the  limited  or  restricted  construction  for  which  the  counsel 
for  the  defendant  below  has  contended  in  support  of  his 
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motion  for  a  nonsuit  in  this  case.  It  is  certainly  general 
and  broad  enough  in  the  ordinary  import  of  the  terms 
used,  to  comprehend  both  of  the  parties  to  such  a  contract, 
and  we  cannot  suppose  that  the  legislature  intended  by 
them,  to  give  an  action  to  one  of  the  parties  to  such  a  con- 
tract without  giving  it  to  the  other,  before  one  and  the 
same  tribunal  specially  provided  and  established  for  the 
trial  of  such  causes  of  action  in  the  first  instance.  The 
objection  that  the  action,  although  it  was  on  such  a  con- 
tract and  was  for  a  direct  breach  of  it,  was  not  cognizable 
before  a  justice  of  the  peace,  because  it  was  for  unascer- 
tained damages  purely,  of  course  falls  with  our  ruling  on 
the  other  point;  but  as  the  principle  has  already  been 
ruled  expressly  to  the  contrary  in  an  analogous  case  under 
the  same  section  of  the  statute  in  this  court,  we  have  only  to 
say  that  it  can  constitute  no  legal  objection  to  the  mainte- 
nance of  the  action  either  below,  or  on  appeal  to  this  court. 
Barr  v.  Logan,  5  Harr.  52.  As  to  the  second  objection 
we  also  express  our  dissent  because  it  is  clearly  the  contract 
or  agreement  of  the  defendant  herself  alone  on  which  she 
is  sued.  Her  son  was  at  no  time  a  party  to  it,  and  there- 
fore there  can  be  no  ground  or  reason  for  regarding  it  as 
an  assumption  on  her  part  merely  to  answer  for  the  debt, 
or  default  of  her  son,  and  who,  moreoever,  was  a  minor  and 
incapable  of  binding  himself  in  law  by  such  a  contract. 
But  upon  the  last  ground  presented,  which  is  that  the  suit 
was  prematurely  instituted  and  commenced  below  before 
the  period  of  the  son's  service  as  fixed  and  stipulated  in 
the  agreement  had  expired,  and  therefore  before  any  cause 
of  action  had,  or  could  have  accrued  to  the  plaintiff,  we 
must  sustain  the  motion  and  direct  a  judgment  of  nonsuit 
to  be  entered. 


Charles  A.  Edwards  v.  Israel  Townsend  et  al. 

In  the  hearing  on  a  petition  of  insolvency  the  creditors  are  not  concluded, 
by  examining  the  petitioner  and  taking  his  answers  to  interrogatories, 
from  afterward  calling  and  examining  witnesses  against  him. 
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But  a  creditor  who  has  been  cited  and  has  appeared  and  become  a  party 
to  the  record  as  an  opposing  creditor  in  the  proceeding,  is  not  a  compe- 
tent witness  against  the  petitioner. 

Petition  for  discharge  under  the  act  of  insolvency.  The 
first  question  presented  was,  if  the  creditors  elect  to 
propound  interrogatories  to  the  petitioner  and  take  his 
answers  to  them,  could  they  afterward  call  and  examine 
wtncsses  against  granting  the  prayer  of  his  petition?^ 

By  the  Court.  Whatever  may  have  been  the  practice  in 
such  cases  in  earHer  times  in  this  court,  we  think,  since 
the  passage  of  the  act  of  the  legislature  conferring  on 
either  party  to  a  suit,  the  right  to  call  and  examine  the 
other  as  a  witness  in  it,  that  it  is  competent  for  the  oppos- 
ing creditors  to  do  both  in  an  application  like  this. 

Brightley,  for  the  Philadelphia  creditors,  then  called  a 
witness. 

Patterson,  for  the  petitioner,  objected  to  his  competency 
because  he  was  a  creditor  who  had  appeared  and  become 
a  party  to  the  case  to  oppose  the  discharge  of  the  petitioner, 
and  was  interested  in  the  result  of  the  proceeding. 

Brightley.  The  witness  called  is  a  Philadelphia  creditor 
who  has  been  stunmoned  or  cited  to  appear  as  one  of  his 
creditors  in  this  case  by  the  petitioner  himself.  But  no 
creditor  of  a  petitioner  in  a  proceeding  of  this  kind,  which 
is  not  inter  partes,  but  moved  by  him  alone  for  his  summary 
relief  and  discharge  from  imprisonment  merely,  is  an  in- 
competent witness  in  the  case;  on  the  contrary,  every 
creditor  is  a  competent  witness  in  such  a  case,  not  only 
from  necessity,  but  because  he  can  neither  gain  or  lose  by 
the  result  of  the  proceeding,  nor  can  the  record,  if  even  he 
be  a  party  to  it  and  named  as  such  upon  the  record,  be 
used  either  for  or  against  him  in  any  other  suit  or  action. 
It  has  been  so  ruled  and  is  the  uniform  practice  in  the 
courts  of  Pennsylvania.     Ingr.  on  InsoL  106.    Green's  Case 
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2  Dall.  268.  I  have  not  been  able  to  find  any  decision 
directly  upon  the  point  in  the  Reports  of  this  State,  but  it 
has  been  decided  in  the  courts  of  Delaware  that  a  judgment 
creditor  fully  secured  by  the  real  estate  of  an  intestate,  and 
who  has  no  specific  lien  on  his  personal  property,  is  a 
competent  witness  for  the  adminstrator  in  an  action  to 
recover  a  debt  due  the  intestate.  Paris'  Admr.  v.  Frazier,  4 
Harr.  206. 

Patterson.  As  I  remarked  before,  the  witness  called  is 
not  only  a  creditor,  but  he  has  been  made  by  his  appear- 
ance and  his  name  being  entered  upon  the  record  by  the 
Prothonotary,  to  stand  here  as  one  of  the  creditors  who  has 
appeared  in  the  case  pursuant  to  the  siammons,  a  party  to 
the  record  in  the  case,  and  evidently  must  expect  to  be 
benefited  by  the  failure  of  the  petitioner,  to  obtain  his 
discharge  from  imprisonment  by  virtue  of  this  proceeding, 
and  under  the  insolvent  laws  of  the  State,  or  why  should 
he  be  here  voluntarily  from  another  State  to  oppose  it? 
The  expectation  and  hope  may  be  that  if  the  petitioner 
should  be  remanded,  his  friends  will  be  constrained  to 
propose  some  accommodation  to  his  creditors,  as  the  only 
means  left  to  procure  his  discharge  from  imprisonment. 
He  may  also  be  liable  for  his  proportion  of  the  costs  as 
one  of  the  creditors,  on  the  determination  of  the  case  by 
the  order  of  the  court.  In  cases  under  the  bankrupt  laws 
of  England,  a  creditor  is  not  a  competent  witness  to  prove 
an  act  of  bankruptcy.    4  Phil.  Ev.  357. 

Brightley.  The  reason  for  their  exclusion  in  cases  of 
bankruptcy  is  obvious;  it  is  because  the  creditor  in  such  a 
case,  is  directly  interested  in  the  result  of  the  proceeding, 
as  he  will  be  entitled  to  a  pro  rata  share  of  the  bankrupt's 
effects;  and  in  such  cases  that  is  the  inmiediate  object  and 
purpose  of  the  proceeding  on  the  part  of  the  creditors  of 
the  bankrupt.  But  here  the  creditor  called  as  a  witness, 
is  opposing  the  discharge  of  the  prisoner,  and  of  course,  is 
opposing  any  such  conclusion  or  result  in  this  case. 
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By  the.  Court.  Under  our  practice  in  such  cases  and  the 
rules  of  evidence  recognized  and  adopted  in  the  courts  of 
this  State,  we  do  not  consider  the  creditor  called  a  compe- 
tent witness  in  this  case  and  must  consequently  exclude 
his  testimony.  The  case  then  proceeded,  and  the  peti- 
tioner after  being  subjected  to  an  examination  on  verbal 
inten'ogatories  and  without  answers  in  writing,  was  dis- 
charged under  the  act. 


Washington  Russell  v.  George  G.  Evans  and  John  \V. 
Evans,  Executors  of  Mary  Russell  deceased. 

Pew-holders  in  a  church,  the  rents  of  which  are  appHed  to  the  pay  of  the 
minister,  are  competent  testamentary  witnesses  to  a  will  bequeathing  a 
legacy  to  it  for  the  support  of  the  minister. 

It  is  not  necessary  that  the  testamentary  witnesses  who  did  not  see  the 
testatrix  sign  her  name  to  the  will,  should  hear  her  acknowledge  that  it 
was  her  signature.  Her  acknowledgment  in  their  presence  that  it  was 
her  will,   will  be   sufficient. 

If  a  minister  of  a  church  draws  a  will  for  a  testatrix  to  whom  he  stands  at 
the  time  in  the  intimate  and  confidential  relation  of  a  spiritual  adviser 
and  pastor,  under  the  bequests  of  which  both  he  and  his  church  take  a 
pecuniary  benefit,  it  will  not  invalidate  the  will  without  proof  that  she 
was  at  the  time,  of  doubtful  testamentary  capacity. 

Whether  the  sale  of  a  farm  before  the  death  of  the  testatrix,  but  after  the 
making  of  a  will  in  which  she  had  directed  it  to  be  sold  after  her  death, 
will  operate  as  an  implied  revocation  of  the  will,  is  a  question  which  can- 
not be  raised  or  considered  in  a  proceeding  to  probate  the  will. 

Appeal  from  the  decree  of  the  Register  of  Wills  for  New 
Castle  Count}%  admitting  to  probate  the  will  of  Mary 
Russell  deceased.  The  depositions  taken  on  the  hearing 
before  him  and  sent  up  with  the  will,  were  read  to  the  court 
from  which  it  appeared  that  the  principal  question  of  fact 
raised  before  him  related  to  the  mental  condition  and  ca- 
pacity of  the  testatrix  to  make  a  will  at  the  time  of  execut- 
ing it,  but  the  preponderance  of  the  testimony  appeared 
to  be  decidedly  m  favor  of  her  capacity. 

G.  B.  Rodney  for  the  appellant.     The  first  question  was 
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as  to  the  factum  of  the  will.  Benjamin  Caulk  one  of  the 
testamentary  witnesses,  does  not  depose  that  he  saw  the 
testatrix  sign  the  will.  His  testimony  simply  is  that  he 
did  not  remember  the  fact  that  Mary  Russell  subscribed 
her  name  to  the  will  in  his  presence.  He  should  say  Mary 
Russell's  name  was  subscribed  to  the  paper  before  he  attest- 
ed it.  He  had  no  doubt  her  name  was  signed  to  it  before 
he  attested  it,  and  he  afterward  says  she  acknowledged 
this  paper  to  be  her  will  at  the  time  of  requesting  him  to 
attest  it  and  before  he  attested  it.  But  that  was  not  suffi- 
cient, for  the  attesting  witness  must  either  see  the  testator 
sign  the  will,  or  hear  him  acknowledge  the  signature  to 
the  will  to  be  his  signature.  An  acknowledgment  that  it 
is  his  will  merely,  is  not  sufficient.  Stonehouse  v.  Evellyn, 
3  Pr.  Wms.  251.  Rob.  on  Wills.  131  to  136.  Ellis  v.  Smith, 
1  Vez.  Jr.  11.  Addy  v.  Dix,  8  Vez.  Jr.  504.  Lewis  v.  Lewis, 
13  Barb.  17.  11  Kin.  Comp.  353.  Wright  v.  Price,  1  Doug. 
244  in  note.  Grayson  v.  Atkinson,  2  Vez.  455.  And  the 
plain  and  obvious  meaning  and  proper  construction  of  the 
provision  of  our  statute  on  the  subject  requires  that  when 
the  testamentary^  witness  cannot  say  that  he  saw  the  testa- 
tor sign  his  name  to  the  will,  but  only  heard  his  acknowl- 
edgment, it  must  be  an  acknowledgment  of  his  signature  as 
subscribed  to  it,  and  not  simply  that  such  a  paper  is  his  will, 
because  it  is  the  signature,  which  above  every  thing  else, 
makes  it  his  will,  and  without  which  no  acknowledgment 
could  make  it  his  v^dll,  for  it  is  not  the  paper  writing  simply 
which  constitutes  the  will.  Rev.  Code,  212,  sec.  3.  Their  second 
objection  to  the  will  was  that  the  persons  who  had  attested 
and  signed  it  as  such,  were  incompetent  testamentary  wit- 
nesses to  it,  because  they  were  pew-holders  in  the  Presbyte- 
rian church  at  Newark,  and  as  such,  were  contributors  to  the 
support  of  the  pastor  of  it,  and  to  which  there  was  a  bequest 
of  a  legacy  in  the  will  for  the  support  of  the  minister  of  it. 
The  fourth  section  of  our  statute  in  regard  to  wills  specially 
provides  what  persons  or  parties  taking  a  beneficial  inter- 
est under  a  will,  shall  be  competent  to  sign  it  as  testament- 
ary witnesses,  and  of  course,  by  necessary  implication  it 
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excludes  all  others  who  are  to  take  any  pecuniary  benefit 
whatever  under  it,  and  these  witnesses  were  of  the  latter 
class,  and  were  necessarily  excluded  for  that  reason,  from 
becoming  testamentary  witnesses  to  it.  Rev.  Code  272, 
sec.  4.  Rob.  on  Wills,  154.  Nor  was  it  the  amount  of  the 
interest  or  benefit  to  be  derived  from  it,  whether  it  would 
be  much  or  little,  that  would  in  any  manner  affect  the 
question,  or  qualify  the  rigid  rule  of  exclusion  in  such  a 
case.  He  was  aware  what  would  be  the  reply  to  this  oii 
the  other  side,  that  the  pew  rents  referred  to  were  but  vol- 
untary contributions  paid  by  these  witnesses  and  appropri- 
ated to  the  support  of  the  minister  of  the  church,  and  as 
such,  their  holding  such  pews  and  the  benefit  they  would 
thereby  derive  from  the  legacy,  would  not  constitute  such 
an  interest  in  contemplation  of  law,  as  would  disqualify 
them  and  forbid  their  becoming  testamentary  witnesses 
to  the  will.  But  they  were  not  merely  voluntary  contribu- 
tions, for  as  long  as  a  pew-holder  retains  his  pew,  he  is 
bound  to  pay  the  rent  for  it;  and  the  general  rule  or  prin- 
ciple of  evidence  applicable  in  such  cases,  is,  that  whenever 
a  fact  is  to  be  proved  by  a  witness  and  such  fact  will  be 
favorable  to  the  party  who  calls  him,  and  the  witness  will 
derive  a  certain  advantage  from  establishing  the  fact  in  the 
way  proposed,  he  cannot  be  heard,  whether  the  benefit  be 
great  or  small.  Marguand  v.  Webb,  16  Johns.  93.  The 
depositions  distinctly  prove  the  fact  on  which  the  next  ob- 
jection will  be  founded,  and  that  is  that  the  will  was  drawn 
by  the  Rev.  Mr.  Vallandingham  who  not  only  takes  a  legacy 
under  it,  but  he  is  also  the  minister  of  the  Presbyterian 
Church  in  Newark  to  which  the  legacy  before  mentioned, 
is  given,  and  was  at  the  time,  the  spiritual  adviser  and  pas- 
tor of  the  testatrix;  and  where  a  person  holding  such  an 
intimate  and  confidential  relation  to  the  testatrix,  draws 
the  will  and  takes  a  benefit  or  bequest  under  it,  the  books 
and  authorities  on  the  subject  all  regard  it  as  a  suspicious 
circumstance  to  require  stricter  scrutiny  and  stronger  evi- 
dence of  free  and  spontaneous  volition  and  mental  capaci- 
ty on  the  part  of  the  testator  at  the  time  of  making  it,  and 
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in  a  case  of  doubtful  or  questionable  capacity,  the  proof  | 
must  be  such  as  to  afford  full  and  entire  satisfaction  to  the 
mind  of  the  court  that  the  testator  was  not  imposed  upon, 
but  knew  what  he  was  doint:;,  and  the  dispositions  contained 
in  the  will  when  he  made  it.  1  Jarm.  on  Wills,  40,  44,  i 
Ingraham  v.  Wyait,  3  Eccl.  Rep.  170,  204.  Shelf,  on  Luna. 
2  Law  Libr.  201,  203.  The  fourth  and  last  objection  he 
should  take  was,  that  at  the  time  of  makinj^  the  will,  she 
was  the  owner  of  a  fann  of  considerable  value  and  which 
with  a  small  lot  of  <;round  owned  in  Newark,  constituted 
the  whole  of  her  real  estate,  and  which  she  afterward  sold 
and  conveyed  to  the  i^urchaser  some  time  before  her  death; 
and  that  by  implication  of  law,  operated  as  a  re\'ocation  of 
her  will,  notwithstanding^  it  contained  a  clause  ];rovidin<^' 
for  the  sale  of  the  fann  after  her  death  under  the  will,  and 
the  application  of  the  money  arisinj^  therefrom  to  the  pay- 
ment of  the  legacies  bequeathed  in  the  will.  There  was, 
however,  one  other  rule  of  law  which  he  should  notice  be- 
fore concludinjj;,  and  that  was  that  in  every  ease  like  this, 
the  onus  probandi  rested  upon  the  party  propomidin^  the 
will,  and  he  was  bound  to  satisfy  the  conscience  of  the 
court  that  the  instrument  ])ropounded  was  the  will  of  one 
capable  of  making  it,  and  who  was  free  at  the  time  to  make 
a  final  disposition  of  all  her  ]jroi)erty  in  such  a  manner  ac- 
cording; to  her  own  will   and   jjleasure. 

U.  M.  Bates,  for  the  respondent.  The  proof  that  the  tes- 
tatrix signed  the  will  in  the  presence  of  the  two  attesting 
witnesses  was  sufficient,  because  one  of  them,  Mr.  Wilson, 
expressly  deposes  that  she  did  sign  it  in  the  presence  of 
both  of  them,  and  before  they  signed  it  as  witnesses,  whilst 
Mr.  Caulk,  the  other  witness  to  it,  does  not  depose  that  she 
did  not  sign  it  in  his  presence,  but  only  that  he  did  not 
then  remember  that  she  did  it.  And  upon  that  point  such 
testimony  was  sufficient  to  prove  that  fact.  RedJ.  on  Wills, 
217,  218.  10  Paige  91.  But  it  was  now  well  and  definitive- 
ly settled  that  an  acknowledgment  simply  by  the  testator  in  j 
the  presence  of  the  attesting  witnesses  that  it  is  his  will,       ' 
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was  itself  sufficient,  without  their  either  seeing  him  sign  it, 
or  hearing  him  acknowledge  that  the  signature  to  it  was 
his  signature.  Ellis  v.  Smith,  1  Vez.  Jr.  IL  White  v.  Trus- 
tees Eng.  Museum,  19  E.  C.  L.  R.  91.  Hall  v.  Hall,  17  Pick. 
373.  Dewey  v.  Dewey,  1  Mete.  394.  The  persons  already 
mentioned,  Mr.  Caulk  and  Mr.  Wilson,  were  also  compe- 
tent testamentary  witnesses  to  the  will,  because  they  were 
under  no  legal  liability  to  contribute  to  the  pay  or  support 
of  the  minister  of  the  church  alluded  to.  The  interest  to 
disqualify  a  person  from  becoming  such  a  witness,  must  be 
a  legal  interest,  and  in  such  a  case  as  this,  there  must  ha^'e 
been  a  legal  liability  on  the  part  of  these  witnesses  and 
pew-holders  in  the  church  referred  to,  to  contriliute  to  the 
support  or  pay  of  the  minister  of  it;  and  yet,  even  if  they 
had  been  under  such  a  legal  liability  to  contribute  to  his 
pay  or  support,  it  would  not  have  constituted  a  disqualify- 
ing interest  in  contemplation  of  law,  because  it  was  too  re- 
mote and  contingent  in  its  character  to  be  so.  Mod.  Prob. 
of  Wills,  493.  Mason  v.  Thatcher,  7  Mass.  398.  Hawes  v. 
Humphrey,  9  Pick.  350.  Besides,  the  church  which  was  to 
be  immediately  benefited  by  the  legacy,  was  a  corporation 
under  our  statute  in  relation  to  religious  societies,  and  in 
a  suit  by  the  trustees  of  it  to  recover  the  legacy,  these 
gentlemen  as  pew-holders  in  it  and  members  of  the  con- 
gregation, would  even  in  such  a  case,  be  comi)etent  wit- 
nesses for  it.  Rev.  Code  381,  sec.  2,  Ang.  &  Ames  on  Corp. 
sec.  652.  And  if  that  was  so,  there  certainly  could  not  be 
any  pretext  for  saying  that  they  were  incompetent  testa- 
mentary witnesses  to  prove  the  will  before  the  Register  by 
reason  of  any  such  indirect  and  incidental  benefit  which  as 
mere  pew-holders  in  the  church,  they  may  possibly  derive 
from  it.  As  to  the  third  objection  on  the  ground  that  the 
sale  of  the  farm  after  the  making  of  the  will  operated  as 
an  implied  revocation  of  it,  that  was  a  question  which  could 
not  be  raised  or  inquired  into  in  a  proceeding  merely  to 
probate  the  will.  1  Jarm.  on  Wills,  172,  in  note.  Red/,  on 
Wills  339.  Hawes  v.  Himiphrey,  9  Pick.  350.  There  was, 
however,  no  devise  in  the  will  of  the  farm,  but  simply  a 
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direction  that  it  should  be  sold,  and  the  proceeds  applied 
as  stated.  And  now,  as  to  the  final  objection  made  to  the 
will,  that  it  was  drawn  by  a  person  who  stood  in  the  pecu- 
liar and  confidential  relation  to  the  testatrix  which  had 
been  mentioned,  and  who  takes  a  benefit  under  it,  the  prin- 
ciple on  which  it  rested  could  only  apply  in  cases  in  which 
it  appears  that  the  testator  was  at  the  time  of  makin<^  the 
will,  of  questionable  and  doubtful  testamentary  capacity, 
as  where  it  is  proved  that  he  was  deaf,  or  blind,  or  igno- 
rant, or  otherwise  of  doubtful  capacity-.  But  there  had 
been  no  such  proof  whatever  in  this  case,  and  although  an 
apparently  feeble  effort  had  been  made,  it  had  entirely  failed 
to  raise  a  doubt  in  the  mind  of  any  one  who  will  read  the 
depositions,  as  to  the  mental  capacity  of  the  testatrix  to 
make  this  will  when  it  was  executed  by  her.  and  there  was 
therefore  no  ground  for  any  such  objection,  and,  of  course, 
no  ground  for  the  application  of  any  such  principle  to  it. 

Rodney  replied. 

The  Court  affirmed  the  decree  of  the  Register  allowing 
the  will,  on  all  the  points  made  and  discussed  by  counsel  in 
the  argument  of  the  case. 


Anna  Jamison,  Agnes  Jamison  and  Laura  Jamison  v. 
The  last  will  and  testament  of  Thomas  Jamison, 
deceased. 

It  is  now  the  settled  practice  of  the  court  that  in  all  issues  of  devisavit 
vel  non,  the  burden  of  showing  it  to  be  the  last  will  of  the  deceased,  is 
on  the  party  setting  up  the  will  and  that  such  party  is  entitled  to  the 
opening  and  conclusion. 

The  question  of  a  testator's  capacity  to  make  a  will  is  to  be  decided  by 
the  jury  solely  by  the  facts  which  the  testimony  in  the  case  discloses. 
And  upon  that  question  the  opinions  of  the  subscribing  witnesses  to  the 
will,  if  they  are  persons  of  intelligence  and  veracity,  are  entitled  to 
great  weight.  Other  witnesses  may  testify  to  the  behavior,  conduct, 
conversation,  the  appearance  of  the  testator,  and  to  particular  facts 
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tending  to  throw  light  on  the  state  of  his  mind  and  from  which  its  condi- 
tion can  be  fairly  inferred;  but  they  cannot  testify  to  their  opinions 
merely,  of  his  capacity,  without  also  stating  the  facts  upon  which  that 
opinion  is  founded,  and  if  the  facts  do  not  fully  and  clearly  warrant 
that  opinion,  the  opinion  must  go  for  nothing,  for  it  is  the  facts,  and  not 
the  opinion,  upon  which  the  jury  must  rely  in  forming  their  judgment. 

Medical  witnesses  may  also  testify  as  to  the  effect  of  disease  on  the  mind, 
and  their  opinions  on  the  question  of  mental  capacity  may  be  given  in 
evidence ;  but  the  value  and  weight  of  such  testimony  must  necessarily 
depend  upon  their  character  and  standing,  and  their  learning,  ability 
and  experience  in  their  profession ;  but  in  a  case  where  the  testimony  of 
such  witnesses  is  conflicting,  as  the  jury  cannot  safely  undertake  to 
decide  between  them,  or  to  reconcile  this  conflict,  their  opinions  are 
entitled  to  but  little,  if  any  weight. 

Intellectual  feebleness  alone,  or  mere  weakness  of  the  understanding,  or  a 
partial  failure  of  mind  or  memory,  even  a  failure  of  mind  or  memory  to  a 
considerable  extent,  whether  it  be  natural  or  the  result  of  an  injury,  or 
of  disease, .or  arises  from  an  attack  of  apoplexy  or  paralysis,  or  from  any 
other  cause,  is  not  of  itself  a  sufficient  ground  for  setting  aside  a  will,  if 
there  still  remains  sufficient  mind  and  memory  to  enable  the  testator  to 
comprehend  and  understand  what  he  is  about,  or  what  he  is  doing.  If 
he  is  able  to  understand  that  he  is  disposing  of  his  estate  by  his  will  and 
to  whom  he  is  disposing  of  it,  however  weak  his  intellect  may  be,  he 
is  able  and  competent  to  make  a  will.  The  question  is  not  so  much  as  to 
the  degree  of  mind  or  memory  possessed  by  the  testator,  as  this:  was  he 
capable  of  recollecting  what  property  he  was  disposing  of,  and  to  whom 
he  was  disposing  of  it?  In  a  word,  were  his  mind  and  memory  suffi- 
ciently sound  to  enable  the  testator  to  know  and  understand  the  busi- 
ness in  which  he  was  engaged  at  the  time  when  he  executed  his  will?  If 
they  were,  then  he  was  capable  of  making  it,  and  it  was  his  will. 

This  was  an  issue  of  devisavit  vel  non  from  the  Register 
of  Wills  for  New  Castle  County,  on  a  caveat  filed  by  the 
contestants  against  it,  whether  the  paper  writing  thereunto 
annexed  and  purporting  to  be  the  last  will  and  testament  of 
Thomas  Jamison  was  or  was  not  his  last  will  and  testament. 
The  original  will  had  been  duly  and  formally  executed, 
but  in  a  few  days  after  his  death,  the  executor  who  had  it 
in  his  possession,  was  invited  to  the  house  by  his  daughters, 
Anna  and  Agnes,  with  the  request  that  he  would  read  the 
will  to  them,  with  which  he  complied,  but  whilst  seated 
near  the  stove  in  the  act  of  reading  it  to  them,  it  was 
suddejily  snatched  from  his  hands,  thrown  into  the  fire 
and  entirely  consumed.     It  had  been  drawn,  however,  by 
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his  counsel,  Charles  B.  Lore,  Esq.  about  six  months  pre- 
vious to  the  death  of  the  deceased,  who  had  retained  in  his 
possession  his  first  draft  of  it  prepared  from  written 
instructions  received  from  the  deceased,  and  which  with 
the  exception  of  the  executory  or  concluding  portion  of  it, 
was  a  correct  copy  of  the  will  executed  and  burnt  as  before 
stated;  and  it  was  this  copy  in  the  handwriting  of  Mr. 
Lore,  which  had  been  produced  and  presented  by  the  exec- 
utor before  the  Register,  and  which  had  been  sent  up 
with  the  issue  by  him  to  try  whether  it  was  his  last  will 
and  testament.  But  after  the  testimony  of  Mr.  Lore  had 
been  taken  before  the  court  in  regard  to  it,  and  the  proof  of 
the  formal  execution  of  the  original  will  by  the  testator  by 
the  examination  of  the  testamentary  witnesses  to  it,  and  of 
its  subsequent  destruction  as  before  stated  by  the  testimony 
of  the  executor,  it  was  allowed  to  go  in  evidence  to  the  jury, 
without  any  question  as  to  its  sufficiency  or  admissibility. 

Cordon  for  the  caveators.  We  admit  the  formal  execu- 
tion of  the  will  and  that  it  was  destroyed,  and  that  the 
copy  here  produced  and  sent  up  by  the  Register  with  the 
issue,  is  a  correct  copy  of  it.  The  only  question  therefore, 
which  we  intend  to  present  after  admitting  that,  is  whether 
the  instrument  purporting  to  be  the  last  will  and  testament 
of  Thomas  Jamison  deceased,  and  which  was  destroyed 
after  its  execution  and  after  his  death,  was,  or  was  not,  his 
last  will  and  testament?  We  say  it  was  not.  In  the  month 
of  February,  1863,  he  was  stricken  down  and  prostrated 
very  nearly  unto  death  by  a  violent  attack  of  paralysis,  and 
we  shall  be  prepared  to  show  by  a  large  nvimber  of  respect- 
able and  intelligent  witnesses  who  were  well  acquainted 
with  him  both  before  and  afterward,  that  if  his  mind  and 
memory  were  not  totally  annihilated  by  it,  they  were  so  far 
weakened,  impaired  and  shattered  by  it,  as  to  render  him 
utterly  incapable  of  making  a  valid  last  will  and  testament, 
and  even  of  transacting  the  most  simple  and  ordinary  kind 
of  business,  and  that  he  had  repeatedly  so  declared  himself 
in  regard  to  such  business  transactions  on  several  occasions. 
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His  estate  would  also  be  proved  to  amount  to  over  one 
hundred  thousand  dollars,  with  six  children  and  heirs  at  law, 
three  sons  and  three  daughters,  all  of  them  members  of  his 
household  when  the  instrument  was  executed  and  up  to 
the  time  of  his  death,  equally  dutiful  and  affectionate  to 
him,  and  equally  sharing  to  all  api^earanees,  the  love  and 
affection  of  a  kind  but  infirm  and  afflicted  father  up  to  the 
last  moments  of  his  life.  He  had  no  wife  and  had  been  a 
widower  for  many  years,  and  upon  his  eldest  daughter  in 
particular,  had  devolved  not  only  the  chief  duty  of  taking 
care  of  him  and  of  his  household  affairs,  but  of  paying  all 
his  little  bills,  counting  his  money  and  taking  receipts  for 
him,  even  to  the  smallest  amounts,  because  he  had  neither 
the  mind  nor  the  memory  to  trust  himself  to  perform,  or  to 
attempt  to  attend  to  even  such  trifling  transactions.  And 
yet  under  the  provisions' and  dispositions  of  this  instnunent, 
each  one  of  these  daughters  is  to  receive  out  of  his  estate 
only  about  six  thousand  dollars,  whilst  the  three  sons  are 
to  .have  the  balance,  or  more  than  four-fifths  of  the  whole 
amount  of  it.  Such  an  unequal  and  unrighteous  partition 
and  distribution  among  his  three  sons  and  three  daughters, 
could  not  have  been  made  or  dictated  by  such  a  man  and 
such  a  father  as  Thomas  Jamison  was,  when  in  his  right 
mind ;  and  such  a  thing  could  only  be  explained  or  accounted 
for  by  the  evidence  which  would  be  i^roduced  in  regard  to 
his  mental  or  physical  condition  at  the  time. 

As  usual  in  such  cases,  the  testimony  was  equally  posi- 
tive and  pointed  upon  either  side  in  relation  to  the  mental 
capacity  of  the  deceased  to  make  a  will  at  that  time.  The 
testimony  of  the  physician  who  was  called  to  attend  him 
on  the  occasion  of  his  attack  and  afterward,  until  he  was 
sufficiently  restored  to  dispense  with  his  professional  ser- 
vices, said  it  consisted  of  a  total  paralysis  of  his  left  side, 
and  was  followed  with  a  softening  of  the  brain,  and  was 
l)ositive  in  his  opinion  that  his  mind  and  memory  had 
been  so  much  impaired  by  it,  that  he  was  never  afterward 
capable  of  making  a  will;  and  several  others  who  had 
known  him  well,  both  before  and  after  his  attack,  related 
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facts  and  circumstances  and  upon  them  expressed  opinions 
equally  strong  and  positive  to  the  same  effect,  whilst  physi- 
cians examined  upon  the  other  side,  expressed  the  abstract 
opinion  without  having  seen  him,  that  softening  of  the 
brain  neither  necessarily,  nor  usually  follows  an  attack  of 
paralysis,  and  witnesses  upon  the  same  side  after  stating 
the  facts  on  which  they  had  formed  them,  expressed  opin- 
ions in  regard  to  the  matter,  quite  as  strong  and  decided  the 
other  way.  The  testamentary  witnesses  were  also  clearly 
of  the  latter  opinion  and  belief  when  they  attested  the 
will. 

Gordon,  after  the  examination  of  the  witnesses  was  closed, 
said  that  as  the  counsel  for  the  caveators  in  the  case  did  not 
pretend  to  controvert  or  dispute  the  formal  execution,  or 
factum  of  the  instrument  in  question,  and  their  only  effort 
and  object  had  been  to  impeach  and  invalidate  it  on  the 
ground  that  the  deceased  had  not  sufficient  mind  and 
memory,  in  contemplation  of  law  at  the  time,  to  make  a 
will,  they  considered  the  burden  of  showing  that  to  the 
satisfaction  of  the  jury,  necessarily  devolved  upon  them, 
and  that  they  were  consequently  entitled  to  the  opening 
and  conclusion  of  the  argviment  in  the  case  before  them, 
and  if  the  court  was  not  prepared  so  to  decide,  they  would 
like  to  be  heard  upon  the  question,  before  it  was  decided, 
for  the  rulings  and  practice  in  this  court  in  similar  cases 
had  sanctioned  it. 

The  Court,  Gilpin,  C.  J .  We  do  not  wish  to  hear  that 
question  argued.  This  court  decided  it  in  two  cases  at  the 
late  term  in  Kent  County.  That  is  to  say,  we  decided  that 
the  onus  probandi  or  burden  of  proving  the  instrument  pro- 
pounded, to  be  the  last  will  and  testament  of  the  deceased 
in  any  case,  rests  on  the  party  propounding  and  setting  it 
up,  and  that  such  party  therefore  had  the  right  to  open  and 
conclude  the  argimient.  And  that  that  decision  was  made 
on  principle  and  in  accordance  with  all  the  authorities; 
and  although  there  may  have  been  a  former  rulirg  of  the 
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principle  to  the  contrary  in  this  court,  it  was  wronc:,  and 
we  then  intended  and  still  intend  to  correct  and  reverse  and 
overrule  it.     And  such  is  now  our  purpose. 

Houston  J.  As  I  did  not  sit  in  that  court  and  had  not 
the  advantage  of  hearing  the  argument  in  either  of  the 
cases  referred  to,  if  it  were  now  an  open  question  here  and 
the  opinion  of  the  majority  of  the  court  just  announced  in 
this  case  did  not  preclude  it,  I  would  myself  be  quite  will- 
ing to  hear  the  question  "now  argued. 

T.  F.  Bayard,  for  the  Administrator  pendente  lite,  asked  the 
■court  to  charge  the  jury  that  the  prestunptiqn  of  law  is  in 
favor  of  the  capacity  of  the  testator  at  the  time  of  making 
his  will,  and  that  every  man  is  presvimed  to  be  sane,  and, 
of  course,  of  a  sound,  disposing  mind  and  memory,  until 
the  contrary  is  shown.  1  J  arm.  on  Wills  72.  2  Phil.  Ev. 
293.  Duffield  v.  Morris  Exr.  2  Harr.  379.  Nor  was  it 
necessary  to  prove,  if  the  mind  had  been  enfeebled  or  im- 
paired by  disease  or  otherwise,  that  it  had  been  restored  to 
its  original  strength  and  soundness,  in  order  to  enable  him 
to  make  a  good  and  valid  last  will  and  testament;  for  all 
that  was  required  in  such  a  case  was  to  show,  that  he  was 
at  the  time  of  a  sound  and  disposing  mind,  but  not  that  his 
mind  was  as  strong  and  vigorous  as  it  had  been  before  it 
became  so  affected  by  disease  or  other  accident.  3  Phil.  Ev. 
394.  Nor  was  it  a  question  whether  the  testator  was  capa- 
ble of  making  such  a  will  as  was  then  before  the  court  and 
jury,  but  whether  he  was  capable  of  making  a  will  simply. 
He  must,  in  the  language  of  the  law,  have  at  the  time  a 
sound  and  disposing  mind  and  memory,  so  as  to  be  able  to 
dispose  of  his  property  by  will;  or  in  other  words,  he  ought 
to  be  capable  of  making  his  will  with  an  understanding  of 
the  nature  of  the  business  in  which  he  is  engaged,  with  a 
recollection  of  the  property  he  means  to  dispose  of,  of  the 
persons  who  are  the  objects  of  his  bounty,  and  the  manner 
in  which  it  is  to  be  distributed  between  them.  It  is  not 
necessarv  that  he  should  view  his  will  with  the  eve  of  a  law- 
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yer,  and  comprehend  its  provisions  in  their  legal  form;  but 
it  is  stifficient  if  he  has  such  a  mind  and  memory  as  to  en- 
able him  to  vinderstand  the  elements  of  which  it  is  com- 
posed, that  is  to  say,  the  disposition  of  his  property  in 
its  simple  forms.  To  determine  the  capacity  of  a  person  to 
make  a  will,  it  is  soundness  of  mind,  and  not  of  the  body, 
or  the  particular  state  of  his  body  or  health  at  the  time, 
that  is  to  be  looked  to,  for  the  latter  may  be  in  a  state  of 
great  debility,  or  of  extreme  imbecility,  and  yet  he  may 
have  sufficient  understanding  and  strength  of  mind  at  the 
same  time  to  direct  how  his  property  is  to  go,  or  be  dis- 
posed of  after  his  death,  and  strength  of  body  to  write  or 
execute  a  will.  He  must  have  memory  it  is  true,  and  yet 
it  may  be  very  imperfect;  it  may  be  impaired  by  age,  or 
disease;  he  may  not  be  able,  at  all  times,  to  remember  the 
names  of  persons  with  whom  he  has  been  intimate;  he 
may  at  times  ask  idle  questions  and  repeat  those  which 
have  before  been  asked  and  answered,  and  yet  his  under- 
standing be  sufficiently  sound  for  many  of  the  ordinary 
transactions  of  life;  he  may  not  have  sufficient  strength  of 
mind  and  memory  to  make  and  comprehend  all  the  parts 
of  a  contract,  and  yet  be  competent  to  make  a  will.  1  J  arm. 
on  Wills,  51,  52,  53.  Harrison  v.  Rowan,  3  Wash.  580.  Ste- 
vens V.  Vandei'e,  4  Wash.  262.  Sutton  v.  Sutton,  5  Harr.  461. 
Masien  v.  Anderson,  2  Harr.  381,  in  note.  And  the  incapacity 
of  the  testator  must  be  shown  to  have  existed  at  the  time 
when  the  will  was  made,  and  not  before,  or  afterward.  3 
Wash.  586.  4  Wash.  268.  2  Harr.  333.  1  Jarni.  on  Wills, 
77.  As  to  the  comparative  weight  of  testimony  and  the 
opinions  expressed  by  v.-itnesses,  the  opinions  on  that  sub- 
ject of  the  testamentary  witnesses  to  the  will,  were  not  only 
entitled  to  much  greater  weight  than  those  of  other  wit- 
nesses, but  the  opinions  of  the  latter  as  opinions  merely, 
were  entitled  to  no  weight  whatever  in  the  case.  1  Jarm. 
72,  73.    4  Wash.  268.    3  Wash.  586.  587.     2  Harr.  381. 

D.  M.  Bates,  for  the  Caveators.    The  fact  that  the  statute 
requires  among  other  things,  that  a  person  shall  be  twen- 
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ty-one  years  of  age  to  make  a  will,  necessarily  imports  and 
implies  that  he  must  have  at  the  time  of  doing  so,  some 
degree  of  knowledge,  judgment  and  discretion  and  matu- 
rity of  reason  beyond  what  is  meant,  and,  of  course,  un- 
derstood to  be,  soundness  of  mind  and  memory  merely.  A 
person  at  the  age  of  sixteen,  eighteen  or  twenty  years,  may 
be  endowed  in  point  of  fact,  with  a  sound,  disposing  mind 
and  memory,  and  may  be  competent  to  make  a  wise  and 
judicious  disposition  of  his  property  upon  his  death  even 
at  such  a  period  of  his  life,  and  yet  he  cannot,  under  the 
statute,  make  a  last  will  and  testament.  These  terms 
"sound  disposing  mind  and  memory"  employed  in  the 
statute,  therefore  necessarily  import  or  imply  something 
more  than  mere  soundness  of  mind  or  memory,  and  which 
signify,  as  much  as  if  it  had  been  expressed  in  so  many 
words,  that  he  shall  be  endowed  with  an  unquestionable 
mental  capacity,  to  make  such  a  final  and  solemn  disposi- 
tion of  all  the  property  which  he  possesses  and  is  about  to 
leave  behind  him  when  he  departs,  from  this  world.  It 
was  observed  by  Sir  John  Nicholl,  in  a  recent  case,  that  it 
is  a  great,  but  not  an  uncommon  error,  to  suppose  that  be- 
cause a  person  can  understand  a  question  put  to  him,  and 
can  give  a  rational  answer  to  it,  he  is  of  perfect,  sound 
mind,  and  is  capable  of  making  a  will  for  any  purpose 
whatever,  when  the  rule  of  law,  and  also  the  rule  of  com- 
mon sense,  is  far  otherwise;  the  competency  of  mind  must 
be  judged  of  by  the  nature  of  the  act  to  be  done  and  from 
a  consideration  of  all  the  circtmistances  of  the  case.  In 
Combe's  Case,  it  was  agreed  by  the  Judges  that  the  sane 
memory  for  the  making  of  a  will,  is  not  at  all  times  when 
the  party  can  answer  to  any  thing  with  sense,  but  he 
ought  to  have  judgment  to  discern  and  to  be  of  perfect 
memory,  otherwise  the  will  is  void.  Again,  according  to 
Lord  Coke,  it  is  not  sufficient  that  the  testator  has  a  mem- 
ory when  he  makes  a  will,  to  answer  familiar  and  usual 
questions,  but  he  ought  to  have  a  disposing  memory,  so 
that  he  is  able  to  make  a  disposition  of  his  lands  with  un- 
derstanding and  reason ;  and  that  is  such  a  memory  as  the 
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law  calls  sane  and  perfect.  And  it  was  not  necessary  to  go 
so  far  as  to  make  a  man  absolutely  insane,  so  as  to  be  an 
object  for  a  commission  of  lunacy,  in  order  to  determine 
the  question  whether  the  testator  was  of  sound  and  dispos- 
ing memory  and  understanding;  a  man  perhaps,  might  not 
be  insane,  and  yet  not  equal  to  the  important  act  of  dis- 
posing of  his  property  by  will.  Shelf,  on  Lun.  2  Law  Libr. 
174.  That  a  testator  is  capable  of  answering  ordinary  and 
familiar  questions,  is  not  sufhcient  proof  of  disposing  mind 
and  memory,  because  to  constitute  such,  it  is  necessary 
there  be  an  understanding  judgment  fit  to  direct  an  estate. 
1  Swin.  118  in  note.  That  in  the  examination  of  wills  the 
soundness  or  unsoundness  of  mind  and  memory  on  the 
part  of  the  testator,  was  always  a  question  of  fact  to  be 
decided  by  the  jury,  and  to  be  decided  by  them  upon  the 
whole  evidefice,  according  to  the  plain  principles  of  com- 
mon sense,  unembarrassed  by  technical  language,  or  unin- 
telligible rules.  The  terms  sound  and  disposing  mind  and 
memory,  stood  opposed  not  only  to  idiocy  and  lunacy,  but 
to  all  derangement  of  mind  occasioned  by  melancholy, 
grief,  sorrow,  misfortune,  sickness  or  disease.  It  was 
true,  however,  that  every  discomposure  of  the  mind  by 
these  causes,  would  not  render  a  person  incapable  of  mak- 
ing a  will,  but  it  must  be  such  a  discomposure  or  derange- 
ment as  deprives  him  of  the  rational  faculties  common 
to  men.  The  term  sound  in  this  connection,  signifies 
whole,  unbroken,  unimpaired,  unshattered  by  disease  or 
otherwise.  A  sound  and  disposing  mind  and  memory 
means  a  mind  and  memory  which  have  the  capacity 
of  recollecting,  discerning  and  feeling  the  relations, 
connections  and  obligations  of  family  and  blood.  Den  v. 
Johnson,  2  South.  Rep.  455,  458.  A  person  to  be  capable  of 
making  a  will  must  be  of  a  sound  disposing  mind  and  mem- 
ory, so  as  to  be  capable  of  a  testamentary  disposition  of  his 
propertv  with  sense  and  judgment,  in  reference  to  the  sit- 
uation and  amount  of  such  property  and  to  the  relative 
claims  of  the  different  persons  who  are,  or  might  be  the 
objects  of  his  bounty;   and  where  the  derangement,  or  loss, 


JAMISON  ET  AL.  V.  JAMISON'S  WILL.  117 

or  unsoundness  of  the  powers  of  the  mind  some  time  pre- 
vious to  the  making  of  the  will  from  disease  is  estabHshed, 
the  weight  or  burthen  of  proof  is  thrown  upon  the  party 
who  seeks  to  maintain  the  will,  to  show  that  such  incapac- 
ity had  ceased  at  the  time  of  making  it,  and  when  the  will 
itself  is  imreasonable  on  its  face,  when  taken  in  connec- 
tion with  the  amount  of  the  testator's  property  and  the  sit- 
uation of  his  relations,  it  is  always  proper  evidence  to  be 
taken  into  consideration  in  jtidging  of  the  state  of  the  tes- 
tator's mind.  Clark  et  al.  v.  Fisher,  1  Paige's  Rep.  171. 
As  to  an  insane  or  an  unsound  mind  from  any  cause  what- 
ever, he  would  go  further  and  say  that  where  the  will  on 
its  face  is  unreasonable  and  unnatural  in  its  provisions  and 
contrary  to  the  natural  instincts  and  affections  of  the  testa- 
tor and  to  all  his  past  life  and  conduct  before  his  mind  be- 
came so  affected,  as  where  he  has  conceived  without  any 
actual  or  adequate  cause  for  it,  such  an  irrational  indiffer- 
ence in  regard  to  or  a  morbid  antipathy  against  his  daugh- 
ters, or  any  other  sex,  or  class  of  his  children,  as  to  disin- 
herit such  children,  or  to  cut  them  off  with  a  small  and 
insufficient  portion,  out  of  an  estate  amph'  sufficient  to 
provide  them  all  with  a  liberal  and  handsome  maintenance, 
such  an  extraordinary  antipathy,  prejudice,  or  indift'crence, 
and  such  an  extraordinary  and  unnatural  disposition  of  his 
property  in  the  last  will  and  testament  of  an  aged,  infirm 
diseased  and  afflicted  father,  would  of  itself  exhibit  clear 
and  conclusive  evidence  that  his  mind  on  that  subject  at 
least,  was  unsound,  and  that  he  must  have  been  at  the  time 
the  victim  of  an  insane  delusion  with  regard  to  them, 
which  would  be  sufficient  unquestionably,  to  invalidate  any 
will  made  under  the  dominion  and  influence  of  it;  and  it 
was  so  considered  and  decided  in  the  case  of  Dew  v.  Clark, 
2  Eng.  Eccles.  Rep.  436. 

Cordon,   followed,   but   confined   his   remarks   exclusively 
to  the  facts  in  the  case  and  the  evidence  before  the  jury. 

T.  F.  Bayard,  replied  both  upon  the  law  and  the  facts 
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of  the  case,  and  in  regard  to  the  decision  in  the  case  of 
Den  V.  Johnson,  2  South.  Rep.  455,  cited  what  was  said  of  it 
in  Sloan  v.  Maxwell  et  al.  2  Green's  Ch.  Rep.  568,  569,  570. 

The  Court,  Gilpin,  C.  J .,  charged  the  jury.  Thomas  Jami- 
son, a  citizen  of  this  County,  aged  fifty-six  years  or  there- 
about, appHed  in  the  Spring  of  the  year  1864  to  Charles  B. 
Lore,  Esq.,  a  member  of  the  bar  of  this  State  to  prepare  a 
will  for  him. 

On  the  26th  of  May  of  that  year,  Mr.  Lore  proceeded 
to  the  residence  of  Mr.  Jamsion  in  St.  Georges  Hundred, 
in  order  to  take  his  instructions  in  regard  to  the  disposi- 
tion which  he  proposed  to  make  of  his  estate,  and  having 
heard  from  him  these  instructions,  and  taken  them  down 
in  pencil,  he  returnd  to  his  home  in  the  city  of  Wilming- 
ton, drew  out  the  will  in  form,  and  transmitted  it  to  the 
testator  by  mail  on  the  30th  of  the  same  month. 

On  the  third  of  June,  1864,  Mr.  Lore  again  proceeded  to 
the  residence  of  the  testator  and  having  then  and  there 
read  over  the  will  to  him,  in  the  presence  of  Eli  Biddle  and 
explained  its  provisions,  the  testator  then  executed  the 
will  in  the  presence  of  Messsr.  Lore  and  Biddle,  and  they 
subscribed  their  names  thereto  in  his  presence,  as  attest- 
ing witnesses.  The  will  so  executed  was  then  placed  in 
an  envelope  by  the  testator  and  handed  to  Eli  Biddle  for 
safe  keeping.  The  testator  died  on  the  8th  of  Dec.  1864. 
After  his  death,  Mr.  Biddle  delivered  the  will  to  Mr.  Cra- 
ven the  executor,  and  they  went  to  the  late  residence  of 
the  testator,  and  read  the  will  in  the  presence  of  his  three 
daughters. 

The  will  was  afterward  destroyed.  The  executor  then 
took  proceeding  before  the  Register,  to  have  the  will  es- 
tablished by  proof  of  its  execution,  and  of  its  contents; 
and  for  the  latter  purpose,  he  gave  in  evidence  a  copy  of 
the  original,  which,  after  mature  consideration,  the  Regis- 
ter adjudged  to  be  a  true  copy  of  the  will  that  had  been  de- 
stroyed. But  the  probate  of  the  will  being  resisted  on  the 
ground  of  the  mental  incapacity  of  the  testator  to  make  a 
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valid  will,  the  Register,  as  he  had  a  right  to,  has  seen  fit 
to  send  to  this  court  the  issue,  you  are  now  trying.  The 
meaning  of  that  issue  is  this, — ^Whether,  the  paper  writing 
purporting  to  be  the  last  will  and  testament  of  Thomas  Jam- 
ison, deceased,  a  true  copy  of  which  is  before  you,  is,  or  is 
not,  his  last  will  and  testament.  That  issue  brings  up  the 
question  of  his  capacity  to  make  a  will.  The  statute  law  of 
this  state  declares  that  any  person  of  the  age  of  twenty-one 
}'cars,  or  uijward,  of  sound  and  disposing  mind  and  memory, 
married  women  excepted,  may  make  a  will. 

What  is  the  meaning  of  the  terms  cinployed  in  our  law, 
"a  sound  disposing  mind  and  memory?" — and  how  is  the 
question  to  be  decided  ? 

This  question,  it  seems  to  me  can  not  be  properly  deter- 
mined h\  any  metaphysical  theory  that  we  know  of,  for 
these  are  mainh'  mere  theoretical  speculations,  and  are  very 
difficult  of  comprehension  by  the. comnion  mind,  uneducat- 
ed as  it  is  in  the  subtleties  and  niceties  of  what  is  called 
moral  philosophy.  Nor  can  it  be  settled  by  conjecture,  or 
the  mere  opinions  of  the  witnesses. 

On  the  contrary,  the  question  is  to  be  decided  solely,  and 
only,  by  the  facts  which  the  testimony  in  the  case  discloses. 
You,  gentlemen,  are  S])ecial  jurors,  carefully  selected  by 
the  parties.  And  in  considering  these  facts,  you  are  im- 
peratively called  u])on,  as  men  of  common  sense,  to  exer- 
cise your  best  judgment  in  deciding  the  issue  before  you. 

Medical  witnesses,  however  well  educated  and  however 
well  acquainted  with  the  anatomy  of  the  body,  and  with 
man's  jjhysical  condition,  are,  nevertheless  unable  to  throw 
much  light  on  the  nature  of  the  mind,  or  the  mode  of  its 
operations. 

What  is  mind?  This  is  a  question  of  diflficult,  if  not 
impossible,  solution.  We  know  better  what  it  is  not,  than 
what  it  really  is  in  its  essential  nature.  It  may  be  said  to 
be,  the  intellectual  or  intelligent  power  in  man,  which  con- 
ceives, reflects,  reasons,  and  judges.  It  is  the  thinking 
principle, — and  it  would  seem  to  be,  the  great  and  essen- 
tial element  of  man's  spiritual  nature.     The  brain  is  a  pul- 
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py  mass,  with  innumerable  little  threads  running  through 
it,  called  nerv^es,  and  extending  thence,  like  electric  wires, 
to  every  part  of  the  body. 

But  let  me  say  to  you  in  passing,  that  the  brain  is  not  the 
mind, — ^nor  does  any  other  organ  or  all  the  other  organs  of 
the  body  together,   constitute  the  mind. 

Revelation  teaches,  if  it  teaches  anything,  that  the  mind 
in  itself,  apart  from  its  external  manifestations,  is  a  vital, 
living,  substantial,  and  immortal  entity,  and  that  like  life, 
it  is  the  special  endowment  or  gift  of  God. 

The  brain  and  the  other  organs  of  the  body,  together 
with  the  blood,  the  viscera,  the  nervous  fluids,  and  the  ner- 
vous fibres  are  but  the  instruments  by  and  through  which 
the  mind  operates  and  manifests  itself  to  others,  and  to  the 
external  world  around  it. 

We  often  say,  that  a  m.an  has  lost  his  mind — but  this  is 
not  strictly  so.  It  is  but  the  appearance,  and  not  the  actu- 
al reality, — the  mind  exists,  and  will  continxie  to  exist  for- 
ever. 

But  the  machinery  and  the  operations  of  the  mind,  may 
become  deranged,  so  that  the  mind  can  no  longer  manifest 
truly  its  thoughts,  its  wishes,  its  will,  or  purposes. 

You  will,  however,  gentlemen,  in  dealing  with  this  case, 
divest  your  minds  of  all  metaphysical  notions — all  mere 
theories — and  confine  your  attention  exclusively  to  the 
facts  established  by  the  testimony:  because,  for  ail  the 
purposes  of  this  life,  we  deal  with  the  mind,  and  judge  of 
its  strength  or  weakness,  its  wisdom  or  folly,  its  sanity  or 
imbecility,  its  soundness  or  unsoundness,  according  to  its 
manifestations  to  us  and  others,  in  the  affairs  and  business 
of  this  world. 

For  all  the  interests  and  purposes  of  this  transitory  life, 
the  utmost  scope  of  man's  mental  vision  is  confined  to  ex- 
ternal manifestations  lying  within  the  domain  of  nature. — 
God,  who  is  the  infinite  wisdom,  who  looks  upon  the 
heart,  and  reads  the  very  thoughts  of  men,  judges,  doubt- 
less, by  an  infinitely  perfect  and  infallible  rule.  But  man 
cannot;   for  he  has  nothing  else,  but  the  external  manifes- 
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tations  of  the  mind,  to  enlighten  him  upon  the  question  of 
its  capacity. 

It  is  therefore  to  the  words,  the  conversations,  the  appear- 
ance, the  acts  and  doings,  the  conduct  and  behavior  of  the 
man  we  are  to  look  to  ascertain  the  state  of  his  mind;  these 
alone,  are  to  us,  the  external,  visible  and  natural  signs,  or 
indications,  of  his  mental  condition.  And,  therefore,  in 
this  case,  as  in  all  other  cases  of  like  nature,  the  question 
of  capacity  must  be  determined  from  the  facts  and  circtun- 
stances  disclosed,  and  established  by  the  evidence.  In  ex- 
amining and  weighing  that  evidence,  you  will  carefully 
consider  the  character  of  the  several  witnesses,  for  veracity 
and  integrity, — their  bias,  on  the  one  side,  or  on  the  other, 
if  any, — their  intelligence  and  judgment,  and  their  respec- 
tive opportunities  and  powers  of  observation.  And  here, 
it  is  but  proper  I  should  say  to  you,  that  the  law  makes  a 
distinction  between  the  subscribing  witnesses  to  the  Will, 
and  other  witnesses.  The  subscribing  witnesses  being 
placed  by  the  law  around  the  testator,  at  the  time  of  the 
execution  of  his  will,  for  the  special  purpose,  among  oth- 
ers, of  ascertaining  and  judging  of  his  capacity,  they  are 
permitted  to  testify  as  to  the  opinion  they  formed  at  the 
time,  of  the  condition  of  his  mind, — whether  it  was  sotmd 
or  unsound.  And  if  they  are  persons  of  intelligence  and 
veracity  their  opinions  are  always  entitled  to  great  weight 
with  the  jury.  Other  witnesses  may  testify  to  his  behavior, 
his  conduct,  and  conversations,  his  appearance,  and  to  par- 
ticidar  facts,  tending  to  throw  light  on  the  state  of  his 
mind,  and  from  which  its  condition  can  be  fairly  inferred, — 
but  they  can  not  testify  to  their  opinion  merely,  of  his  ca- 
pacity, without  also  stating  the  facts  upon  which  that  opin- 
ion is  founded ;  and  if  the  facts  do  not  fully  and  clearly  war- 
rant that  opinion,  the  opinion  must  go  for  nothing,  for  it 
is  the  fact,  and  not  the  opinion,  upon  which  you  must  rely, 
in  forming  your  judgment. 

Medical  witnesses  may  also  testify  as  to  the  effect  of  dis- 
ease on  the  mind,  and  their  opinions  on  the  question  of 
mental  capacity  may  be  given  in  evidence,  and  are  in  many 
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instances,  entitled  to  consideration  and  respect.  But  the 
value  and  weight  of  such  testimony,  must  necessarily  de- 
pend upon  the  professional  character  and  standing  of  the 
witness.  If  he  be  a  person  of  more  than  ordinary  intelli- 
gence and  learning  in  his  profession,  of  undoubted  sobriety 
and  correctness  of  judgment,  and  of  great  experience,  in 
regard  to  diseases  affecting  the  mind,  his  opinions  are  just- 
ly entitled  to  the  respectful  consideration  of  the  jury.  But 
if  the  medical  witness  be  a  person  of  small  learning  and 
experience,  in  regard  to  diseases  affecting  the  mind,  or  is 
a  man  of  crude  and  visionary  notions  or  theories,  his  opin- 
ions are  entitled  to  no  weight  whatever. 

In  this  case,  it  is  very  apparent  that  there  exists  consid- 
erable conflict  between  the  views  and  opinions  expressed 
by  the  several  medical  gentlemen  who  have  been  examined; 
and  as  the  jury,  with  their  limited  and  imperfect  knowl- 
edge on  the  subject,  can  not  safely  undertake  to  decide 
between  them,  or  to  reconcile  this  conflict,  their  opinions 
are  entitled  to  but  little,  if  any  weight.  I  now  recur  to  the 
question — What  is  meant  by  "sound  and  disposing  mind 
and  memory?" 

And  here,  I  may  remark,  generally,  that  there  are  evi- 
dently many  varying  grades  of  mental  capacity — ranging 
from  weak  to  strong — from  the  lowest  to  the  highest  degree 
of  intelligence. 

Intellectual  feebleness  alone,  or  mere  weakness  of  the 
understanding,  whether  this  condition  of  the  mind  be  na- 
tural, or  the  result  of  an  injury,  or  of  disease,  does  not  dis- 
qualify a  person  from  making  a  valid  will. 

A  partial  failure  of  mind  or  memory,  that  is  to  say,  even 
a  failure  of  mind  or  memory,  to  a  considerable  extent, 
whether  it  arise  from  an  attack  of  apolexy  or  a  paralysis, 
or  from  any  other  cause,  is  not,  in  itself,  sufficient  ground 
for  setting  aside  a  will,  if  there  still  remains  sufficient  mind 
and  memory  to  enable  the  testator  to  comprehend  and  un- 
derstand what  he  is  about,  or  what  he  is  doing.  If  he  is 
able  to  understand  that  he  is  disposing  of  his  estate  by  his 
will,  and  to  whom  he  is  disposing  of  it,  however  weak  his 
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intellect  may  be,  he  is  able  and  competent  to  make  a  valid 
will.  And  hence,  the  courts  never  undertake  to  measure 
the  size,  the  degree,  or  the  extent,  of  a  man's  understand- 
ing or  capacity;  nor  do  they  ever  inquire  into  the  wisdom 
or  the  folly,  of  the  dispositions  which  he  may  have  made 
of  his  estate. 

The  question  is  not  so  much  as  to  the  degree  of  mind  or 
memory  possssed  by  the  testator,  as  this:  Had  he  suffi- 
cient mind  and  memory?  Had  he  a  disposing  mind  and 
memory!'  Was  he  capable  of  recollecting  what  property 
he  was  disposing  of,  and  to  whom  he  was  disposing  of  it? 
In  a  word,  were  his  mind  and  memory  sufficiently  sound 
to  enable  him  to  know%  and  understand,  the  business  in 
which  he  was  engaged,  at  the  time  when  he  executed  his 
will  ? 

In  the  case  of  Chandler  et  al.  v.  Ferris,  decided  by  this 
court  in  the  year  1834,  Chief  Justice,  Thomas  Clayton, 
after  stating  the  case  and  reviewing  the  evidence,  instructed 
the  jury,  "that  if  they  were  of  opinion  from  the  evidence 
that  the  testator  was  capable  of  exercising  thought,  and 
judgment,  and  reflection — if  he  knew  what  he  was  about, 
and  had  memory  and  judgment — his  will  could  not  be  in- 
validated."    1  Harr.  464. 

In  the  case  of  Masten  v.  Anderson  ci  al.,  decided  in  1S36, 
Chief  Justice,  Thomas  Clayton,  charged  the  jury,  that  if 
the  testator  understood  that  he  was  making  a  will,  and  had 
mind  enough  to  comprehend  what  was  implied  in  that  act, 
it  was  sufficient,  and  the  will  should  stand.     2  Harr.  381. 

In  the  case  of  Sutton  v.  Sutton  ct  al.,  decided  in  this  court 
in  the  year  1854,  Chief  Justice,  Harrington,  charged  the 
jury,  that  testable  capacity  on  the  part  of  the  testator,  Sut- 
ton, "amounted  to  nothing  more  than  a  knowledge  of  what 
he  was  about,  and  how  he  was  disposing  of  his  property, 
and  the  purpose  so  to  do  it."     5  Harr.  461. 

In  considering  and  determining  the  question  of  capacity, 
the  time  when  the  will  was  executed,  is  the  material  point 
to  which  the  jury  must  look,  to  ascertain  the  state  and  con- 
dition of  the  testator's  mind.     For,  although  he  may  have 
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been  incapable  at  any  time  before,  or  after  that  period,  yet. 
if  he  had  sufficient  capacity  at  the  time  when  the  will  was 
executed,  his  prior  or  subsequent  incapacity,  amounts  to 
nothing  and  the  will  must  stand. 

The  question,  therefore,  gentlemen,  which  you  are  now 
called  upon  to  decide,  lies  within  a  very  narrow  compass.  It 
is  simply  this:  Whether  the  testator,  Thomas  Jamison,  on 
the  third  day  of  June,  A.  D.  1864,  at  the  time  when  the 
will,  now  in  issue  before  you,  was  executed  by  him,  had 
sufficient  mental  capacity,  that  is,  mind  and  memory,  to 
make  a  valid  will ' 

The  presumption  of  law  is  in  favor  of  his  capacity;  the 
burden  of  showing  want  of  capacity  rests  on  those  who 
oppose  the  will;  and  it  is  incumbent  on  them  to  show  such 
incapacity,  by  satisfactory  proof. 

If,  therefore,  you  should  be  satisfied  from  the  evidence, 
that  the  mind  and  memory  of  the  testator,  at  the  time  when 
he  executed  his  will  of  the  third  of  June,  1864,  were  not 
sufficiently  sound  to  enable  him  to  know,  and  understand, 
what  he  was  about,  or  what  he  was  doing,  your  verdict 
should  be  against  the  will. 

But  if,  on  the  contrary,  you  should  be  satisfied  from  the 
evidence,  that  the  mind  and  memory  of  the  testator,  at  the 
time  when  he  executed  his  will  of  the  third  of  June,  1864, 
were  sufficiently  sound  to  enable  him  to  exercise  thought, 
reflection  and  judgment,  and  to  know  and  vmderstand 
what  he  was  about,  or  what  he  was  doing,  then  his  will 
ought  to  stand,  and  your  verdict  should  be  in  favor  of  its 
validity. 

After  a  day  and  night's  deliberation,  the  jury  being 
unable  to  agree  upon  a  verdict,  were  discharged  by  the 
court. 


Jacob  Deakyne  v.  Geopge  W.  Buchanan. 

In  an  action  of  assumpsit  by  a  surety  in  an  executor's  bond  to  recover 
contribution  from  his  co-surety  in  the  bond,  to  the  amount  of  one-half  of 
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a  judgment  obtained  by  default  in  an  action  against  him  severally  on 
the  bond  by  a  judgment  creditor  of  the  testator,  he  will  be  entitled  to 
recover  such  contribution,  notwithstanding  he  failed  to  require  the 
plaintiff  to  show  in  such  action  against  him,  that  the  debt  due  the  latter 
from  the  testator  should  have  been  paid  by  the  executor,  and  that  he 
had  sufficient  assets  applicable  to  the  payment  of  it,  and  afterward  per- 
mitted the  amount  of  such  judgment  obtained  by  default  against  him, 
to  be  ascertained  by  referees,  instead  of  by  the  verdict  of  a  jury  at  the 
bar  of  the  court. 

This  was  an  action  of  assumpsit  by  Jacob  Deakyne 
against  George  W.  Buchanan,  who  were  the  sureties  of 
Enoch  J.  Fleming,  in  his  bond  as  the  executor  of  Joseph 
Fleming  deceased,  for  contribution  as  his  co-surety  in  the 
bond.  Joseph  Fleming  at  the  time  of  his  death  was  in- 
debted to  Doct.  Fitzler  on  a  judgment  bond  for  $602.00 
on  which  judgment  was  entered  against  him  in  this  court 
soon  after  his  death,  and  his  executor  having  failed  to  pay 
it,  Fitzler  instituted  an  action  on  the  executor's  bond 
against  Deakyne  severally  for  the  amount  of  his  judgment, 
in  which  the  latter  allowed  judgment  to  go  by  default 
against  him,  and  which,  by  consent  of  parties,  was  referred 
to  referees  to  ascertain  the  amount  of  it,  and  which  they 
afterw^ard  reported  to  be  $5^1.70.  On  the  13th  of  Novem- 
ber 1861,  Deakyne  paid  the  amount  of  it  to  Fitzler,  and 
on  the  10th  of  May  1864,  this  action  for  contribution  was 
instituted  by  him  against  Buchanan,  his  co-surety  in  the 
executor's  bond.  Tried  before  Wootten  and  Houston  Jus- 
tices, Gilpin  C.  J.  absent  on  account  of  illness. 

G.  B.  Rodney,  for  the  defendant,  after  the  plaintiff  had 
closed  with  the  production  of  the  record  evidence  in  the 
case,  contended  that  it  should  have  been  shown  by  the 
plaintiff  that  the  original  debt,  or  judgment  of  Fitzler 
against  Joseph  Fleming  deceased,  should  have  been  paid 
by  Enoch  J.  Fleming,  his  executor,  and  that  he  had,  as 
such  executor,  sufficient  assets  in  his  hands  which  were  ap- 
plicable to  the  payment  of  it.  That,  however,  had  not 
been  shown,  and  it  would  therefore  appear  to  have  been  a 
voluntary  payment  purely  by  Deakyne,  the  surety,  and  for 
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which  he  could  have  no  remedy  or  redress  in  an  action  at 
law  against  his  co-surety  for  contribution.  But  it  further 
aflfirmatively  appeared  by  the  evidence  which  he  had  pro- 
duced, that  in  the  action  by  Fitzler  against  Deakyne  sev- 
erally, the  co-surety,  and  the  plaintiff  in  the  present  action, 
he  had  suffered  judgment  to  go  against  him  by  default, 
without  controversy,  defence,  or  inquiry,  and  by  consent 
had  permitted  the  matter  to  be  referred  out  of  court  to 
referees  to  ascertain  the  amount  of  it,  instead  of  requiring, 
as  he  should  have  done  in  such  a  case,  if  he  intended  to 
hold  the  defendant,  his  co-surety,  liable  to  him  for  one-half 
of  it,  that  it  should  be  ascertained  on  a  writ  in  the  nature 
of  a  writ  of  inquiry  by  a  jury  at  the  bar  of  the  court,  at 
least.  It  was,  therefore,  he  would  repeat,  a  purely  volun- 
tary payment  on  his  part  of  the  original  debt  due  to  Fitz- 
ler from  Joseph  Fleming  deceased,  and  for  which  no  action 
would  lie  under  the  facts  proved,  against  his  co-surety 
for  contribution.  It  was  also  barred  by  the  plea  of  the 
statute  of  limitations. 

T.  F.  Bayard,  for  the  plaintiff.  The  judgment  recovered 
by  Fitzler  against  Deakyne  the  plaintiff,  although  by  de- 
fault, was  not  only  final  and  conclusive  as  to  the  liability 
of  the  executor  and  the  estate  of  Joseph  Fleming  to  the 
former  for  the  amount  of  his  judgment  against  the  latter, 
but  it  was  also  final  and  conclusive  as  to  the  liability  of 
Deakyne,  the  plaintiff  in  this  action,  as  one  of  the  sureties 
of  the  executor  of  Joseph  Fleming,  to  Fitzler  for  the 
amount  of  the  judgment  so  recovered  by  the  latter  against 
him  as  such  surety,  and  neither  of  the  judgments  there- 
fore, nor  the  liabilities  of  the  parties  under  them  as  just 
stated,  could  be  controverted,  or  called  in  question  in  this, 
or  any  other  collateral  proceeding  or  action  growing  out 
of  the  transaction.  It  was  not  a  case  of  guaranty  as  be- 
tween the  plaintiff  and  defendant  in  this  suit,  nor  was  it 
any  thing  approaching  it.  They  together  with  Enoch  J. 
Fleming,  were  all  principals  alike  and  jointh'  and  several- 
ly liable  as  such,  on  the  executor's  bond  of  the  latter,  and 
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on  which  the  action  had  been  instituted  and  the  judgment 
recovered  solely  against  Deakyne  by  the  plaintiff,  Fitzler; 
and  in  this  court,  or  in  any  other  court  of  law,  they  could 
not  be  recognized  or  considered  in  any  other  light  or  char- 
acter, than  as  principals  alike.  As  he  had  before  said,  it 
was  not  a  case  of  guaranty  or  indemnity,  and  therefore 
there  was  nothing  in  the  legal  relations,  liabilities,  or  re- 
sponsibilities subsisting  between  the  parties  to  this  action, 
or  the  parties  to  the  executor's  bond  on  the  estate  of  Joseph 
Fleming,  which  required  of  the  plaintiff  in  this  action,  as 
the  defendant  in  the  action  of  Fitzler  upon  it  against  him, 
for  the  relief,  or  protection,  or  benefit,  or  exemption  of  his 
co-surety  in  it,  to  defend  or  resist  that  action,  when  he  well 
knew  that  as  such  surety,  he  had  no  defence  whatever 
against  it.  If  any  proof,  show,  or  even  suggestion  had 
been  made  on  the  other  side,  that  there  was  any  legal  de- 
fence which  might  have  been  made  by  him  against  the  ac- 
tion, it  might  possibly  have  changed  the  aspect  of  the  case, 
and  imposed  such  an  obligation  and  duty  upon  the  defend- 
ant. But  no  such  proof,  or  suggestion  even,  had  been 
made;  and  since  there  had  been  no  such  proof  offered  or 
allegation  made  on  the  other  side,  the  inference  that  he 
had  no  defence  whatever  to  it  was  irresistible  and  conclu- 
sive, otherwise  he  would  have  made  it,  because  he  has  one- 
half  of  the  judgment  to  pay  at  all  events  out  of  his  own 
pocket.  As  to  the  plea  of  the  statute  of  limitations,  the 
amount  of  the  judgment  against  the  plantiff  at  the  suit 
of  Fitzler,  was  paid  b}^  him  in  less  than  three  years  prior 
to  the  commencement  of  the  present  action. 

The  Court,  Wootten,  J.,  charged  the  jury,  that  the  action 
would  lie,  that  the  defence  was  not  available,  and  upon  the 
facts  proved  the  plaintiff  was  entitled  to  recover. 
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NiEL  Dougherty  v.  John  Thompson. 

A  Justice  of  the  Peace  has  jurisdiction  of  a  landlord's  demand  for  rent 
not  exceeding  one  hundred  dollars,  against  a  constable  payable  out  of 
the  proceeds  of  the  sale  of  the  goods  of  his  tenant  in  the  hands  of 
the  constable  which  have  been  levied  upon  on  the  demised  premises  and 
sold  under  an  execution  at  the  suit  of  another  against  the  tenant. 

Certiorari.  The  record  showed  that  the  cause  of  ac- 
action  and  demand  of  the  plaintiff  against  the  defendant,  was 
for  $98.00  due  and  payable  to  the  former  as  landlord  out  of 
the  proceeds  of  the  sale  of  the  goods  of  a  tenant  of  his, 
then  in  the  hands  of  the  defendant  who  had  seized,  levied 
upon  and  sold  them  on  the  demised  premises  as  a  consta- 
ble of  the  county  on  an  execution  at  the  suit  of  another 
against  the  tenant.  And  the  exceptions  were  that  it  did 
not  appear  that  the  justice  had  jurisdiction  in  the  case,  and 
in  the  next  place,  that  it  did  appear  that  he  had  not  juris- 
diction in  the  case. 

Gordon,  for  the  plaintiff  in  error.  It  was  a  claim  for  one 
year's  rent  by  a  landlord  under  the  general  act  in  such  case 
made  and  provided,  against  a  constable  to  be  paid  out  of 
the  proceeds  of  the  sale  of  the  tenant's  goods  in  his  hands, 
and  which  had  been  seized  and  sold  by  him  as  a  constable 
of  the  county,  under  an  execution  in  his  hands  at  the  suit 
of  another  against  the  tenant,  on  the  demised  premises,  and 
which  he  would  admit  were  subject  under  the  statute  to 
the  demand  of  rent  made  by  the  landlord  in  the  case  un- 
der the  facts  and  circumstances  stated;  but  an  action  for 
such  a  demand  of  rent  would  not  lie  in  such  a  case  against 
a  constable  before  a  justice  of  the  peace. 

D.  M.  Bates,  for  the  defendant  in  error,  read  the  provi- 
sions of  the  statute  on  the  subject,  and  cited  Pettyjohn  v. 
Hudson,  4  Harr.  PS,  469.  Armstrong  v.  Garrow,  6  Cow.  465. 
Dygert  v.  Crane,  4  Wend.  534. 
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By  the  Court.  The  case  before  the  justice  was  in  the  na- 
ture of  an  action  of  indebitatus  assumpsit  founded  on  the  le- 
gal liability  and  the  consequent  implied  promise  and  un- 
dertaking of  the  constable  under  the  facts  and  circumstances 
of  the  case  to  pay  such  a  demand,  and  in  such  a  case  such 
an  action  will  lie  before  a  justice  of  the  peace.  In  this 
case  the  justice  of  the  peace  had  jurisdiction,  and  the 
judgment  below  must  therefore  be  affirmed. 
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Allen  V.  Lesley,  Defendant  below,  Appellant,  v.  Charles 

Shock,  Complainant  below,  Respondent, 

and 
Allen    V.    Lesley,    Complainant    below,    Appellant,    v. 

Charles   Shock,    Defendant  below.   Respondent. 

In  a  written  contract  for  the  sale  of  land  by  which  the  purchaser  assigns  to 
the  vendor  in  satisfaction  and  payment  of  the  price  agreed  upon  for  it,  a 
mortgage  and  judgment  upon  land  sold  by  him  to  another  party,  pay- 
able in  certain  equal  annual  instalments  with  interest,  and  also  executes 
and  delivers  to  the  vendor  his  own  bond  and  mortgage  on  the  land  pur- 
chased from  him  to  secure  to  him  the  first  three  instalments  with  inter- 
est payable  on  the  mortgage  and  judgment  so  assigned  to  him,  and  the 
vendor  thereupon  executes  and  delivers  to  him  a  power  of  attorney  to 
collect  the  first  three  instalments  with  interest,  as  the  same  shall  become 
payable  on  the  mortgage  and  judgment  so  assigned  to  him,  and  to  be 
paid  when  collected  to  him  as  a  credit  thereon,  the  purchaser  cannot, 
when  such  instalments  become  due,  sue  out  execution  process  under 
such  power  of  attorney  on  the  judgment,  or  mortgage  so  assigned  to 
the  vendor,  to  sell  any  part  ot  the  land  bound  by  them,  and  will  be  per- 
petually restrained  and  enjoined  from  doing  so. 

Appeals  from  the  decree  of  the  Chancellor  sitting  in  two 
cases  on  cross  bills  filed  in  Kent  County,  before  Gilpin 
C.  J.  and  Wootten,  Houston  and  Wales,  Justices. 

The  cases  came  up  for  a  hearing  together  before  the 
court  at  this  term  upon  appeals  from  the  decrees  of  the 
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Chancellor  sitting  in  the  cases  in  Kent  County  on  cross 
bills  filed  by  the  parties  upon  a  written  agreement  signed 
and  sealed  by  them  for  the  purchase  of  a  farm  by  Shock 
from  Lesley.  On  the  22d  day  of  August,  1859,  by  virtue 
of  the  agreement  executed  by  them,  Shock,  who  then  held 
a  judgment  and  mortgage  against  one  John  Fleming  on  a 
certain  farm  in  Sussex  County  which  he  had  before  sold 
and  conveyed  to  him  for  $4500.00,  payable  in  nine  annual 
instalments  of  $500  each,  with  interest,  the  first  on  or  be- 
fore March  1st,  1859,  and  the  others  on  or  before  the  same 
day  and  month  in  each  and  every  year  thereafter,  con- 
tracted to  buy  of  Lesley  a  certain  farm  in  Kent  County 
and  for  it  to  assign  him  the  judgment  and  mortgage  which 
he  held  on  the  farm  in  Sussex  against  Fleming,  and  to 
execute  and  deliver  to  Lesley  the  mortgage  of  himself  and 
wife  on  the  farm  in  Kent  County  to  be  conveyed  to  him 
by  the  latter,  for  the  sum  of  $1500,  payable  in  three  an- 
nual instalments  of  $500  each,  with  interest,  the  first  on  or 
before  March  1st,  1860,  and  the  others  on  or  before  the 
same  day  and  month  in  each  and  every  year  thereafter, 
and  also  his  judgment  bond  for  the  same  sum  payable  in 
the  same  manner,  to  secure  to  Lesley  the  first  three  in- 
stalments of  $500  each,  with  interest,  payable  on  the 
judgment  and  mortgage  of  Shock  on  the  farm  in  Sussex 
against  Fleming,  and  so  to  be  assigned  by  Shock  to  Les- 
ley; and  which  by  the  terms  of  the  agreement,  were  to  be 
the  consideration  for  the  farm  in  Kent  County,  so  to  be 
conveyed  by  Lesley  to  Shock.  The  latter  was  also  to  pay 
the  former  $200  in  cash,  on  or  before  March  1st,  1860, 
which  was  to  be  a  credit  on  the  first  instalment  of  $500 
payable  on  the  latter  mortgage  for  $1500.  In  consideration 
of  which  Lesley  was  to  convey  to  Shock  by  a  good  and 
sufficient  deed  of  bargain  and  sale  the  farm  in  Kent  County, 
and  was  also  to  execute  and  deliver  to  him  a  power  of 
attorney  to  authorize  him  to  collect  the  first  three  instal- 
ments of  $500  each,  with  interest  when  due,  on  the  mort- 
gage first  above  mentioned  to  be  assigned  by  him  to  Lesley 
on  the  farm  in  Sussex  against  Fleming,  and  when  collected, 
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after  reserving  to  his  sole  use  and  benefit,  the  amount  of 
interest  due  thereon  up  to  the  date  of  the  agreement  be- 
tween the  parties,  which  was  $405,  the  balance,  or  the 
amount  of  the  said  first  three  instalments  with  interest, 
was  to  be  paid  over  by  him  to  Lesley,  and  upon  the  receipt 
of  it  by  him,  he  was  to  satisfy  the  judgment  and  mortgage 
of  Shock  and  wife  to  him  for  the  $1500,  and  was  then  to 
hold  the  mortgage  and  judgment  against  Fleming  on  the 
farm  in  Sussex,  at  his  o\\ti  risk  as  to  the  collection  and 
payment  of  the  residue  or  balance  thereof.  On  the  3rd  of 
September  following  the  agreement  was  duly  executed  and 
performed  in  all  respects  as  stiptilated  in  it  by  the  parties 
to  it.  The  letter  or  power  of  attorney  executed  and  de- 
livered under  it  by  Lesley  to  Shock,  authorizing  him  to 
collect  the  first  three  instalments  on  the  mortgage  of  the 
latter  against  Fleming  and  assigned  to  Lesley  under  the 
agreement,  was  as  follows:  $500  principal  and  $450  in- 
terest, $45  of  said  interest  to  be  paid  to  the  said  Lesley 
with  the  aforesaid  $500  principal  on  or  before  March  1st, 
1860 — $500  principal  and  $60  interest  on  or  before  March 
1st,  1861,  and  $500  principal  and  $30  interest  on  or  before 
March  1st,  1862,  which  sums  when  collected  are  to  be  ap- 
plied to  the  payment  of  the  instalments  and  interest  on  a 
mortgage  of  the  said  Shock  and  wife  to  the  said  Lesley, 
dated  September  2d,  1859,  except  the  sum  of  $405  interest 
which  the  said  Shock  is  authorized  to  appropriate  and 
apply  to  his  own  use,  and  which  interest  had  accrued 
thereon  previous  to  the  execution  of  the  agreement  between 
the  parties. 

The  bill  of  complaint  filed  by  Shock  in  the  court  below, 
which  was  on  the  agreement,  alleged  that  according  to 
the  true  meaning  and  construction  of  it,  and  the  intention 
and  understanding  of  the  parties  when  they  executed  it,  the 
assignment  of  the  mortgage  and  accompanying  judgment 
for  $4500  which  he  held  against  Fleming  and  his  farm  in 
Sussex,  was  to  be  the  consideration  moving  from  him  to 
Lesley  for  the  farm  in  Kent  which  the  latter  was  to  convey 
to  him,  and  that  that  was  the  specific  mode  in  which  it 
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was  to  be  paid  for  according  to  the  terms  of  the  agreement 
between  them.  That  the  design  and  object  of  his  giving 
to  Lesley  at  the  same  time  his  mortgage  with  the  accom- 
panying bond  for  $1500,  on  the  farm  conveyed  by  Lesley 
to  him,  payable  in  the  mode  stipulated  in  it,  was  merely  to 
secure  to  Lesley  the  payment  of  the  first  three  instalments 
upon  the  mortgage  against  Fleming  which  he  had  thus 
assigned  to  him"  in  payment  for  and  in  consideration  of  the 
farm  which  he  had  purchased  from  him.  That  such  was 
the  sole  purpose  of  it,  was  evident  from  the  power  of  attor- 
ney given  under  the  agreement  by  Lesley  to  him  to  collect 
the  first  three  instalments  with  interest  on  the  mortgage 
against  Fleming  assigned  to  him,  which  expressly  so  stated, 
and  that  when  collected  and  paid  over  by  him  to  Lesley, 
reserving  out  of  the  stim,  the  amount  of  the  interest,  $405 
which  had  accrued  on  the  mortgage  prior  to  the  agree- 
ment, the  mortgage  thus  securing  those  instalments  was 
to  be  satisfied  by  the  latter,  and  his  only  remaining  seciirity 
was  to  be  the  mortgage  assigned  against  Fleming  for  the 
balance  of  principal  and  interest  due  upon  it.  That  Shock 
at  the  same  time  he  executed  the  mortgage  of  himself  and 
wife  to  Lesley,  also  executed  and  delivered  his  judgment 
bond  to  him  for  the  same  amount  and  payable  in  the 
same  manner  by  instalments  on  the  same  days,  on  which 
judgment  had  been  entered  at  the  svdt  of  Lesley  against 
him  in  the  Superior  Court  in  and  for  Kent  County  at  the 
April  Appearances,  1859;  and  that  the  transfer  and 
assignment  of  the  mortgage  against  Fleming  for  the 
$4500,  payable  as  before  stated,  and  the  execution  and 
delivery  of  the  mortgage  for  the  $1500,  with  the  accompa- 
nying judgment  for  the  same  amount  to  secure  the  first 
three  instalments  on  the  mortgage  against  Fleming  so 
assigned  to  him,  were  so  made  to  Lesley  by  him  with  the 
fvdl  belief  and  expectation  that  according  to  the  agreement 
and  the  true  intent  and  meaning  of  it,  he  would  be  allowed 
to  collect  the  first  three  instalments  with  the  interest 
thereon  svifRcient  to  pay  the  mortgage  and  obligation  so 
given  by  him  to  Lesley,  and  also  the  sum  of  $405  for  his 
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own  use  and  benefit,  which  was  part  of  the  said  sum  of 
S4500,  and  which  according  to  the  agreement  and  the  let- 
ter of  attorney  from  Lesley  he  was  to  have  and  receive. 
That  upon  the  delivery  of  the  deed  to  him  by  Lesley  for 
the  farm  which  he  thus  jjurchascd  from  him,  he  paid  him 
S200  according  to  the  terms  of  the  agreement  and  after- 
ward on  or  about  the  1st  of  March,  1860,  had  paid  him 
the  further  sum  of  S345  which  together  amounted  to  the 
full  payment  of  the  first  instalment  of  S500  with  the  inter- 
est on  the  whole  of  $1500  due  thereon  up  to  the  day,  month 
and  year  last  mentioned;  and  supposing  and  believing 
that  he  had  the  right  under  and  by  virtue  of  the  letter  of 
attorney  from  Lesley  to  him,  and  not  being  able  to  collect 
any  of  the  sums  of  money  due  from  Fleming,  except  the 
sum  of  $150  which  he  had  voluntarily  paid  him  and  which 
was  included  in  the  first  payment  made  by  him  to  Lesley, 
by  other  means,  he  caused  to  be  issued  on  or  about  the 
21st  day  of  January,  1861,  out  of  the  Superior  Court  in 
and  for  Sussex  Coiinty,  a  writ  of  fieri  facias  at  his  suit 
for  the  use  of  Lesley  against  Fleming  on  the  judgment  in 
his  favor  and  by  him  assigned  to  Lesley  as  before  stated, 
for  the  collection  of  the  first  and  second  instalments  with 
the  interest  then  due  and  payable  thereon,  with  the  inten- 
tion and  for  the  purpose  of  applying  the  proceeds  to  arise 
therefrom  in  payments  to  Lesley  as  stipulated  and  speci- 
fied in  the  agreement;  but  as  the  sheriff  of  the  county  in 
whose  hands  it  had  been  placed,  could  find  no  personal 
property  of  Fleming  on  which  to  levy  it,  he  was  by  his 
order  proceeding  to  sell  his  real  estate  then  advertized  for 
sale  under  a  writ  of  venditioni  exponas  placed  in  his  hands 
for  that  purpose,  when  he  (Shock)  was  told  by  Lesley 
that  he  would  have  nothing  to  do  with  the  sale,  and  unless 
the  former  stopped  it,  he  would;  and  thereupon  finding 
that  he  had  no  legal  right  to  proceed  in  the  matter,  he 
ordered  and  directed  the  sherift'  to  stop  further  proceed- 
ings thereon.  And  that  the  real  estate  of  Fleming  which 
was  bound  by  the  mortgage  thus  assigned  to  Lesley,  was 
and  still  is  more  than  sufficient  to  pay  the  amount  of  it. 
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And    furthemiore    that    Lesley,    although    repeatedly    and 
urgently  requested  by  him  so  to  do,  had  not  and  would 
not  proceed  to  collect  on  the  mortgage  or  judgment  against 
Fleming  the   balance   of  the   first   three   instalments   with 
interest,  to  secure  which  his  bond  and  mortgage  had  been 
given  him,    although  the  property  of  Fleming  was  amply 
sufficient  to  pay  the  same;    and  would  not  permit  him  to 
do  it  pursuant  to  the  agreement  and  the  true  intent  and 
meaning  of  the  letter  of  attorney  from  Lesley  to  him,  even 
to  the  amount  of  the  $405,  which  \\^as  due  to  him  thereon 
in   his   own   right   exclusively.      That   instead   of    Lesley's 
first  exhausting  his  remedy  against  the  real  estate  of  Flem- 
ing, and  then  in  case  the  same  was  not  sufficient  to  pay 
the  amount  which  he  had  bound  himself  to  secure  to  him, 
and  then  calling  on  him  to  make  good  the  deficiency,  he 
positively    and    peremptorily    refuses    to    adopt    any    legal 
means  or  measure  whatever  to   collect   the  same   or  any 
part  thereof,  or  to  permit  him  to  do  it;    but  on  the  con- 
trary had  caused  to  be  issued  out  of  the  Superior  Court  in 
and  for  Kent  County,  a  writ  of  fieri  facias.  No.  172  to  Oc- 
tober Term,  1861,  for  the  collection  from  him  of  the  second 
instalment  with  interest  on  the  judgment  entered  in  that 
court  in  favor  of  Lesley  against  him;    and  which  judgment 
as  well  as  the  mortgage  for  the  same  sum,  were  given  him 
merely  as  an  indemnity  to  secure  the  payment  of  the  first 
three  instalments  with  interest  on  the  mortgage  and  judg- 
ment   assigned   to   him   against    Fleming,    and   which   had 
been  levied  by  the  sheriff  of  that  county  upon  his  personal 
property,  and  who  was  about  to  proceed  to  sell  the  same, 
when  he  filed  his  affidavit  in  that  honorable  court,  stating 
all  the  facts  herein  set  forth,   on  which  he  prayed  an  in- 
junction  to   restrain   Lesley   and  the   sheriff  from   further 
proceedings   under   the   writ,    which   was   granted   August 
20th,  1861,  but  was  afterward  dissolved  in  consequence  of 
the  failure  of  the  complainant  to  file  his  bill  of  complaint 
in  time,  and  he  had  afterward  to  pay  on  the  writ  the  sxim 
of  $543.Q5  to  the  sheriff  and  $60  to  Lesley  in  full  of  the 
principal,  interest  and  costs  on  the  second  instalment  of  the 
judgment  of  Lesley  against  him. 
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The  prayer  was  that  Lesley  might  be  decreed  to  specifi- 
cally perform  the  agreement  and  to  account  for  all  moneys 
received  from  him,  whether  by  voluntary  payment  or  under 
execution  process,  and  also  of  all  money  received  from 
Fleming  since  the  agreement  was  executed  by  them,  and 
that  the  sum  so  received  by  him  should  be  applied  toward 
the  payment  of  his  mortgage  and  judgment  against  him 
according  to  the  agreement,  and  that  he  might  be  permit- 
ted to  proceed  under  the  letter  of  attorney  from  Lesley  to 
collect  and  receive  from  Fleming  the  sums  of  money  there- 
in specified  according  to  the  terms,  true  intent  and  mean- 
ing of  the  same  and  of  the  agreement,  and  to  reimburse 
himself  the  several  siims  of  money  paid  by  him  as  herein 
before  mentioned,  so  that  the  whole  of  the  sum  of  $1500 
with  interest  secured  by  him  to  be  paid  to  Lesley  out  of 
the  mortgaged  premises  of  Fleming,  might  be  so  paid  and 
he  saved  from  paying  Lesley  any  sum  of  money  whatever, 
unless  Fleming  should  be  unable  to  pay  the  same  and  it 
could  not  be  made  out  of  his  land,  and  then  only  the  dif- 
ference between  what  could  be  made  out  of  his  lands  and 
the  sum  of  $1500  with  interest  thereon;  and  also  that  he 
might  be  allowed  to  collect  for  his  own  use  the  stun  of  $405 
from  Fleming  on  the  mortgage  and  judgment  assigned  to 
Lesley  against  him,  according  to  the  agreement  and  the 
letter  of  attorney,  and  that  Lesley  might  be  restrained  and 
enjoined  from  revoking  the  letter  of  attorney,  and  from  in- 
terfering with  or  prohibiting  him  from  collecting  in  his 
name  the  sums  of  money  therein  mentioned  according  to 
the  tenor,  true  intent  and  meaning  thereof;  and  also  re- 
straining and  enjoining  Lesley,  his  agents  and  attorneys, 
from  proceeding  to  collect  by  execution  process  or  other- 
wise under  the  judgment  in  the  Superior  Court  in  Kent 
County  in  favor  of  Lesley  against  him,  the  sum  of  $500, 
with  interest,  the  third  and  last  instalment  on  it;  and  for 
other  and  further  relief. 

The  following  bill  of  complaint  filed  in  the  Court  of 
Chancery  in  Kent  County  by  Lesley  against  Shock  on  the 
same  agreement,  will  sufficiently  disclose  the  nature  and 
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grounds  of  the  defence  taken  by  him  to  the  preceding  bill, 
to  dispense  with  the  necessity  of  reporting  his  answer  to  it, 
or  of  referring  more  particularly  to  it  in  the  present  con- 
nection of  the  two  cases.  It  was  upon  the  same  contract 
which  it  stated  substantially  in  the  same  terms  in  all  res- 
pects, but  proceeded  upon  a  different  view  of  the  true 
meaning  and  construction  of  it,  for  an  injunction  to  res- 
train and  prohibit  Shock  from  issuing,  or  proceeding  upon 
any  process  at  law  in  any  manner  whatever  against  Flem- 
ing, or  against  the  lands  and  tenements  of  Fleming  under 
the  ji^dgment,  or  mortgage  against  him  assigned  by  Shock 
to  Lesley. 

It  accordingly  alleged  that  the  true  and  real  considera- 
tion of  the  conveyance  of  the  farm  in  Kent  County  by  Les- 
ley to  Shock,  was  the  sum  of  four  thousand  five  hundred 
dollars  and  that  was  in  truth  and  in  fact,  the  actual  price 
agreed  to  be  paid  and  accepted  for  it  by  the  respective 
parties  to  the  contract;  and  that  in  payment  thereof 
Shock  proposed  and  offered  to  assign  to  Lesley  the  said 
judgment  and  mortgage  against  Fleming  for  $4500  on 
the  farm  of  the  latter  in  Sussex  County,  but  that  Lesley 
believing  the  said  farm  of  the  latter  was  not  of  sufficient 
value  to  pay  that  amount  of  the  mortgage  debt,  refused  to 
accept  the  assignment  of  the  said  judgment  and  mort- 
gage in  payment  of  said  consideration  money,  unless  the 
same  was  further  secured  to  him;  upon  which  Shock 
consented  and  agreed  to  secure  to  him  a  part  of  the  said 
$4500.00,  to  wit,  the  simi  of  $1500  with  interest  by  bond 
and  mortgage  on  the  farm  about  to  be  conveyed  to  him  by 
Lesley;  and  that  in  accordance  with  such  understanding, 
the  mortgage  of  Shock  and  wife  with  his  accompanying 
judgment  bond  was  executed  and  delivered  to  Lesley  for 
that  amount,  payable  in  three  annual  instalments  of  $500 
each,  with  interest  on  March  1st,  1860,  March  1st,  1861  and 
March  1st,  1862,  at  the  same  times  when  the  first  three 
annual  instalments  of  the  same  amount  each  with  interest, 
were  payable  under  the  judgment  and  mortgage  against 
Fleming  for  $4500,  which  were  assigned  to  him  and  which 
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was  to  that  extent  secured  by  it.  And  that  the  true  intent 
and  meaning  of  the  said  letter  of  attorney  from  Lesley  to 
Shock  and  the  said  articles  of  agreement  was,  that  the 
said  Shock  should  have  authority  to  make  a  personal  de- 
mand upon  the  said  Fleming  for  the  said  several  sums  of 
money  mentioned  in  said  letter  of  attorney,  and  ,that  when 
the  said  Fleming  should  voluntarily  pay  the  same  to  him, 
he  the  said  Fleming  should  be  credited  with  them  on  the 
said  mortgage  assigned  to  Lesley.  But  that  neither  the 
said  bond  nor  the  said  judgment  thereon  against  Fleming 
assigned  to  Lesley,  was  even  so  much  as  mentioned  or 
named  in  the  said  letter  of  attorney  to  Shock  from  Lesley, 
and  that  the  said  mortgage  against  Fleming  was  alone 
named  and  mentioned  therein,  and  that  was  only  for  the 
purposes  above  stated;  and  he  therefore  insisted  that  he 
did  not  authorize  by  said  letter  of  attorney,  and  never  had 
in  any  other  manner,  authorized  or  empowered  Shock  to 
assume  the  management,  or  control  of  cither  the  said 
judgment,  or  mortgage  against  Fleming,  or  to  issue  any 
writ  or  process  thereon  whatever  against  him;  but  on  the 
contrary  thereof,  he  insisted  that  he  was  the  only  true 
and  legal  owner  and  holder  of  the  said  judgment  and 
mortgage  against  the  said  Fleming,  and  that  the  said  Shock 
had  no  right  without  his  consent  and  against  his  will  to 
issue  any  process  whatever  thereon,  nor  was  he  entitled  to 
any  part  of  the  proceeds  of  a  sale  of  the  mortgaged  prem- 
ises of  Fleming,  until  he  (Lesley)  had  been  first  paid  the 
full  sum  of  $4500,  with  interest  thereon  from  the  22nd  day 
of  August  1859,  the  date  of  the  said  agreement. 

The  bill  further  stated  that  Shock,  well  knowing  that  he 
lad  no  right  or  authority  so  to  do,  had  on  or  about  the 
!2nd  day  of  January  1861,  without  the  consent  or  knowl- 
edge of  Lesley,  caused  a  writ  oi  fieri  facias  to  be  issued  out 
of  the  Superior  Court  for  Sussex  County  on  the  judgment 
against  Fleming,  and  to  be  levied  on  the  mortgaged  prem- 
ises belonging  to  him,  and  afterward  a  writ  of  venditioni 
exponas  for  the  sale  of  them,  of  which  he  (Lesley)  was 
wholly  ignorant  until  a  few  days  before  the  time  fixed  for 
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the  sale,  when  he  at  once  forbade  it  and  further  proceed- 
ings thereon  were  stopped  by  Shock.  And  that  pursuant 
to  a  bill  of  complaint  filed  in  that  court  in  the  month  of 
March  last  by  Shock  against  him,  he  caused  a  writ  of  in- 
junction to  be  issued  out  of  it,  whereby  he  was  restrained 
among  other  things  from  revoking  the  said  letter  of  attor- 
ney from  him  to  Shock,  or  in  any  wise  interfering  with  or 
preventing  him  from  proceeding  on  the  judgment  and 
mortgage  against  Fleming,  but  to  which  bill  of  complaint 
and  the  several  matters  complained  of  in  it,  he  had  made 
full  and  true  answer  under  oath,  as  would  appear  by  the 
same  therein  filed  in  the  month  of  April  last,  and  there- 
upon the  injunction  was  dissolved.  Nevertheless  that 
Shock,  well  knowing,  as  he  had  admitted  in  that  bill,  that 
he  had  no  legal  right  to  proceed  on  the  said  judgment  and 
mortgage  against  Fleming,  but  intending  to  deceive  and 
defraud  him  (Lesley)  as  he  verily  believed,  after  the  issu- 
ing of  the  said  injunction  against  him,  had  on  or  about  the 
22nd  day  of  March  last,  caused  to  be  issued  out  of  the 
Superior  Court  for  Sussex  County  an  alias  venditioni  exponas 
upon  the  said  judgment  against  Fleming,  returnable  to 
April  Term,  1862,  to  sell  the  said  mortgaged  premises  of 
Fleming,  and  the  da)^  fixed  for  the  sale  of  the  same  there- 
on was  the  12th  day  of  April,  1862.  That  he  was  wholly 
ignorant  that  any  such  writ  had  been,  or  was  intended  to 
be  issued,  until  a  few  days  before  the  time  fixed  for  the 
sale  thereon.  That  a  sale  on  said  judgment  would  destroy 
the  lien  of  the  mortgage  assigned  to  him  against  Fleming 
upon  the  lands  sold  under  it,  except  as  to  the  contingent 
interest  and  inchoate  right  of  dower  of  the  wife  of"  Fleming 
therein,  and  that  the  proceeds  thereof  would  be  applicable 
not  only  to  judgments  recovered  against  Fleming  prior  to, 
but  also  subsequent  to  the  recording  of  the  said  mortgage 
against  him,  and  therefore  he  believed  for  the  manifest 
reason  stated,  that  the  premises  would  sell  for  much  less 
money  under  the  judgment  than  under  the  mortgage,  and 
that  the  proceeds  of  such  a  sale,  would  not  be  sufficient  to 
pay  the  balance  due  him  on  the  said  judgment  and  mort- 
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gage.  And  that  Shock  had  also  sued  out  of  the  Superior 
Court  for  Sussex  County,  a  writ  of  scire  facias  returnable 
to  April  Term,  1862,  on  the  said  mortgage  against  Flem- 
ing and  wife,  to  obtain  a  judgment  of  condemnation  and 
sale  of  the  premises  thereon.  That  Fleming  had  paid  him 
no  part  of  the  principal  or  interest  of  the  said  mortgage 
so  assigned  to  him,  except  the  sum  of  $96  about  the  1st 
of  March,  1860,  which  he  had  allowed  at  the  last  April 
Term  of  that  Court,  as  a  credit  on  the  bond  and  mort- 
gage of  Shock  to  him,  and  that  the  latter  had  paid  him 
the  balance  of  the  principal  and  interest  of  his  mortgage, 
and  the  balance  of  the  third  and  last  instalment  of  it  since 
the  issuing  of  the  injunction  in  the  present  case,  and 
that  he  then  held  the  judgment  and  mortgage  against 
Fleming  without  the  right  of  recourse  to  Shock,  and 
that  he  was  entitled  to  recover  thereon  for  his  own  use 
the  sum  of  three  thousand  dollars,  that  being  the  amount 
of  the  remaining  six  annual  instalments  payable  upon 
them,  with  interest  thereon  from  the  date  of  the  agree- 
ment, and  that  Shock  wo\ild  be  entitled  to  receive  out 
of  the  balance  of  the  proceeds  of  a  sale  of  the  premises 
under  that  judgment  and  mortgage,  if  any,  the  interest 
on  the  s\un  of  $4500,  up  to  the  date  of  the  agreement, 
to  wit,  the  sum  of  $405,  and  also  the  amount  paid  by 
the  latter  to  him  on  the  judgment  and  mortgage  of  the 
latter  to  him,  after  first  deducting  any  and  all  sums  of 
money  that  might  have  been  paid  to  the  latter  by  Flem- 
ing on  account  of  the  judgment  and  mortgage  against  him. 
The  bill  charged  that  it  was  the  design  and  intention 
of  Shock,  if  suffered  so  to  do,  to  effect  a  sale  of  the  lands 
of  Fleming  under  the  judgment  and  mortgage  against 
him,  and  to  apply  and  appropriate  the  whole  of  the  pro- 
ceeds thereof  to  himself;  whereas  it  was  the  true  intent 
and  meaning  of  the  agreement  and  the  letter  of  attorney 
before  referred  to,  that  Shock  should  have  no  right  or 
authority  to  sue  out  any  writ  or  process  whatever  on  the 
judgment  or  the,  mortgage  against  him,  and  that  he  was 
in  no  event  to  be  entitled  to  any  portion  of  the  proceeds 


LESLEY  V.    SHOCK  and   SHOCK  v.   LESLEY.     141 


of  a  sale  under  that  judgment  or  mortgage,  until  he 
(Lesley)  should  be  paid  in  fiill  the  balance  due  him  on 
the  same,  to  wit,  $3000,  with  interest  thereon  from  the 
22nd  day  of  August,  1859,  the  date  of  the  agreement. 
Wherefore  it  prayed  as  is  herein  before  stated. 

The  answer  to  the  bill  admitted  all  the  facts  stated  in 
it,  but  controverted  the  construction  given  to  the  agree- 
ment by  it,  and  the  conclusions  deduced  from  it,  in  con- 
formity with  the  view  presented  in  regard  to  the  meaning 
and  efiect  of  it  in  the  bill  filed  by  Shock  as  is  herein 
before  first  stated.  Both  cases  were  heard  in  the  court 
below  on  bill  and  answer  and  exhibits  filed,  without 
depositions. 

In  the  first  case,  that  of  Shock  against  Lesley  in  the 
court  below,  the  Chancellor  decreed  in  favor  of  the 
complainant  on  the  grounds  that  it  appeared  to  him  after 
recapitulating  and  considering  all  the  facts  and  circtim- 
stances  in  the  case  and  the  said  agreement  between  the 
parties  and  the  letter  or  power  of  attorney  from  Lesley  to 
Shock,  that  the  latter  as  the  assignor  of  the  said  mortgage 
and  judgment  against  Fleming  to  Lesley,  stood  as  a 
security  to  Lesley  for  the  collection  of  the  said  judgment, 
as  the  instalments  thereof  should  severally  fall  due,  and 
that  the  fair,  just  and  equitable  construction  of  said 
agreement  of  the  22nd  of  August,  1859,  and  of  the  letter 
or  power  of  attorney  of  the  25th  of  August,  1859,  and 
that  the  true  intent  and  meaning  of  the  said  agreement 
and  said  letter  or  power  of  attorney  and  of  said  Lesley  and 
said  Shock  was,  that  said  Shock  should  have  the  power 
and  authority  under  the  said  letter  or  power  of  attorney 
to  collect  the  instalments  due  and  as  they  should  fall  due 
under  said  judgment  against  said  Fleming  in  said  Supe- 
rior Court  in  Sussex  County,  to  enable  him,  the  said  Shock, 
to  meet  and  pay  the  said  instalments  due  and  to  fall  due 
to  said  Lesley  from  said  Shock,  under  said  Shock's 
judgment  to  said  Lesley;  and  that  said  Lesley  had  col- 
lected the  whole  amount  of  his  said  judgment  of  fifteen 
hundred  dollars,  as  the  real  debt,  with  the  interests  and 
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costs  thereon;  he  did  therefore  think  fit  to  order,  adjudge 
and  decree,  and  did  therefore  order,  adjudge  and  decree 
that  the  injunction  which  had  before  been  ordered  and 
issued  in  the  cause  and  which  had  afterward  been  dis- 
solved, should  be  thereby  revived  and  continued,  and 
that  the  said  Lesley  should  be  thereby  restrained  from 
revoking  the  said  letter  or  power  of  attorney  and  from 
interfering  with,  or  preventing,  or  prohibiting  the  said 
Shock  in  collecting  in  the  name  and  stead  of  said  Lesley, 
the  said  siuns  of  money  in  said  letter  or  power  of  attor- 
ney mentioned  from  the  said  Fleming,  which  were  due 
or  would  become  due  on  the  said  mortgage  in  the  said 
letter  or  warrant  of  attorney  mentioned,  according  to 
the  tenor,  true  intent  and  meaning  thereof;  and  reserv- 
ing the  power  to  make  such  other  order  or  decree  in  the 
premises  as  should  be  equitable  and  necessary  in  the 
cause,  ordered  Lesley  to  pay  the  costs  &c. 

The  decree  in  the  other  case,  that  is  to  say,  of  Lesley 
V.  Shock  in  the  Court  below  was  in  favor  of  Shock,  and 
the  bill  of  Lesley,  the  complainant,  was  dismissed. 

Spruance  for  the  applellant.  The  Chancellor,  though  he 
said  it  with  great  deference,  manifestly  erred  in  the  view 
which  he  had  taken,  as  to  the  construction  of  the  agree- 
ment, the  purpose  and  object  of  the  letter  or  power  of  at- 
torney from  Lesley  to  Shock,  and  the  true  intent  and 
meaning  of  both  of  the  parties  to  them  at  the  time  of  their 
execution.  They  were  both  in  general  terms,  nor  was 
there  a  word  to  be  found  in  either  of  them,  which  warrant- 
ed the  idea  that  in  the  authority  delegated  to  collect  simp- 
ly, the  power  to  sue  out  legal  process  and  to  resort  to  the 
last  extremity  of  the  law  to  enforce  payment,  was  included 
or  could  have  even  been  contemplated  by  either  of  the  par- 
ties at  the  time  they  were  drawn  and  executed,  and  was  con- 
ferred by  Lesley  upon  Shock,  as  the  Chancellor  had  inferred 
and  assumed  in  this  case;  for  in  neither  of  them  was  any 
such  power  even  intimated  or  implied.  The  well  settled 
rule  of  law  on  that  subject  was  that  a  power  of  attorney, 
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like  every  other  delegated  power,  was  to  be  construed 
strictly,  and  powers  not  clearly,  or  expressly  granted,  nor 
absolutely  necessary  for  the  purpose  in  view,  were  never 
implied,  and  in  all  questionable,  doubtful,  or  uncertain 
cases,  the  presumption  of  law  was  against  the  authority 
claimed  and  in  dispute.  Where,  therefore,  the  exercise  of 
a  specific  power  was  claimed,  it  must  be  shown  to  have 
been  specifically  delegated  to  be  exercised  in  the  mode  as- 
sumed or  claimed.  And  this  principle  had  been  repeated- 
ly recognized  and  ruled  in  the  courts  of  this  State. 

But  independent  of  the  rule  of  law  which  required  such 
a  construction  to  be  given  to  it,  there  could  be  no  doubt, 
as  a  matter  of  fact  and  necessary  inference,  that  neither 
Lesley  nor  Shock  understood,  or  intended  that  the  latter 
should  have  any  authority,  or  power  under  the  letter  of 
attorney,  to  sue  out  execution  on  the  judgment  against 
Fleming  and  sell  the  lands  bound  by  the  mortgage  assigned 
to  Lesley  in  order  to  enforce  in  that  way,  the  payment  of 
the  money  which  he  was  simply  to  collect  under  it,  when 
we  considered  the  fact  alleged  and  sworn  to  in  the  bill  of 
Lesley,  that  he  was  not  willing  to  take  the  mortgage  so 
assigned  to  him,  as  absolutely  good  for  the  $4500,  the 
price  he  was  to  be  paid  for  his  farm  by  Shock,  having 
grave  doubts,  to  say  the  least  of  it,  at  the  time  in  his  mind, 
as  to  the  value  of  the  farm  in  Sussex  which  was  bound  by 
it,  and  its  entire  sufficiency  to  pay  that  sum,  and  that  it 
was  manifestly  for  that  reason  alone,  that  he  required  the 
additional  security  from  Shock  to  make  it  good  for  that 
amount,  the  actual  stipulated  price  well  understood  and 
agreed  upon  between  them,  that  he  was  to  be  paid  for  the 
farm  which  he  was  about  to  sell  and  convey  to  him  under 
that  agreement  be\-ond  all  doubt  or  question  on  that  point 
in  his  own  mind.  But  with  additional  security  to  the 
amount  of  $1500,  he  would  be  satisfied  and  would  deem 
himself  entirely  safe,  and  would  be  perfectly  willing  to 
deed  and  convey  it  in  fee  to  Shock,  even  on  the  long  cred- 
it and  slow  payments  agreed  upon  in  the  bargain.  Well, 
such  having  been  his  own  conviction  and  apprehension  on 
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that  point,  and  such  being  the  mutual  understanding  and 
design  of  the  parties  in  regard  to  the  matter,  was  it  not 
proper  and  prudent  in  him,  in  view  of  the  protracted  peri- 
od through  which  he  would  have  to  wait  for  the  ultimate 
and  final  pajTuent  of  the  price  agreed  upon  for  it,  in  as 
much  as  there  was  to  be  by  virtue  of  that  arrangement,  no 
acceleration  whatever  in  the  annual  payments,  or  instal- 
ments, to  have  it  stipulated  and  agreed  upon  between  them, 
as  the  additional  security  was  to  be  a  partial  one  and  only 
for  a  portion  of  it,  and  to  that  extent  when  paid  in  lieu  of 
the  original  security  to  be  but  a  substitution  of  it,  that  it 
should  be  for  the  first  fifteen  hundred  dollars  with  interest 
which  was  to  fall  due  on  the  mortgage  to  be  assigned  to 
him  against  Fleming,  the  primary  and  original  security  for 
the  whole  price,  but  which  after  that  sum  was  paid,  was 
to  be  his  only  security  for  the  balance  of  it?  As  a  prudent 
and  judicious  man  about  to  enter  int6  such  a  contract  for 
the  sale  of  his  farm  on  such  a  long  time  and  such  small 
payments  annually,  it  would,  of  course  be  his  interest  and 
his  object  to  secure  in  such  an  arrangement,  the  payments 
first  falling  due,  because,  whilst  it  would  render  such  pay- 
ments more  certain,  it  would  increase  the  safety  and  suffi- 
ciency of  the  original  and  general  security  for  the  balance 
of  it.  And  it  was  therefore  in  accordance  with  this  design 
and  this  policy,  and  with  this  understanding  between  the 
parties  at  the  time,  that  the  bond  and  mortgage  of  Shock 
was  executed  and  delivered  to  Lesley  for  the  fifteen  hun- 
dred dollars  on  the  farm  conveyed  to  the  former  by  the  lat- 
ter, and  were  made  payable  in  three  annual  instalments  of 
five  hundred  dollars  each  with  interest,  on  the  same  days 
on  which  the  first  three  instalments  for  the  same  amounts 
on  the  bond  and  mortgage  of  Fleming  assigned  to  him, 
were  to  become  due  and  payable.  And  as  it  was  quite  as 
much  for  the  interest  and  advantage  and  future  safety  and 
security  of  Shock  in  the  purchase  of  the  farm  which  he 
was  about  to  make  with  this  incumbrance  of  his  own 
mortgage  upon  it,  to  secure  to  Lesley  fifteen  hundred 
dollars  of  the  purchase  money  he  was  to  pay  him  for  it, 
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to  have  those  first  three  instalments  promptly  and  punc- 
tually paid,  as  they  fell  due  on  the  bond  and  mortgage 
against  Fleming  assigned  to  Lesley  to  secure  the  pajTnent 
of  the  whole  purchase  money,  it  must  have  been  at  his 
own  instance  and  request  that  the  letter  of  attorney  was 
made  to  him,  to  receive  any  portions  of  those  sums  when- 
ever Fleming  was  prepared  to  pay  them,  and  when  so 
collected  by  him,  to  be  paid  to  Lesley  as  a  credit  on  those 
instalments;  and  who  evidently  intended,  and  who  was 
as  evidently  expected  by  Lesley  by  reason  of  it,  to  give 
his  own  personal  attentions  in  that  way,  but  in  that  way 
only,  to  the  collection  of  them.  But  to  force  the  mort- 
gaged premises  of  Fleming  to  a  public  sale  on  execution 
process  under  the  judgment  against  him,  subject  to  a 
mortgage  for  the  large  amount  still  due  upon  it,  and 
with  so  many  years  to  run  before  its  maturity,  would 
have  been  inevitably  attended  with  such  a  ruinous  sacra- 
fice  of  it,  and  would  have  so  endangered  the  sufficiency 
of  it  in  that  aspect  to  pay  even  the  balance  of  the  pur- 
chase money  solely  secured  by  it,  that  no  man  with  ordi- 
nary intelligence  and  judgment,  much  less  such  gentle- 
men as  were  the  parties  to  the  agreement  in  question, 
could  possibly  have  contemplated  it  at  the  time  when  the 
contract  and  arrangement  were  thus  entered  into  and 
agreed  upon  between  them. 

The  principles  and  rules  in  regard  to  the  construction 
of  contracts,  were  the  same  in  equity  and  in  law,  and 
they  were  always  to  have  such  a  construction  as  would 
best  effect  the  intention  of  the  parties,  and  where  the 
contract  was  doubtful,  or  susceptible  of  different  con- 
structions, one  of  which  would  render  it  absurd  or  inef- 
fectual, or  would  defeat  the  evident  design  of  one  of  the 
parties  to  it,  it  was  never  to  be  so  interpreted,  but  was  to 
have  a  reasonable  construction,  so  as  to  accomplish  rather 
than  defeat  the  intention  of  the  parties.  Chit,  on  Contr. 
73,  80.  Add.  on  Contr.  845.  Lands  bound  by  a  prior  judg- 
ment or  recognizance  and  sold  on  a  junior  judgment, 
are  discharged  by  it.     Redding  v.  State  1  Harr.  190.     Vick- 

10 
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ary  v.  Vickary  1  Harr.  193.  Bank  v.  Wallace,  3  Harr.  370. 
And  it  discharges  judgments  whether  due,  or  not  due. 
To  sell  the  lands  bound  by  the  judgment  of  Shock 
against  Fleming  upon  the  first  three  instalments  due 
upon  it,  would  therefore  discharge  them  from  the  lien  of 
all  the  remaining  instalments,  although  not  then  due 
upon  it.  A  mortgage  in  this  State  was  merely  a  security 
for  the  payment  of  money,  and  the  mortgagee  took  prac- 
tically under  it  no  title  to  the  premises.  Robinson  v.  Har- 
ris, 3  Harr.  383.  Deakyne  v.  Davis,  3  Harr.  354.  And 
such  being  the  case,  if  the  lands  in  question  should  be 
sold  for  the  first  three  instalments  on  that  judgment,  it 
would  have  the  effect  to  discharge  them  entirely  from 
the  lien  of  the  mortgage  for  the  same  debt,  because  such 
a  sale  on  the  judgment,  being  for  the  same  debt  as  the 
mortgage,  it  would  sell  and  dispose  of  all  the  title  and 
interest  of  Fleming  in  the  lands  and  leave  nothing  there- 
in for  the  lien  and  security  of  the  mortgage  itself  to  rest 
upon.  Except  that  a  sale  on  such  judgment  would  not 
discharge  the  lands  from  the  contingent  and  inchoate 
lien  of  Fleming's  wife's  right  of  dower  therein,  and  to 
that  extent  only  the  lien  of  the  mortgage  would  attach 
to  and  follow  it.  2  Hil.  on  Mortg.  37.  9  Serg.  &  Rawle, 
302.     7  Watts  475.     6  Whart.  210. 

Lay  ton,  for  respondent.  It  was  not  the  agreement  that 
Lesley  should  sell  to  Shock  his  farm  in  Kent  County  for 
forty-five  hundred  dollars,  but  the  agreement  between  them 
as  proved  in  writing  under  their  hands  and  seals,  simply 
was  that  Shock  was  to  assign  to  Lesley  a  judgment  and 
mortgage  which  he  then  had  and  held  for  a  debt  of  forty- 
five  hundred  dollars  against  one  John  Fleming  on  a  cer- 
tain farm  in  Sussex  County,  and  in  consideration  of  that 
promise  and  agreement  on  Shock's  part,  Lesley  agreed  on 
his  part  to  sell  and  convey  to  him,  a  certain  farm  which 
he  owned  in  Kent  County.  In  addition,  however,  to  the 
consideration  stipulated  to  be  given  by  Shock,  as  just  sta- 
ted, he  further  agreed  to  execute  and  deliver  to  Lesley  his 
own  bond  and  mortgage  on  the  farm  thus  agreed  to  be 
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conveyed  to  him  by  the  latter,  for  the  sum  of  fifteen  hun- 
dred dollars  payable  in  three  annual  instalments  of  five 
hundred  dollars  each  at  the  time  therein  stipulted  with 
interest,  to  secure  to  Lesley  the  first  three  annual  instal- 
ments for  the  same  amounts  and  payable  with  interest  at 
the  same  times  on  the  judgment  and  mortgage  to  be  as- 
signed to  him  against  Fleming;  whilst  on  the  part  of  Les- 
ley it  was  also  additionally  agreed  that  he  would  execute 
and  deliver  a  letter  or  power  of  attorney  to  Shock  author- 
izing and  empowering  him  to  collect  the  first  three  instal- 
ments with  interest  on  the  judgment  and  mortgage  to  be 
so  assigned  to  him  against  Fleming,  and  when  collected 
and  paid  to  Lesley  by  him,  that  he  would  release  to  him 
his  bond  and  mortgage  for  the  fifteen  hundred  dollars  so 
to  be  executed  and  delivered  by  Shock  to  Lesley,  and 
would  look  to  the  judgment  and  mortgage  so  to  be  assigned 
to  him  against  Fleming,  for  the  balance  of  the  forty-five 
hundred  dollars  with  interest  payable  thereon,  without  re- 
course to  Shock  for  any  portion  of  it.  Such  was  the  plain, 
simple,  written  and  sealed  contract  between  the  parties. 

He  would  now  come  to  the  consideration  of  the  princi- 
ples of  law  applicable  to  the  interpretation  and  construc- 
tion of  that  agreement.  Every  covenant  must  receive  the 
same  construction  from  every  court;  for  whatever  was  its 
true  meaning,  must  be  its  meaning  every  where.  Piatt  on 
Cov.  3  Law  Lihr.  61,  Iggulden  v.  May,  9  Ves.  325.  7  East 
241.  Butcher  v.  Butcher,  9  Ves.  382.  Hotham  v.  East  India 
Co.  1  Doug.  272.  Chit,  on  Contr.  43.  Covenants  shall  be 
so  expounded  as  to  carry  into  e^'ect  the  intentions  of  the 
parties.  Piatt  on  Cov.  3  Law  Lihr.  61.  Chit,  on  Contr.  75. 
Ambiguous  words,  or  words  in  equilihrio  are  to  be  taken 
most  strongly  against  the  covenantor,  the  maxim  being 
verba  chartaruni  fortis  accipiuntur  contra  proferentem.  Piatt 
on  Cov.  3  Law  Libr.  63.  Plowd.  287.  Buherry  v.  Jervise,  1 
T.  R.  234.  Fowle  v.  Welsh,  1  Barn.  &  Cress.  637,  2  Dowl.  & 
Ry.  133.  Love  v.  Parvis,  13  East  85.  Earl  of  Shrewsbury  v_ 
Gould,  2  Barn.  &tAd.  494.  Chit,  on  Contr.  95.  Expositions 
of  a  deed  shall  be  made  to  support  rather  than  annul  the 
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transaction.  Piatt  on  Cov.  3  Law  Lihr.  65.  Shep.  Touchs. 
166.  3  Atk.  136.  Chit,  on  Contr.  83.  Upon  the  principles 
thus  stated  by  the  authorities  which  he  had  just  cited,  he 
would  ask  what  was  the  meaning  of  the  covenant,  or  words 
contained  in  the  contract,  that  Lesley  should  give  Shock  a 
letter  or  power  of  attorney  authorizing  and  empowering 
him  to  collect  the  three  first  instalments  of  five  hundred 
dollars  each  secured  to  be  paid  by  the  mortgage  of  Shock 
against  Fleming  to  be  assigned  by  him  to  Lesley?  What 
was  the  meaning,  or  what  could  have  been  the  object  of 
such  a  covenant,  or  what  the  use  of  such  a  power  of  attor- 
ney, if  it  was  not  intended  to  confer  upon  Shock  the  right 
and  power  to  collect  the  instalments  referred  to  by  process 
of  law,  or  in  other  words,  to  sue  out  executions  on  the 
judgment  assigned  by  him  with  the  mortgage  for  the  same 
debt  to  Lesley  as  the  instalments  should  fall  due,  and  to 
sue  them  out  in  his  own  name  for  the  use  and  benefit  of 
Lesley,  pursuant  to  the  transfer  and  assigment  of  the 
judgment  and  mortgage,  as  he  well  m'ght  do?  And  such 
he  should  unhesitatingly  insist  was  the  true  meaning  of 
that  covenant.  For  the  power  to  collect,  especially  when 
conferred  in  that  form,  necessarily  imported  by  due  process 
of  law,  if  necessary;  and  therefore  it  could  not  be  con- 
strued to  mean  simply,  that  he  should  have  authority  mere- 
ly to  apply  for  and  receive  such  pittances  as  it  might  suit 
the  convenience,  or  pleasure  of  Fleming  at  any  time  vol- 
untarily to  pay  to  him,  to  be  applied  in  the  mode  indica- 
ted in  the  letter  of  attorney  in  payments  in  which  he  was 
as  much  interested  as  Lesley  himself  was.  Do  grave  busi- 
ness men  in  grave  business  transactions  of  as  much  impor- 
tance as  this  was,  clothe  their  agents  with  formally  execut- 
ed powers  of  attorney  to  collect  moneys  due  them  on  any 
such  free  and  easy  terms  as  had  been  contended  for  on  the 
other  side  in  the  present  case,  or  was  it  usual  for  any  class 
of  persons  to  do  so,  when  the  money  is  only  to  be  asked 
for,  and  nothing  more  is  intended  to  be  done  ? 

But  he  wotdd  go  further  and  with  equal  confidence  con- 
tend that  having  thus  assigned  the  judgment  and  mortgage 
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against  Fleming  to  Lesley  and  taken  the  letter  or  power 
of  attorney  from  him  and  paid  the  whole  amount  of  his  own 
bond  and  mortgage  to  him  which  was  but  an  additional 
security  pro  tanto  for  Fleming's  judgment  and  mortgage 
assigned  to  him,  and  of  course,  for  a  debt  due  to  him,  and 
which  Fleming  himself  ought  to  have  paid,  that  in  a  court 
of  equity  Shock  stood  in  the  nature  of  a  security  for  Flem- 
ing and  now  had  a  right  to  every  remedy  against  him  for 
the  amount  so  paid,  that  Lesley  could  have'  had.  For  it 
was  a  general  and  well  settled  principle  of  equity  juris- 
pendence,  that  a  surety  was  entitled  to  every  remedy  which 
the  creditor  had  against  the  principal  debtor,  to  enforce 
every  security  and  all  means  of  payment,  to  stand  in  the 
place  of  the  creditor,  not  only  through  the  medium  of  the 
contract,  but  even  by  means  of  securities  entered  into  with- 
out his  knowledge,  and  to  have  them  transferred  to  him, 
though  there  was  no  stipulation  for  it,  and  to  avail  himself 
of  them  against  the  debtor.  1  Mad.  Ch.  235.  1  Story's  Eq. 
sec.  493.  Theo.  on  Prin.  &  Sur.  1  Law  Libr.  152.  Crag- 
thornev.  Swinburn,  14  Ves.  162,  11  Ves.  12.  2  Vern.  Ch.  Rep. 
608,  15  Ves.  596,  1  Johns.  Ch.  Rep.  596.  2  Johns.  Ch.  Rep. 
554.  4  Johns.  Ch.  Rep.  123.  As  Shock  has  been  clothed  by 
Lesley  with  a  power  of  attorney  to  collect  the  three  first 
instalments  on  the  judgment  against  Fleming  under  the 
contract,  and  had  since  paid  them  himself  to  Lesley,  there 
could  be  no  doubt  a  court  of  equity  would  on  the  princi- 
ple of  the  authorities  last  cited  by  him,  now  refuse  to  al- 
low Lesley  to  revoke  it,  and  would  restrain  him  from 
doing  so,  or  from  interfering  with,  or  attempting  in  any 
manner  to  prevent  Shock  from  reimbursing  himself  the 
amount  he  had  thus  paid,  out  of  the  judgment  against 
Fleming  by  any  and  every  process  necessary  for  the  collec- 
tion of  it  in  that  manner.  Besides,  the  interference  of  a 
court  of  equity  in  a  case  like  the  present,  may  be  justified  on 
the  ground  of  compelling  the  specific  execution  of  the 
agreement.  1  Smith's  Lead.  Ca.  145.  Stuyvesant  v.  Mayor 
of  N.  York,  11  Faige  414.     5  Ves.  555. 
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Comegys  for  appellant.  The  error  in  this  case  in  tlie 
court  below  consisted  in  the  misapprehension  of  the  true 
nature  of  a  mortgage  in  this  State.  A  mortgage  here  was 
simply  a  security  for  the  payment  of  money  secured  by  a 
conveyance  of  land.  It  was  simply  a  pledge  of  land  for 
the  payment  of  money,  and  in  this  State  the  mortgagor  al- 
ways continues  in  possession  of  the  mortgaged  premises, 
and  his  widow  on  his  death,  is  entitled  to  be  endowed  out  of 
them  and  to  hold  them  subiect  only  to  the  lien  of  the  mort- 
gage, and  to  be  divested  of  it  by  a  sale  of  the  premises  on 
the  mortgage.  And  when  a  bond  and  mortgage  are  taken 
for  a  debt,  and  judgment  is  obtained  on  the  bond  and  the 
land  is  sold  on  the  judgment,  the  lien  of  the  mortgage  on 
the  land  is  discharged  by  the  sale  of  the  land  for  the  debt 
for  which  both  it  and  the  bond  were  given.  Now  in  the 
case  before  the  court,  if  the  land  mortgaged  by  Fleming 
to  Shock  had  been  sold  on  the  judgment  entered  upon  the 
bond  given  by  him  at  the  same  time  with  the  mortgage 
for  the  three  first  instalments  of  five  hundred  dollars  each 
secured  to  be  paid  by  them,  what  would  have  been  sold  by 
it?  Why,  we  say  the  land,  the  whole  of  it,  and  that  would 
have  discharged  the  land  from  the  lien  of  the  mortgage  in 
toto.  And  therefore  we  say  that  to  have  allowed  Shock  to 
do  what  it  was  claimed  for  him  on  the  other  side  he  had  a 
right  to  do,  would  have  had  the  effect  to  destroy  absolutely 
by  means  of  the  additional  security  which  he  had  taken 
from  Shock  for  but  little  more  than  one-third  of  the  debt, 
the  original  security  which  he  had  taken  of  the  same  nature 
for  the  whole  of  it,  and  that  would  have  been  such  an  as- 
tonishing absurdity  that  it  was  impossible  for  any  one  to 
suppose  that  such  was  the  meaning  of  the  agreement,  or 
the  understanding  and  intention  of  either  of  the  parties  to 
it,  and  especially  of  Lesley,  at  the  time  it  was  entered  into 
and  executed  by  them. 

He  would  in  conchision  glance  for  a  moment  at  the  pray- 
er of  Shock's  bill  of  complaint,  which  was  for  general  and 
for  specific  relief,  the  latter  that  he  may  be  allowed  to  pro- 
ceed to  collect  the  instalments  referred  to,  under  his  pow- 
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er  of  attorney  in  the  mode  already  attempted  by  him. 
But  his  prayer  for  general  relief  the  court  would  find  was 
altogether  inconsistent  with  it.  The  doctrine  of  subroga- 
tion or  substitution  applied  only  in  the  case  of  principal 
and  stirety,  and  when  the  surety  had  paid  the  whole  debt 
for  his  principal.  It  only  applied  when  the  legal  relation 
of  principal  and  surety  existed  between  the  parties.  But 
in  the  case  before  the  court,  Shock  was  no  surety  for  Flem- 
ing in  his  mortgage,  or  in  his  bond  accompanying  it.  and 
no  such  relation  as  that  of  principal  and  surety  subsisted 
between  them  in  the  matter  as  to  Lesley,  and  therefore  the 
principle  of  subrogation,  or  substitution  in  regard  to  that 
relation,  as  understood  and  recognized  in  courts  of  equity, 
could  have  no  application  to  the  present  case. 

Wootten,  Justice,  announced  the  opinion  of  the  court.  We 
are  all  of  one  opinion  in  this  case  that  the  Chancellor  erred 
in  the  construction  which  he  gave  to  the  agreement  in 
writing  of  the  22nd  of  August,  1859  between  the  parties, 
Lesley  and  Shock,  and  in  the  efifect  which  he  gave  to  the 
power  of  attorney  from  the  former  to  the  latter  executed 
in  pursuance  of  it  three  days  afterward,  on  the  25th  of 
August,  185Q.  We  consider  that  the  true  intent  and  mean- 
ing of  that  agreement,  as  well  as  the  design  and  object  of 
the  parties  at  the  time  it  was  entered  into  and  concluded 
between  them,  was  simply  to  strengthen,  fortify  and  make 
sufficient  the  security  of  the  judgment  and  mortgage 
against  Fleming  for  the  forty-five  hundred  dollars  and  in- 
terest, which  Shock  agreed  to  assign  to  Lesley  in  satisfac- 
tion and  pa>TTient  for  the  land  in  Kent  County  which  Les- 
ley had  agreed  to  sell  Shock  at  that  price,  but  which  the 
former  was  not  willing  to  accept  alone,  as  a  sufficient  secur- 
ity for  that  svim,  with  the  belief  entertained  by  him  that 
the  lands  in  Sussex  sold  by  Shock  to  Fleming  and  bound 
by  that  mortgage  and  judgment,  were  not  worth  at  that 
time  exceeding  the  sum  of  three  thousand  dollars,  by  tak- 
ing additional  security  in  the  form  of  a  bond  and  mortgage 
from  Shock  to  Lesley  on  the  lands  in  Kent  County  to  be 
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conveyed  by  Lesley  to  Shock,  for  the  first  three  instalments 
of  the  Fleming  mortgage  of  five  hundred  dollars  each, 
with  interest,  amounting  to  fifteen  hundred  dollars,  which 
was  just  the  difference  between  the  value  of  the  premises 
bound  by  it,  as  admitted  by  Lesley,  and  the  whole  amount 
of  the  mortgage,  which  was  forty -five  hundred  dollars,  at 
which  latter  simi  it  was  quite  apparent  and  certain  that 
they  both  then  estimated  the  value  of  the  lands  which  Les- 
ley by  the  agreement  was  to  convey  to  Shock.  That,  we 
think,  it  is  evident,  was  the  price  it  was  agreed  by  Shock 
should  be  secured  to  Lesley  for  his  land,  and  that  was  the 
price  which  the  latter  agreed  to  take  and  expected  to  re- 
ceive for  it,  the  payment  of  it  to  be  satisfactorily  secured 
to  him  in  the  mode  alkided  to,  that  is  to  say,  by  the  assign- 
ment of  the  mortgage  and  judgment  which  Shock  held 
against  Fleming  for  forty-five  hundred  dollars,  to  be  paid 
in  nine  annual  instalments  of  five  hundred  dollars  each 
with  interest,  and  by  the  bond  and  mortgage  of  Shock  and 
wife  upon  the  premises  to  be  sold  and  conveyed  to  him  by 
Lesley,  to  secure  the  payment  of  the  first  three  instalments 
of  that  mortgage  so  to  be  assigned  by  him  to  Lesley,  of 
live  hundred  dollars  each  with  interest,  as  the  same  should 
become  payable  pursuant  to  the  terms  of  it.  And  with 
this  view  and  intention,  and  for  the  convenience  and  accom- 
modation of  Shock,  who  thus  assumed  the  obligation  to 
pay,  and  made  the  land  he  bought  of  Lesley  liable  to  pay, 
these  three  instalments  of  the  mortgage  and  judgment 
againt  Fleming  and  assigned  by  him  to  Lesley,  we  consid- 
er and  have  no  doubt  that  the  power  of  attorney  in  ques- 
tion, was  given  to  him  by  Lesley  merely  to  enable  him 
with  his  authority  and  consent  to  call  upon,  collect  and 
receive  the  money  upon  them  from  Fleming  whenever  it 
might  suit  his  convenience  to  make  any  payments  upon 
them,  and  when  so  collected  and  received,  to  pay  it  over  to 
Lesley  to  be  credited  on  the  mortgage  upon  which  it  had 
thus  been  paid.  The  design  and  understanding  of  both 
of  the  parties  to  the  agreement  and  the  power  of  attorney 
executed  and  delivered  under  it,  must  have  been,  we  are 
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satisfied,  that  under  the  power  Shock  should  have  authori- 
ty by  personal  and  proper  applications  to  Fleming  to  col- 
lect and  receive  moneys  from  him  on  the  mortgage  and 
judgment  against  him,  in  the  name  of  Lesley  and  to  duly 
receipt  to  him  for  the  same,  whenever  he  might  be  pre- 
pared to  pay,  or  Shock  might  deem  the  occasion  suita- 
ble or  the  prospect  reasonable  for  collecting  any  from  him 
by  such  applications;  but  not  that  he  should  have  any 
power  or  authority  under  it,  to  sue  out  execution  process 
upon  either  the  judgment  or  mortgage  to  enforce  the  pay- 
ment of  either  of  them,  or  any  part  of  them,  without  the 
consent,  or  against  the  will  of  Lesley  to  whom  they  had 
been  formally  and  legally  assigned  on  the  record;  for  there 
is  nothing  in  the  agreement,  or  the  power  of  attorney  ac- 
cording to  the  view  which  we  take  of  them,  to  warrant 
such  a  construction  of  them,  as  we  are  well  convinced  that 
it  could  not  have  been  the  design  of  Lesley,  or  the  under- 
standing of  Shock,  that  the  power  conferred  by  the  letter 
of  attorney,  should  in  any  event  be  exercised  in  such  a  way 
as  in  any  manner  to  endanger,  impair  or  prejudice  the  val- 
ue or  sufficiency  of  either  the  original  or  additional  securi- 
ty for  the  price  of  the  land  about  to  be  sold  by  the  former 
to  the  latter,  or  to  defeat  the  arrangement  and  purpose  of 
the  agreement  itself,  which  might  and  probably  would  be 
the  case,  if  the  lands  of  Fleming  bound  by  the  mortgage 
and  judgment,  were  to  be  subjected  to  a  public  sale  on 
execution  process  for  the  portions  of  the  debt  now  due  and 
payable  upon  them.  We  will  only  add  in  conclusion,  one 
suggestion  that  serves  to  strengthen  in  some  degree  the 
view  we  have  taken  of  the  meaning  of  the  contract,  the 
understanding  of  the  parties  and  the  purpose  and  object 
of  the  power  of  attorney  in  question,  that  there  could 
hardly  have  been  any  occasion  in  this  instance,  for  Lesley 
to  appoint  an  attorney  in  fact  to  collect  by  execution  pro- 
cess, a  debt  due  him  on  a  judgment  in  any  of  our  courts, 
as  that  could  have  been  as  well  and  perhaps,  better  attend- 
ed to  by  his  attorney  at  law  on  the  record  marked  to  the 
case,  and  that  it  is  the  usual  practice  for  the  attorneys  and 
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officers  of  our  courts,  and  not  of  attorneys  in  fact,  to  at- 
tend to  the  collection  of  judgments  by  execution  process, 
when  it  becomes  necessary  to  resort  to  that  method  of 
doing  it. 

The  decrees  of  the  Chancellor  in  both  of  these  causes 
must,  therefore  be  reversed. 

And  accordingly  a  decree  was  entered  in  this  court  in 
the  first  case  of  Lesley  against  vShock  in  the  court  below, 
perpetually  restraining  and  enjoining  Shock  from  issuing 
any  writ  or  process  upon  the  judgment  or  mortgage  against 
Fleming  assigned  to  Lesley,  or  taking  an}'  proceedings 
upon  them  to  collect  any  part  of  the  debt  secured  by  said 
judgment  and  mortgage  by  the  sale  of  the  said  lands  and 
tenements  embraced  in  the  said  mortgage.  And  a  decree 
in  the  other  case  of  Shock  against  Lesley  in  the  court  below, 
that  the  injunction  ordered  and  issued  by  the  Chancellor 
and  by  him  dissolved  and  afterward  by  him  revived  and 
continued  in  that  cause,  should  be  thereby  dissolved  and 
annulled. 

Peter  R.  Burton,  Respondent  below.  Appellant,  v.  Robert 
B.  Robinson,  Peter  Robinson  and  Zadoc  Milby,  Com- 
plainants below,  Respondents. 

The  goods  of  a  testatrix  remaining  in  specie  in  the  hands  of  her  Adminis- 
trator c.  t.  a.,  cannot  be  seized  in  execution  of  a  judgment  against  the 
administrator  in  his  own  right,  until  he  has  closed  as  such  Administra- 
tor, all  the  concerns  of  her  estate;  and  if  the  goods  so  remaining  in 
his  hands  consist  of  the  balance  of  her  personal  property  specially  be- 
queathed in  her  will  after  the  payment  of  her  debts  and  funeral  expenses, 
in  trust  to  another  for  the  separate  use  and  benefit  of  a  married  woman 
for  life,  and  after  her  death  to  be  divided  among  her  children,  be  seized 
in  execution  of  a  judgment  against  the  administrator  in  his  own  right 
before  he  has  closed  as  such  Administrator,  all  the  concerns  of  the 
estate  of  the  testatrix,  the  Court  of  Chancery  may  and  will,  at  the  suit 
of  the  trustee  against  him  and  such  judgment  creditor,  decree  a  specific 
execution  of  the  bequest  in  the  will  by  his  delivery  of  the  goods  in 
specie  to  the  trustee,  and  perpetually  enjoin  the  judgment  creditor  from 
selling,  or  proceeding  any  further  in  his  execution  and  levy  upon  them. 

This  ruling,  however,  is  not  intended,  nor  is  it  to  be  understood,  to  abridge 
or  impair  in  the  slightest  degree,  the  general  right  and  power  of  exec- 
utors and  administrators  to  sell  the  goods  and  chattels  coming  to  their 
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hands  as  such,  either  at  public  or  private  sale  to  bona  fide  purchasers, 
or  to  accept  the  same  at  a  fair  and  bona  fide  appraisement,  and  thereby 
to  convert  the  property  in  them  and  to  make  them  their  own,  though 
still  retained  in  specie  in  their  hands,  by  paying  all  the  debts  of  the  tes- 
tatrix, or  intestate  and  discharging  all  the  other  obligations  and  liabili- 
ties to  which  they  are  lawfully  subject  in  the  due  administration  of  them 
for  when  that  has  been  done  by  them,  it  is  neither  in  the  power  of  a 
court  of  law  or  a  court  of  equity  to  question  or  disturb  the  right  to,  or 
the  possession  of  the  purchaser  of  them  in  the  one  case,  or  their  own 
right  to,  or  possession  of  them  as  the  lawful  and  absolute  owners  of 
them,  in  the  other. 

This  was  an  appeal  from  the  Court  of  Chancery,  in  and 
for  Sussex  County.  Polly  Burton,  who  at  the  time  of  her 
death  was  residing  under  the  same  roof  with  her  son,  John 
H.  Burton  and  his  family,  by  her  last  will  and  testament, 
which  was  admitted  to  probate  on  the  13th  of  April,  1857, 
bequeathed  all  her  personal  property,  valued,  according  to 
the  appraisement  at  $513.72,  to  her  son  Henry  Burton  in 
trust  to  pay  out  of  it  her  debts  and  funeral  expenses,  and 
the  residue  remaining  after  such  payments,  for  the  separate 
use  and  benefit  of  the  wife  of  her  son,  John  H.  Burton,  for  the 
term  of  her  life,  and  after  her  death,  to  her  children.  Her 
son  Henry  Burton,  the  trustee  named  in  the  will,  was  at 
the  time  of  her  death,  in  Central  America,  and  there  was 
no  acceptance  of  the  trust  by  him.  Her  personal  property 
at  the  time  of  her  death  was  all  on  the  same  premises  on 
which  she  then  resided  with  her  son  John  H.  Burton  and 
his  family,  and  thereupon  passed  into  his  cutody  and  pos- 
session. Peter  R.  Burton,  the  appellant,  who  had  before 
this  time  obtained  a  judgment  in  the  Superior  Court  for 
the  county,  against  John  H.  Burton,  sued  out  in  a  few  days 
after  the  death  of  the  testatrix,  an  execution  upon  it,  which 
was  levied  by  the  sherifiE  on  the  personal  property  in  ques- 
tion, as  the  goods  and  chattels  of  John  H.  Burton,  the  defen- 
dant in  the  execution;  and  there  being  no  executor  named 
as  such  in  the  will,  and  Henry  Burton  the  trustee  named 
in  it,  still  continuing  abroad  in  Central  America,  John  H. 
Burton  in  a  few  days  after  the  levy  of  the  execution  as 
before  stated,  applied  for  and  obtained  letters  of  adminis- 


156        COURT  OF   ERRORS  AND  APPEALS. 


tration  c.  t.  a.,  on  the  estate  of  the  testatrix,  and  proceeded 
in  the  due  course  of  time,  as  her  administrator,  to  have 
the  property  inventoried  and  appraised  and  return  made 
of  the  same  into  the  office  of  the  Register  of  Wills  in  the 
county,  and  in  a  year  or  so  thereafter  appeared  again  before 
that  officer  and  submitted  his  account  of  his  administration 
as  such  administrator,  in  the  usual  manner,  in  which  he 
charged  himself  with  the  appraised  value  of  the  goods  and 
chattels  inventoried  as  the  personal  property  of  the  testa- 
trix, and  in  which  he  claimed  and  was  allowed  by  the  Reg- 
ister, as  a  credit  thereon,  the  amount  of  ^38.40  paid  by 
him  for  the  funeral  expenses  of  the  testatrix,  as  the  only 
expenditure  incurred  by  him  in  it.  In  the  meanwhile  the 
execution  of  the  respondent  below,  which  had  been  levied 
upon  the  property,  had  been  duly  returned  by  the  sheriff 
without  any  sale,  and  was  afterward  duly  continued  from 
term  to  term  by  writs  of  venditioni  exponas  regularly  issued 
thereon.  But  in  the  meantime  also,  Robert  B.  Robinson 
on  his  petition  presented  for  that  purpose,  had  been  "duly 
appointed  by  the  Chancellor,  trustee  under  the  will  of  the 
testatrix,  in  lieu  of  her  son,  Henry  Burton,  who  still  con- 
tinued abroad,  and  as  such  trustee  after\vard,  on  the  4th 
of  October,  1859,  presented  his  petition  to  the  Chancellor 
for  an  injunction  to  restrain  the  appellant,  Peter  R.  Burton, 
as  the  judgment  and  execution  creditor  of  John  H.  Burton 
personally,  and  also  the  latter,  ps  the  administrator,  c.  t.  a., 
of  the  testatrix,  and  the  sheriff  of  the  county  who  had 
levied  the  execution  on  the  property  in  question,  from  pro- 
ceeding to  sell  the  same  on  the  execution,  and  from  per- 
mitting or  allowing  the  same  to  be  sold  thereon,  for  the 
debt  due  from  John  H.  Burton  personally  to  the  appellant 
Peter  R.  Burton,  the  prayer  of  which  was  granted  and  the 
injunction  awarded  on  the  usual  terms  by  the  Chancellor, 
in  accordance  with  which  Robert  B.  Robinson  the  Trustee, 
entered  into  bond  in  the  Court  of  Chancery  with  Peter 
Robinson  and  Zadoc  Milby  as  his  sureties,  to  file  his  bill 
of  complaint  in  the  injunction  suit  thus  instituted  by  him 
against  the  parties  before  mentioned  by  the  time   therein 
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designated,  and  otherwise  to  faithfully  prosecute  the  same 
in  the  Court  of  Chancery.  He  afterward,  however,  failed 
to  file  his  bill  of  Complaint  in  that  Court  within  the  time 
limited,  by  reason  of  which  the  injunction  was  dissolved 
by  the  Chancellor  on  the  19th  of  September,  1861,  and  the 
bond  became  forfeited.  But  notwithstanding  the  dissolu- 
tion of  the  injunction,  he  subsequently  filed  his  bill  of 
complaint  in  the  case,  and  the  suit  was  still  pending  in  the 
Court  of  Chancery  upon  it,  when  on  the  5th  of  October 
following  an  action  of  debt  was  instituted  in  the  Superior 
Court  for  the  county  upon  the  injunction  bond  by  the 
appellant  in  this  appeal,  Peter  R.  Burton,  against  the 
respondents,  Robert  B.  Robinson,  Peter  Robinson  and 
Zadoc  Milby,  the  other  parties  to  it,  to  recover  the  penalty 
forfeited  by  the  breach  of  the  condition  of  it,  which  con- 
sisted solely  in  the  failure  of  Robert  B.  Robinson,  as  trustee 
under  the  will  of  the  testatrix,  to  file  his  bill  of  complaint 
in  the  suit  in  Chancery  above  mentioned,  within  the  time 
prescribed  for  it.  The  pleadings  in  that  action  on  the 
injunction  bond  in  the  Superior  Court,  terminated  in  a 
general  demurrer  and  judgment  thereon  against  the  defend- 
ants on  the  21st  of  April,  1862,  and  the  same  day  they 
confessed  judgment  in  the  action  to  the  plaintiff,  the  amount 
of  it  to  be  afterward  ascertained  by  the  Prothonotary  of 
that  court,  when  the  following  agreement  in  writing  signed 
by  the  attorneys  of  the  parties  respectively,  was  entered 
upon  the  record  of  the  case:  'And  now,  to  wit,  this  21st 
day  of  April,  1862,  after  argument  of  demurrer  in  the 
above  stated  case  and  judgment  thereon  for  demurrant, 
it  is  agreed  by  and  between  the  undersigned  counsel  for  the 
parties  respectively,  that  the  amount  due  on  said  execution 
and  costs  and  that  the  said  judgment  shall  in  all  things 
await  the  final  decree  of  the  Chancellor  in  the  case  now 
pending  in  the  Court  of  Chancery,  and  that  no  proceeding 
shall  be  had  or  taken  upon  said  judgment  until  such  de- 
cree is  made  by  the  Chancellor." 

The  suit  in  Chancery  which  is  referred  to  in  the  agree- 
ment, and  which  was  the  same  suit  which  was  now  before 
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the  court  on  the  present  appeal,  was  afterward  proceeded 
with  and  prosecuted  to  a  final  decision  in  that  court,  in 
which  the  Chancellor  decreed  among  other  things,  that 
Peter  R.  Burton,  the  complainant,  should  be  enjoined  and 
restrained  from  proceeding  at  law  under  the  said  judgment 
recovered  by  him  against  the  said  John  H.  Burton,  to  seize 
or  sell  the  said  personal  property  bequeathed  by  the  said 
testatrix  in  her  last  will  and  testament  in  trust  as  aforesaid, 
and  that  the  same  should  be  delivered  over  by  the  latter  to 
the  said  Robert  B.  Robinson,  trustee  under  the  said 
bequest  of  the  said  testatrix,  upon  the  payment  to  the  said 
John  H.  Burton  of  the  amount  of  money  expended  by 
him  in  the  administration  of  her  estate  and  allowed 
before  the  Register  of  Wills  as  aforesaid;  also  that  the 
complainant,  Peter  R.  Burton,  should  be  enjoined  and 
restrained  from  further  prosecuting  or  executing  the  said 
judgment  recovered  in  the  Superior  Court  on  the  said 
injunction  bond  against  the  said  Robert  B.  Robinson, 
Peter  Robinson  and  Zadoc  Milby,  except  for  collecting 
the  costs  of  suit  in  that  action.  And  it  was  from  that 
decree  this  appeal  was  taken. 

C.  M.  Cullen,  {Comegys  with  him),  for  the  Appellant,  con- 
tended that  the  Chancellor  had  erred  in  enjoining  the 
appellant  from  farther  prosecuting  or  executing  the  judg- 
ment recovered  in  the  Superior  Court  against  the  Respon- 
dents on  the  injunction  bond,  except  to  collect  the  costs 
of  suit  in  the  action  upon  it,  first,  because  it  was  recovered 
upon  a  cause  of  action  which  was  not  within  the  juris- 
diction of  a  Court  of  Equity,  but  was  a  purely  legal 
demand  in  its  character,  and  as  such  was  subject  only  to 
the  jurisdiction  of  a  Court  of  Law;  and  in  the  next  place, 
because  it  was  recovered  on  a  bond  absolutely  forfeited, 
which  had  no  connection  with,  nor  was  subject  to  any  of 
the  equities  involved  in  the  suit  then  pending  in  the 
Court  of  Chancery,  for  his  decision.  That  he  also  erred 
in  decreeing  an  injunction  to  restrain  the  appellant  from 
proceeding  any  further  at  law  upon  the  judgment  recover- 
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ed  by  him  in  the  Superior  Court  against  John  H.  Burton, 
to  seize  and  sell  the  personal  property  in  controversy, 
because  as  the  administrator,  c.  t.  a.,  of  the  testatrix, 
duly  appointed  according  to  law,  by  accepting  the  goods 
and  chattels  of  his  decedent  at  their  appraisement  and 
charging  himself  as  such  administrator  with  the  appraised 
value  and  amount  thereof  in  his  first  and  final  adminis- 
tration account  passed  and  allowed  before  the  Register, 
he  in  law  converted  and  appropriated  them  to  his  own 
use  individually,  and  they  thereby  became  his  own  per- 
sonal property,  and  he  was  therefore  only  answerable  to 
any  one  afterward  for,  or  on  account  of  them,  or  in  any 
form  of  action,  to  the  extent  of  their  value  in  money  as 
ascertained  by  the  appraisement,  that  being  the  equiva- 
lent consideration  for  which  he  had  accepted  and  pur- 
chased them  as  his  own  property,  and  with  which  he  had 
charged  himself  in  his  administration  account,  and  for 
which  alone  he  was  bound  with  his  sureties  in  his  admin- 
istration bond  for  the  benefit  and  security  of  all  persons 
who  had  any  interest  in  or  claim  against  them;  and 
although  he  was  not  appointed  administrator  of  the 
estate  until  a  few  days  after  the  appellant's  execution  had 
been  levied  upon  the  goods  as  his  property,  yet  by  rela- 
tion and  a  well-known  fiction,  or  rather  a  well-known 
retrospective  effect  and  operation  of  a  principle  of  law 
applicable  in  such  cases,  they  would  be  presumed  and 
considered  as  soon  as  he  was  appointed  administrator, 
to  have  been  in  his  possession  as  administrator  and 
that  his  interest  as  administrator  vested  in  them  from 
the  time  of  the  death  of  his  mother,  the  testatrix,  par- 
ticularly as  they  had  always  been  in  point  of  fact,  in 
his  actual  custody  and  possession  from  that  time.  1 
Wms.  on  Exrs.  432.  And  as  he  could  accept  at  their 
appraised  value,  so  he  could  sell  all  the  goods  and  chattels 
coming  to  his  hands  as  administrator,  and  which  in  fact 
was  almost  the  first  thing  that  was  done  by  an  executor 
or  administrator,  at  public  sale,  and  in  which  he  is  only 
answerable  for  the  value  of  them,  having  thus  converted 
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them  rightfully  to  his  own  and  the  purchaser's  use.  2 
Wms.  on  Exrs.  673.  1  Rop.  on  Leg.  565.  23  Pick.  128. 
That  John  H.  Burton,  the  administrator  c.  t.  a.,  of  the 
testatrix,  had  duly  administered  the  whole  personal  estate 
of  his  decedent,  when  he  had  filed  the  inventory  and 
appraisement,  and  passed  his  final  account  of  his  admin- 
istration of  it,  and  in  it  charged  himself  with  the  whole 
value  of  the  property  in  money,  and  had  thereby  converted 
them  and  become  the  complete  and  absolute  owner  of 
them  in  his  own  right,  and  which  rendered  them  subject 
as  his  goods,  to  the  appellant's  execution  and  the  lien  of 
it,  although  it  had  been  levied  upon  them  a  few  days 
before  his  appointment  as  administrator,  but  was  not 
returnable  until  several  months  after  it.  Burton's  Admr. 
V.  Tunnell  et  al.  5  Harr.  182.  The  order  contained  in  the 
decree  of  the  Chancellor  on  the  administrator  to  deliver 
the  property  in  question  to  the  trustee,  retaining  the 
amovmt  paid  by  him  on  account  of  the  debts  and  funeral 
expenses  of  the  testatrix,  might  disturb  and  derange  and 
interfere  with  the  due  administration  of  her  assets,  and 
should  not  have  been  made  without  requiring  the  trus- 
tees to  execute  a  refunding  bond  to  the  administrator  to 
repay  him  whatever  amount  might  become  necessary  to 
meet  any  liabilities  still  outstanding  against  her  estate. 
That  the  Chancellor  had  misapprehended,  and  conse- 
quently had  misinterpreted,  the  true  and  proper  meaning 
of  the  agreement  in  writing,  signed  by  the  counsel  of 
the  parties  respectively  and  endorsed  on  the  record  of  the 
action  on  the  injunction  bond  in  the  Superior  Court, 
because  he  had  erroneously  supposed  that  by  virtue  of  it, 
the  judgment  recovered  in  that  action  was  to  abide  and 
become  subject  to  the  final  decree  to  be  rendered  by  him 
in  the  present  suit,  then  pending  before  him  in  the  Court 
of  Chancery  in  Sussex  County,  and  that  the  judgment 
itself  had  been  rendered  upon  that  agreement.  But 
such  was  not  the  case,  nor  was  such  the  proper  and  cor- 
rect construction  of  the  agreement.  On  the  contrary, 
both  the  judgment  on  the  general  demurrer  for  the  plain- 
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tiflf  had  been  rendered,  and  the  final  judgment  had  been 
confessed  with  authority  to  the  prothonotary  to  ascertain 
the  amount  of  it,  before  the  agreement  had  been  entered 
into  between  the  counsel,  and  the  sole  purpose  and  mean- 
ing of  it  simply  was  to  stay  execution  or  process  on  the 
judgment  until  after  such  final  decree  had  been  rendered. 
But  if  the  trustee  appointed  by  him  under  the  will  of 
the  testatrix,  was  entitled  to  the  residue  of  the  property 
and  to  proceed  in  any  form  or  method  against  him  for  it, 
he  had  a  much  better  and  more  adequate  and  efficient 
remedy  in  an  action  at  law  upon  his  administration  bond 
against  him  and  his  sureties,  than  by  a  bill  in  equity 
against  him  and  the  appellant  to  release  them  from  the  ex- 
ecution and  levy  of  the  latter,  and  to  recover  the  posses- 
sion of  the  specific  goods  and  chattels  in  question  which 
were  of  a  depreciable  and  perishable  nature,  and  which 
had  already  diminished  very  much  in  value  since  their 
appraisement,  and  therefore  he  should  have  been  left  to 
that  remedy. 

A.  P.  Robinson,  (T.  F.  Bayard  with  him),  for  the  Respon- 
dents. The  bill  filed  in  this  suit  by  the  respondents,  ex- 
pressly prays  for  relief  against  the  appellant  and  an  injunc- 
tion to  restrain  him  from  proceeding  upon  the  injunction 
bond  referred  to  and  which  had  been  forfeited  in  the 
Court  of  Chancery  by  reason  of  the  trustee's  failure  to 
file  his  bill  of  complaint  in  time,  but  proceedings  in  the 
interim  in  the  action  upon  it,  were  continued  in  the 
Superior  Court  and  the  judgment  was  afterward  con- 
fessed under  the  agreement  of  counsel  in  terms  which 
would  speak  for  themselves,  and  the  meaning  of  which 
could  not  be  misunderstood.  The  appellant  here,  but 
the  respondent  in  that  court,  submitted  himself  to  that 
court,  filed  his  answer  on  the  29th  of  July,  1862,  and 
moreover  by  that  written  agreement  of  counsel  entered 
upon  the  record  of  the  action  in  the  Superior  Court  on 
the  2 2d  of  April  preceding  the  filing  of  his  answer,  the 
judgment  of  the  bond  was  to  await  and  abide  the  final 
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decree  of  the  Chancellor  in  the  present  suit,  and  which 
expressly  subjected  it  to  that  decree  in  respect  to  all  the 
matters  then  in  controversy  between  the  parties  in  both 
courts.  It  was  a  matter  clearly  within  the  jurisdiction  of 
the  Court  of  Chancery,  because  the  bill  was  for  the  spe- 
cific performance  and  execution  of  a  trust,  a  trust  in 
words,  in  form  and  in  substance,  and  peculiarly  within 
the  province  of  a  Court  of  Equity  to  preserve,  protect 
and  enforce,  for  it  was  a  bequest  by  last  will  and  testament 
to  a  trustee  specially  named  and  appointed  for  the  pur- 
pose of  preserving  and  administering  it  as  such,  of  per- 
sonal property  for  the  separate  use  and  benefit  of  a 
married  woman  during  her  life,  and  after  her  death  to  be 
divided  among  her  children,  and  the  injunction  prayed 
for  was  to  restrain  proceedings  at  law  at  once  destructive 
of  the  objects  of  the  trust.  Adams'  Equity,  194.  Story's 
Equity,  Sees.  874,  900,  962,  963.  The  appointment  of  an 
administrator  and  his  returning  an  inventory  and  apprais- 
ment  of  the  goods  and  chattels  of  the  deceased  and  af- 
terward passing  an  administration  accouht  before  the  Reg- 
ister and  charging  himself  in  it  with  the  amount  of  the 
appraisement,  does  not  affect  or  change  the  title  to  them, 
so  long  as  they  continue  in  specie  in  his  hand,  and  cannot 
of  itself  merely  constitute  a  conversion  of  them  to  his 
own  use  and  make  them  his  own  personal  property 
in  any  case,  much  less  in  a  case  where  they  are  ex- 
pressly given  by  a  will  in  trust  to  another  for  the  sep- 
arate use  and  benefit  of  a  married  woman  for  life,  and 
after  her  death  to  her  children;  because  such  acts  were 
merely  ministerial,  performed  under  statutory  regulations 
and  requirements,  and  could  be  used  only  as  evidence  to 
ascertain  the  amount  and  the  disposition  or  application 
of  the  assets  of  the  estate  by  him  in  his  official  and  rep- 
resentative capacity  as  the  administrator  of  them.  His 
possession  of  them  as  administrator,  is  in  right  of  another 
and  he  deals  with  them  purely  as  the  representative  of 
others,  being  responsible  to  two  classes  only,  the  credi- 
tors of  the  decedent  and  the  legatees  and  distributees  of 
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the  residue  after  the  debts  are  paid.  Such  acts  therefore 
were  evidence  only  as  between  himself  and  those  inter- 
ested in  the  due  administration  of  the  estate,  and  as  to 
all  other  persons  are  res  inter  alios  acta,  and  it  was  conse- 
quently unreasonable  to  contend  or  pretend  that  goods 
and  chattels  coming  into  his  possession  as  administra- 
tor either  before  or  after  his  appointment,  could  be  seized 
in  execution  on  a  judgment  of  another  against  him  per- 
sonally and  in  his  own  right.  Rev.  Code  299.  Weeks  v. 
Gibbs,  9  Mass.  73.  1  Wnis.  on  Exrs.  565.  2  Wms.  on 
Exrs.  799,  800.  1  Rop.  on  Leg.  302,  308.  Farr  v.  Newman, 
4  T.  R.  621.  The  bequest  under  the  will  of  the  testatrix 
was  of  a  residuary  character  to  one  for  life  with  remainder 
over,  and  even,  if  there  had  been  no  express  trust  raised  by 
it,  the  presumption  of  law  would  have  been  that  the  lega- 
tee for  life  was  to  take  and  enjoy  the  goods  and  chattels  in 
specie:  and  it  was  also  a  rule  of  law,  as  well  as  of  equity, 
that  a  residuary  legatee  may  follow  such  assets  into  the 
hands  of  a  third  party  to  whom  they  have  been  pledged 
by  the  executor  for  his  own  debt  and  have  restoration  in 
specie.  2  Wills  on  Exrs.  1007.  1  Rop.  on  Leg.  302,  308. 
And  such  goods  and  chattels  may  be  the  subject  of  a 
trust.  Hill  on  Trustees,  44.  And  a  husband  may  be  trus- 
tee for  his  wife.  Hill  on  Trustees,  S9.  And  when  no  trustee 
is  appointed  by  the  will  the  husband  is  treated  and 
regarded  in  equity,  as  the  trustee  of  his  wife.  Hill  on 
Trustees,  420.  And  when  the  debts  and  legacies  are  paid 
the  executor  becomes  a  trustee  of  the  residue,  and  is 
subject  in  regard  to  it,  to  the  ordinary  rules  respecting 
trust  property.  Adams'  Equity  252.  Hill  on  Trustees,  238. 
Wilmot  V.  Jenkins,  1  Beav.  406.  The  levy  of  the  Appel- 
lant's execution  on  a  judgment  against  John  H.  Burton 
upon  the  goods  and  chattels  of  the  testatrix  several  days 
before  the  probate  of  her  will  and  the  grant  of  adminis- 
tration on  her  estate  to  him,  was  a  trespass  in  law,  and 
the  facts  alleged  and  relied  on  by  the  other  side  to  consti- 
tute a  conversion  of  the  property  in  question  to  his  own 
use  by  the  administrator  c.  t.  a.,  of  the  testatrix,  such  as 
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the  filing  of  the  inventory  and  appraisement  and  passing 
his  administration  account  on  her  estate  and  charging 
himself  therein  with  the  amount  of  their  appraisement 
before  the  Register,  was  altogether  groundless  and  falla- 
cious independent  of  the  reasons  before  assigned  and  .the 
authorities  cited  in  support  of  them,  because  they  were 
all  done  long  after  the  execution  had  been  levied  upon 
the  property,  and  after  it  had  been  returned  to  the  court 
from  which  it  issued.  Nor  could  the  appellant  be 
allowed  to  take  any  exception  to  the  decree  of  the  Chan- 
cellor because  he  had  ordered  the  property  to  be  deliv- 
ered by  the  administrator  to  the  trustee  under  the  will 
without  requiring  any  bond  of  indemnity  to  be  executed 
by  the  trustee  to  the  administrator,  for  that  was  a  mat- 
ter which  could  only  concern  the  administrator  himself, 
and  not  the  appellant  who  alone  had  appealed  from  the 
decree,  the  administrator  having  submitted  to  it  without 
any  appeal  on  his  behalf;  because  it  was  not  competent 
for  the  appellant  to  avail  himself  of  any  exception  to 
the  decree,  Avhich  could  only  have  been  raised  or  urged 
by  the  administrator  in  case  he  had  also  appealed  from 
it. 

Houston,  Justice,  announced  the  opinion  of  the  Court. 
In  this  case  the  principal  ground  of  objection  presented 
by  the  counsel  for  the  appellant  to  the  decree  of  the 
Chancellor  appeared  to  be  that  by  the  grant  of  letters  of 
administration  cum  testamento  annexo  to  John  H.  Burton, 
on  the  estate  of  the  testatrix,  and  the  subsequent  return  of 
the  inventory  and  the  passing  and  filing  of  his  administra- 
tion account  thereon  and  charging  himself  therein  with 
the  whole  amount  of  her  personal  property  contained  in 
the  inventory  and  appraisement  before  the  Register,  her 
goods  and  chattels  in  question  were  fully  administered  by 
him  as  her  administrator,  and  were  thereby  converted 
to  his  own  use  and  became  ipso  facto  his  own  goods  and 
chatties  jure  propria,  and  that  too,  from  the  time  of  her 
death,  as  by  construction  and  operation  of  law  both  the 
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possession  of  and  the  property  in  them  was  thereb}'  vested 
in  him  in  his  own  proper  right  from  that  time,  but  in 
reply  to  which  we  must  say  in  the  first  place,  that  there  is 
nothing  we  believe  to  be  found  in  any  elementary  work  on 
the  subject,  or  in  any  volume  of  reports  that  we  are  aware 
of,  to  sanction  or  sustain  the  principle,  since  the  law  was 
directly  ruled  otherwise  in  the  leading  and  well  considered 
case  of  Farr  v.  Newman,  4  T.  R.  621,  and  which  in  the 
principal  feature  of  it  was  strikingly  analagous  to  the 
case  now  before  us,  with  this  essential  difference  and  dis- 
tinction in  two  most  important  particulars,  however,  that 
there  was  no  special  bequest  in  trust  of  the  goods  in  that 
case,  and  it  was  in  a  court  of  law,  and  not  in  a  court  of 
equity.  In  that  case  a  fi.  fa.  execution  against  the  execu- 
tor personally,  or  one  who  had  become  the  husband  of  the 
executrix,  was  levied  upon  goods  and  chattels  which  were 
of  the  testator  then  in  their  possession.  A  considerable 
time  had  elapsed  after  the  death  of  the  testator,  but  the 
goods  in  the  mean  time  had  continued  in  specie,  in  the 
possession  of  his  widow  and  executrix  in  the  same  house 
in  which  he  had  died,  and  were  still  there  in  the  possession 
of  the  defendant  in  the  house,  who  had  since  married  her 
and  was  then  living  in  it  with  her;  and  the  main  question 
was  whether  they  were  his  goods  by  virtue  of  his  marriage 
to  the  executrix,  and  as  such  were  liable  to  be  seized  on 
the  execution  against  him  personally,  or  were  more  prop- 
erly subject  and  liable  to  be  levied  upon  under  another 
fi.  fa.  execution  which  came  to  the  hands  of  the  sherii?  at 
a  later  hour  the  same  day,  issued  at  the  suit  of  other  parties 
who  had  recovered  a  judgment  against  the  executrix  for  a 
debt  due  from  the  testator,  and  which  latter  execution  was 
against  them  as  his  executors  and  was  according  to  the 
tenor  of  it  to  be  levied  de  bonis  testator  is;  and  after  twice 
hearing  it  argued  and  after  mature  consideration  of  the 
question,  it  was  decided  by  Grose,  Ashurst  and  Ld.  Kenyan 
{Buller  dissenting)  that  goods  of  a  testator  in  the  hands  of 
his  executor  cannot  be  seized  in  execution  of  a  judgment 
against  the  executor  in  his  own  right,  because  they  do  not 


166        COURT  OF  ERRORS  AND  APPEALS. 

become  his  goods  until  he  has  paid  debts  of  the  testator, 
or  assumed  Habilities  as  such  executor,  to  the  amount  and 
value  of  such  goods,  and  that  they  remain  in  his  hands  as 
executor  tmtil  that  is  done  by  him.  And  such  has  been 
considered  the  settled  law  on  the  subject  since  that  time, 
and  was  so  said  to  be,  and  approved  by  Ld.  Eldon  in  McLeod 
V.  Drummond,  17  Ves.  168.  But  there  is  not,  and  there 
never  was  sup})osed  to  be,  anything  in  this  ruling  that 
would  abridge  or  impair  in  the  slightest  degree,  as  seemed 
to  be  apprehended  by  the  counsel  for  the  appellant  in  their 
argument  against  it,  the  general  right  and  power  of  execu- 
tors or  administrators  to  sell  the  goods  and  chattels  coming 
to  their  hands  as  such,  either  at  public  or  private  sale  to 
bona  fide  purchasers,  or  to  accept  the  same  at  a  fair  and  bona 
fide  appraisement,  and  thereby  to  convert  them  and  make 
them  their  own  goods  though  still  retained  in  their  hands 
in  specie,  by  paying  all  the  debts  of  the  testator  or  intestate, 
and  discharging  all  the  other  obligations  and  liabilities  to 
which  they  are  lawfully  subject  in  the  due  administration 
of  them;  and  when  that  has  been  done  by  them,  it  is 
neither  in  the  power  of  a  court  of  law,  or  a  court  of  equity 
to  question  or  disturb  the  right  to,  or  the  possession  of  the 
purchaser  of  them,  in  the  one  case,  or  their  own  right  to, 
or  possession  of  them  as  the  lawful  and  absolute  owners  of 
them,  in  the  other. 

But  as  a  question  of  law  merely,  and  without  contempla- 
ting this  case  as  one  originating  and  still  in  a  court  of  equity, 
according  to  the  rules  of  which  it  can  alone  be  properly 
considered,  can  an  administrator  cum  testamento  annexo, 
who  has  become  the  administrator  of  a  last  will  and  testa- 
ment which  directs  that  after  paying  the  debts  and  funeral 
expenses  of  the  testatrix,  the  balance  of  her  personal  prop- 
erty shall  be  delivered  to  a  particular  legatee  named  in  the 
will  for  life,  and  after  her  death  to  be  divided  among  her 
children,  be  said  to  have  administered  her  estate,  paid  all 
her  debts  and  discharged  all  the  obligations  and  liabilities 
to  which  the  goods  so  bequeathed  are  lawfully  subject  in 
the  due  administration  of  them,  and  which  are  alike  im- 


BURTON   V.   ROBINSON  et  al.  167 

posed  upon  him  as  such  administrator,  both  by  the  tenor  of 
the  will  and  the  condition  of  his  official  obligation,  when 
he  has  done  no  more  than  to  take  out  the  letters  of  admin- 
istration, return  his  inventory,  pay  the  funeral  expenses, 
there  being  no  debts  to  satisfy,  and  passed  and  filed  his 
administration  account  before  the  register  therein  charging 
himself  as  such  administrator  with  the  amount  of  the  ap- 
praisement thereof  and  received  due  credit  for  such  funeral 
expenses  paid  b}'  him  merely?  Could  such  acts  as  those 
which  I  have  just  stated,  possibly  constitute  even  in  law 
an  administration  of  her  estate  in  a  legal  sense,  or  in  con- 
templation of  our  statutory  provisions  on  the  subject,  and 
a  lawful  conversion  of  the  balance  of  the  goods  so  be- 
queathed, so  as  to  make  them  his  own  property  in  own 
right  absolutely?  This  simple  question  I  think,  is  suffi- 
cient to  show  the  utter  fallacy  of  such  a  proposition;  for 
it  is  as  much  a  part  of  the  due  administration  of  the  estate 
and  of  the  duty  of  the  administrator,  to  deliver  or  pay  the 
residue  to  the  legatee,  as  it  was  to  pay  the  debts  or  funeral 
expenses  of  the  testatrix  in  such  a  case,  which  is  recognized 
and  sustained  by  a  decision  of  all  the  Judges  sitting  in  the 
Court  of  Errors  and  Appeals  of  the  State,  in  which  the 
principle  has  been  ruled  that  all  the  goods  and  chattels  of 
the  deceased  remaining  in  specie  in  the  hands  of  the  execu- 
tor or  administrator  until  he  has  closed  all  the  concerns  of 
the  testator  or  intestate,  are  unadministered  goods,  and  on 
the  death  or  removal  of  such  executor  or  administrator, 
may  be  sued  for  and  recovered  as  such  b}^  his  successor  in 
office.     Burton  s  Admr.  v.   Tunnell  et  al.  5  Harr.   190. 

But  in  this  case  the  bequest  of  the  goods  and  chattels  in 
question,  was  in  express  trust  to  another  for  the  separate 
use  and  benefit  of  a  married  woman  for  life  and  after  her 
death  to  be  divided  among  her  children,  and  which  of  it- 
self rendered  it  a  special  object  of  the  cognizance  of  the 
Court  of  Chancery.  But  Henry  Burton,  the  son  of  the 
testatrix  and  the  trustee  appointed  in  the  will,  was  at  the 
time  of  her  death  domiciled  in  a  foreign  country,  and  could 
not  accept  the  trust  created  by  it.     By  the  will  no  executor 
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was  nominated,  but  the  goods  were  in  the  actual  possession 
of  John  H.  Burton,  another  son  of  the  executrix,  in  whose 
house  she  died,  and  in  a  few  days  afterward  and  before  the 
appointment  of  any  administrator  on  her  estate,  the  appel- 
lant, who  had  previously  recovered  a  judgment  in  the  Supe- 
rior Court  against  him,  sued  out  upon  it  the  execution  in 
question  against  him,  and  had  it  levied  upon  the  goods  as 
his  property.  Ke.  however,  soon  after  took  out  letters  of 
administration  c.  t.  a.  upon  her  estate,  and  afterward  upon 
his  petition  to  the  Chancellor  for  that  purpose,  Robert  B. 
Robinson  was  appointed  trustee  in  lieu  of  Henry  Burton, 
of  the  bequest  in  the  will  and  thereupon  presented  his  pe- 
tition in  the  Court  of  Chancery,  praying  an  injunction 
against  the  appellant  and  the  administrator  of  the  estate  to 
prohibit  any  further  proceeding  and  the  sale  of  the  goods 
upon  the  execution,  which  was  granted  and  served  and  the 
same  was  stopped.  He  had  at  the  same  term  entered  into 
the  injunction  bond  with  the  other  respondents  in  the  pres- 
ent appeal,  Peter  Robinson  and  Zadoc  Milby,  as  his  sure- 
ties, to  file  his  bill  of  complaint  against  the  appellant  and 
the  administrator  within  the  time  usually  required  in  such 
cases,  which  he  failed  to  do,  whereupon  t'le  bond  became 
forfeited  and  the  injunction  was  dissolved.  He  neverthe- 
less proceeded  afterward  to  file  his  bill  of  complaint  for  re- 
lief in  the  premises  as  such  trustee,  and  for  a  further  injunc- 
tion against  them  to  prohibit  the  sale  of  the  goods  upon 
the  execution,  and  at  the  ensuing  term  of  the  Superior 
Court  the  appellant  instituted  his  action  on  the  injunction 
bond  against  the  respondents  in  the  appeal,  and  pending 
the  suit  in  the  Court  of  Chancery  on  the  bill  of  complaint, 
obtained  judgment  against  them  in  the  action  on  demurrer 
and  by  confession,  amount  to  be  ascertained  by  the  pro- 
thonotary,  when  by  the  consent  of  parties  the  written 
agreement  was  entered  into  and  signed  by  their  respective 
counsel,  to  the  effect  that  the  amount  due  on  the  said  exe- 
cution and  costs  and  the  said  judgment  should  in  all 
things  await  the  final  decree  of  the  Chancellor  in  the  suit 
then  pending  in  the  Court  of  Chancery,  and  that  no  pro- 
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ceeding  should  be  had  or  taken  upon  said  judgment  until 
such  decree  should  be  made  by  the  Chancellor,  and  which 
final  decree  afterward  rendered  by  him  in  favor  of  the 
complainant  in  it,  ordering  the  goods  in  question  to  be  de- 
livered to  the  trustee,  upon  payment  of  the  costs  in  the 
action  upon  the  injunction  bond  in  the  Superior  Court,  and 
to  the  administrator  of  the  testatrix  the  amount  allowed 
him  in  his  administration  account  for  her  funeral  expendi- 
tures &c.  and  perpetually  enjoining  and  restraining  the  ap- 
pellant from  proceeding  any  further  on  his  execution 
against  him,  we  now  have  before  us  upon  this  appeal  for 
our  revision. 

What  we  have  already  said  before  proceeding  in  our 
opinion  to  state  more  particularly  and  in  chronological 
order  the  facts  of  the  case,  has,  of  course,  in  our  judgment 
disposed  of  the  objection  chiefly  urged  against  the  oropriety 
of  it,  upon  the  ground  of  the  alleged  legal  conversion  and 
transmutation  of  the  absolute  property  in  the  goods  from 
the  testatrix  at  the  instant  of  her  death  to  her  administra- 
tor in  his  own  right  by  virtue  of  the  steps  afterward  taken 
by  him  as  such  administrator  with  regard  to  them.  And  I 
will  therefore  only  take  occasion  now  to  add  that  if  there 
could  be  any  reasonable  doubt  about  the  true  and  proper 
construction  of  the  law  and  the  statute  as  applicable  to  the 
supposed  case  which  was  then  suggested,  there  can  be  none 
whatever,  when  it  is  sought  to  be  applied  to  a  case  like  this, 
where  the  balance  of  the  goods  after  paying  her  debts  and 
funeral  expenses,  are  expressly  and  specifically  bequeathed 
in  the  will  of  the  testatrix  in  trust  to  one  specially  appoint- 
ed to  hold  them  for  the  separate  use  and  benefit  of  a  mar- 
ried woman  during  her  life,  and  after  her  death  to  be  divid- 
ed among  her  children.  I  do  not  mean,  however,  by  any 
term  which  I  have  just  used,  to  intimate  the  opinion  that 
it  was  a  bequest  of  a  specific  legacy  in  trust  for  such  uses. 
All  I  mean  to  say  is  that  for  reasons  best  known  to  the 
testatrix,  she  chose  to  will  and  bequeath  the  balance  of  her 
personal  property  after  paying  her  funeral  expenses,  (for  it 
seems  she  left  no  debts,  and  her  fimeral  expenses  amounted 
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to  S38.40  only,  whilst  the  appraisement  of  it  amounted  to 
$513.72)  specifically  in  trust  for  the  uses  and  purposes  men- 
tioned, and  as  the  seizure  and  threatened  sale  of  them  un- 
der the  execution  of  the  appellant  against  the  administra- 
tor personally,  was  about  to  defeat  that  specific  object  of 
the  trust,  we  think  that  it  was  not  only  within  the  appro- 
priate sphere  and  province  of  the  Chancellor,  but  within 
the  appropriate  line  of  his  duty  in  the  exercise  of  his  equi- 
ty jurisdiction  in  such  a  case,  to  take  cognizance  of  it,  and 
thus  to  protect  and  preserve  the  trust  created  under  this 
specific  bequest  of  the  testatrix.  And  this,  we  think,  dis- 
poses also  of  the  objection,  so  far  as  his  taking  cognizance 
and  jurisdiction  of  the  case  mereh'  is  concerned,  that  there 
was  no  necessity  for  it,  inasmuch  as  the  trustee,  after  the 
conversion  of  the  goods  to  his  own  use  and  benefit  by  a 
sale  of  them,  on  the  execution  of  the  appellant,  would  still 
have  had  an  adequate,  ample  and  even  a  better  remedy  for 
the  recovery  of  the  value  of  them  in  an  action  at  law  upon 
the  bond  of  the  administrator  against  him  and  his  sureties. 
For  it  is  enough  to  say  in  reply  to  that  objection,  that 
the  Chancellor  not  only  had  an  inherent,  original  and 
peculiar  jurisdiction  in  such  a  case,  but  he  alone  could  af- 
ford the  only  remedy  adequate  to  the  specific  performance 
and  execution  of  the  s])ccial  bequest  of  the  testatrix  in  the 
case. 

Entertaining  these  general  views  in  regard  both  to  the 
law  and  the  equity  of  the  case,  we  have  not  thought  it 
necessary  to  express  any  opinion  upon  the  question  pre- 
sented with  reference  to  the  precise  meaning  and  proper 
construction  of  the  written  agreement  signed  by  the  coun- 
sel of  the  parties  respectively,  and  annexed  to  the  record  of 
the  judgment  recovered  by  the  appellant  in  the  action  on 
the  injunction  bond  in  the  Superior  Court,  except  to  say 
that  we  do  not  think  the  final  decree  of  the  Chancellor  in 
the  suit  then  pending  in  the  Court  of  Chancery,  under  all 
the  facts  and  circumstances  disclosed  in  the  case,  went 
further  in  any  respect  than  it  might  have  gone  without  any 
such  agreement  whatever  in  that  case,  and  we  do  not  under- 
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stand  or  consider  that  there  was  anything  in  it  to  limit  or 
restrict  the  complainant  from  asking  for  such  a  decree  in 
the  suit  then  pending  before  him. 

The  decree  below  is  therefore  affirmed. 


SUPERIOR  COURT. 

FALL   SESSIONS. 
1865. 


Charles  H.  Richards  v.  Catharine  A.  Torbert. 

An  action  of  waste  will  not  lie  for  tilling  a  lot  three  years  in  succession  in 
Indian  com,  although  it  may  impoverish  the  soil  to  the  injury  and  det- 
riment of  the  reversionar\'  estate  and  interest  in  it,  because  ill-hus- 
bandn,'  is  not  willful  waste  under  the  statute ;  nor  will  such  an  action  lie 
against  a  tenant  in  dower  for  permissive  waste,  if  she  neglects  to  keep 
the  fence  arovmd  such  lot  in  good  repair  and  proper  condition,  or  to  re- 
build it  when  it  becomes  necessary-;  and  it  is  doubtful  whether  the  ac- 
tion will  he  against  a  tenant  in  dower  for  permissive  waste  merely  in  any 
case  whatever  under  the  statute. 

This  was  an  action  of  waste  to  recover  the  place 
wasted  and  double  damages  for  the  injur\'  sustained,  by 
Charles  H.  Richards,  who  was  seized  in  fee  of  the  rever- 
sion, against  Catharine  A.  Torbert,  who  was  seized  of 
an  estate  for  the  term  of  her  life  as  tenant  in  dower,  in 
a  lot  of  land  of  about  six  acres  in  Georgetown,  with  no 
other  improvements  than  a  fence  around  it.  The  action 
was  for  both  voluntan,-  and  permissive  or  negligent  waste, 
the  first  for  planting  and  tilling  the  lot  in  Indian  com 
for  the  three  successive  years  next  preceding  the  com- 
mencement of  the  action,  without  applying  any  mantire 
or  fertilizer  to  the  grotmd,  to  the  permanent  detriment 
and  impoverishment  of  the  soil  and  the  injun.-  of  the 
plaintiff,  the  reversioner,  and  the  latter,  for  neglecting 
the  necessarv'  repairs  to  the  fences  upon  it,  and  permit- 
ting them  to  go  to  decay  and  destruction  without  renew- 
ing them  when  actvially  and  imperatively  required,  to  the 
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injury  of  the  plaintiff,  the  reversioner.  It  was  proved 
that  the  lot  had  been  tilled  each  year  for  the  last  three 
years  in  succession  in  com  as  alleged,  with  a  reduction  of 
about  thirty  bushels  per  annum  in  the  yield  of  the  last 
two  years,  but  the  same  witness  testified  that  the  com 
had  not  been  as  well  tilled  during  the  last  two  seasons, 
as  in  the  preceding  year;  and  it  was  also  proved  that  the 
fence  around  the  lot  was  much  decayed  and  in  a  bad  con- 
dition. 

W.  Saulshury,  for  the  defendant,  called  a  witness  to 
the  stand  to  prove  that  it  had  also  been  planted  in  com 
the  next  year  after  the  action  was  commenced,  and  how 
much  it  produced  the  past  season. 

C.  M.  Ciillen,  for  the  plaintiff.  Is  such  evidence  admissi- 
ble? The  fact  proposed  to  be  proved  was  since  the  action 
was  commenced,  and  the  court  had  already  restricted  the 
evidence  offered  by  the  plaintiff,  as  to  the  depreciation 
and  exhaustion  of  the  soil  by  excessive  and  long  continued 
cultivation  of  it  every  year  in  the  same  kind  of  crop,  to 
the  three  years  next  preceding  the  institution  of  the  suit, 
because  the  action  could  cover  under  the  plea  of  the 
statutes  of  limitations,  no  longer  time  than  that,  and 
would  it  now  permit  the  defendant  to  prove  what  it  had 
produced  since  the  commencement  of  the  suit  ? 

By  the  Court.  The  defendant  is  entitled  to  no  dama- 
ges, and,  of  course,  is  claiming  none,  whatever  may  be 
the  result  of  the  case,  and  therefore  the  rule  which 
restricts  the  plaintiff  in  his  proof  as  just  stated,  and  the 
reason  for  it,  does  not  apply  to  her.  But  as  the  question 
of  fact  for  the  jury  to  decide  on  this  branch  of  case  is, 
whether  the  soil  has  been  impoverished  by  the  kind  of 
cultivation  the  plaintiff  alleges  and  complains  of,  it  may 
be  of  some  service  to  know  how  much  the  lot  produced 
in  the  next  succeeding  year,  in  the  same  crop — and  as  it 
may  throw  some  additional  light  on  that  question  and 
enable  them  the  better  to  decide  it  the  evidence  is  both 
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relevant  and  material  in  that  aspect,  and  is  therefore  ad- 
missible. 

The  witness  was  then  sworn  and  testified  that  he  had 
tilled  the  lot  the  last  year  in  com  and  raised  three  hun- 
dred and  nine  bushels  on  it,  but  he  applied  a  half  ton  of 
Baugh's  bone  dust  to  it. 

A.  P.  Robinson,  Jr.,  for  the  plaintifif,  cited  1  Ch.  Black.  223, 
224.    Waples  v.  Waples,  2  Harr.  285.    2  Greenl.  Ev.  sec.  650. 

1  Washb.  on  Real  Prop.  107,  108,  113.    7  Bac.  Abr.  251,  270. 

2  Bouv.  Law  Diet.  645.    Add.  on  Contr.  377,  378,  380,  387. 

W.  Saulsbury,  (Wright  with  him),  for  the  defendant,  con- 
tended that  the  facts  proved  did  not  amount  to  voluntary- 
waste  in  the  one  case,  nor  to  permissive  waste  in  the 
other,  and  that  in  neither  aspect  could  the  plaintiff  re- 
cover in  the  action. 

C.  M.  Cullen  replied. 

The  Court,  Houston  J.  charged  the  jury  that  this  was  not 
an  action  on  the  case  in  the  nature  of  waste,  as  most,  if 
not  all,  the  adjudged  cases  cited  from  Addison's  work  on 
Contracts  he  presimied  must  have  been,  but  an  action  of 
waste  itself  under  the  statute,  to  recover  the  lot  of  land 
in  question  and  double  the  amount  of  the  damage  for  the 
injiiries  alleged  to  have  been  sustained  by  the  plaintiff, 
who  is  the  owner  in  fee  of  the  reversion  in  the  premises, 
and  to  have  been  committed  and  permitted  by  the  de- 
fendant, who  is  the  immediate  owner  of  it  for  the  term 
of  her  life,  as  tenant  in  dower.  The  statute  upon  which 
it  is  founded,  is  strict  and  rigorous  in  its  exactions,  and 
although  penal,  it  is  at  the  same  time  remedial  in  its 
character,  and  therefore  it  has  ben  said  to  be  entitled  to 
a  liberal  construction  in  order  to  promote  the  remedy 
and  to  abate  the  evils  against  which  it  is  leveled.  But 
none  of  the  cases  cited  go  to  the  extent,  in  our  opinion, 
of  sustaining  the  action  in  such  a  case  as  we  now  have 
before  us.      It  is  against  a  widow  and  tenant  in  dower. 
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and  as  alleged  by  the  plaintiff,  it  is  both  for  willful  waste 
actually  coniniitted  by  her  in  so  planting  and  tilling  the 
lot  in  Indian  corn  for  three  years  in  succession,  as  there- 
by to  permanently  impoverish  or  reduce  the  productive 
quality  of  the  soil  of  it,  and  to  impair  the  value  of  the 
plaintiff's  reversionary  estate  and  interest  in  it;  and  also 
for  permissive  waste  as  it  is  termed,  caused  by  the  decay 
and  dilapidation  of  the  fence  around  it,  by  reason  of  her 
negligence  and  neglect  to  keep  it  in  good  repair  and  proper 
condition,  or  to  rebuild  it  anew  when  actually  necessary, 
to  his  like  loss,  detriment  and  injury.  As  to  the  first 
ground  we  have  only  to  say  to  you  that  it  has  long  since 
been  decided,  and  is  now  well  settled  law  in  the  country 
whence  we  derived  the  original  of  our  own  statute,  with 
some  slight  amelioration  in  the  penal  provisions  of  it,  (the 
statute  there  imposing  treble,  and  ours  only  double  dam- 
ages) that  injudicious,  or  ill  husbandry,  or  tilling  land  in  an 
unhusbandhke  manner,  or  bad  farming  merely,  as  you 
would  call  it,  of  such  premises  by  any  kind  of  a  tenant, 
whether  for  life,  or  years,  cannot  constitute  the  wrong  or 
offence  of  waste  under  the  statute  in  that  country;  1 
Wheat.  Sel.  N.  P.  553.  Harris  v.  Mantle,  3  T.  R.  307.  10 
Bac.  Abr.  423;  and  as  the  American  doctrine  and  practice 
on  the  subject,  according  to  the  authority  of  both  Chancel- 
lor Kent  and  Mr.  Greenleaf  whose  work  on  evidence  has 
been  cited  in  this  case,  is  rather  to  restrict  than  to  enlarge 
the  English  rulings  in  such  cases,  we  do  not  think  it  would 
be  wise  to  go  beyond  them  in  the  present  case.  We  have 
therefore  no  hesitation  in  saying  to  you  that  if  you  should 
be  satisfied  from  the  evidence  that  the  lot  was  injudi- 
ciously and  injuriously  planted  and  tilled  in  Indian  com 
for  three  years  in  succession  preceding  the  institution  of 
this  suit,  and  that  such  injudicious  cultivation  of  it  in  the 
same  kind  of  grain  for  three  years  in  succession,  had  the 
injurious  effect  upon  the  soil  of  it,  which  is  alleged  and 
complained  of  by  the  plaintiff,  it  would  afford  no  legal 
ground  for  an  action  of  waste  under  the  statute  by  the 
plaintiff  against  the  defendant,  and  he  therefore  could  not 
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recover  for  it  in  this  action.  And  as  to  the  other  matter, 
we  have  likewise  no  hesitation  in  saying  to  you,  that  it  has 
long  been  a  mooted  question  in  England  whether  a  tenant 
in  dower  can  be  liable  for  permissive  waste  merely,  in  any 
case,  whatever,  and  it  has  never  been  decided  that  she  can 
be,  although  some  learned  and  eminent  writers  on  the  sub- 
ject in  that  country  have  expressed  the  opinion  that  she 
may  be,  4  Kent's  Com.  75;  but  as  we  are  not  prepared  to 
establish  the  first  precedent  to  that  effect  in  the  present  case, 
or  to  believe  that  it  would  be  in  accordance  with  the  true 
meaning  and  design  of  our  own  statute  on  the  subject,  that 
a  tenant  in  dower  should  forfeit  a  whole  farm,  or  even  a 
lot  of  six  acres  merely,  as  well  as  pay  double  damages  for 
simply  neglecting  to  maintain  and  keep  in  good  and  prop- 
er condition  the  fence  around  it,  or  to  rebuild  the  same 
whenever  it  shoxild  require  it,  we  are  obliged  to  say  to  you 
that  we  do  not  think,  even  if  you  should  be  satisfied  from 
the  evidence  that  the  plaintiff  has  sustained  in  his  rever- 
sionary estate  and  interest  in  the  lot,  the  loss  and  injury 
alleged  and  complained  of  by  him  in  the  decay  and  dilapi- 
dation of  the  fence  around  it,  by  reason  of  the  neglect  or 
negligence  of  the  defendant  to  repair  it  and  keep  it  in  prop- 
er order  and  condition,  or  to  rebuild  it  anew  when  necessa- 
ry, that  in  that  case  either,  the  plaintiff  would  be  entitled 
to  recover  in  the  present  action,  because  it  would  not  in 
our  opinion  in  such  a  case  as  this,  constitute  within  the 
purview  and  meaning  of  our  statute  what  is  termed  permis- 
sive waste,  or  waste  through  neglect  and  negligence  in  that 
respect,  on  the  part  of  the  defendant  as  a  tenant  in  dower 
of  the  premises. 


Elias  S.  Reed  and  Robinson  C.  Walker  v.  The  Phila- 
delphia, Wilmington  and  Baltimore  Railroad  Com- 
pany. 

An  arrangement  between  a  railroad  company  and  a  committee  of  a  Peach- 
Growers'  Convention  to  run  a  special  daily  peach  train  during  a  peach 
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season  over  their  road  from  this  State  to  Philadelphia,  so  as  to  connect 
by  a  certain  hour  the  same  day  with  the  railroad  thence  to  New  York, 
and  deliver  peaches  there  in  time  for  the  next  morning's  market,  and 
afterward  advertised  by  the  company  by  handbills  posted  at  the  sta- 
tions on  the  road  prior  to  the  commencement  of  the  season,  to  be  so  run 
with  the  design  to  make  such  connection  at  Philadelphia,  will  not  con- 
stitute a  special  contract  on  the  part  of  the  company  with  the  peach 
growers  of  the  State,  or  with  any  one,  to  transport  peaches  during  the 
season  by  such  train ;  but  only  such  a  contract  as  the  law  appUcable  to 
common  carriers  raises  in  such  a  case,  and  therefore  the  company  was 
not  liable  for  any  peaches  which  were  not  accepted  by  it  for  transporta- 
tion by  such  train. 

Nor  was  the  company  liable  for  work  and  labor  of  hands  furnished  by  the 
shipper  in  loading  the  cars  at  a  station  with  such  of  his  peaches  as  were 
shipped  from  it,  if  it  was  the  custom  of  shippers  to  furnish  the  hands 
for  that  purpose,  and  the  custom  was  acquiesced  in  by  the  shippers. 
The  company  was  a  common  carrier  of  goods  in  the  case,  and  as  to 
peaches  that  were  delivered  to,  and  accepted  by  it,  for  transportation 
by  such  train,  was  responsible  as  such  for  all  losses  and  injuries  thereto, 
except  such  as  were  caused  by  act  of  God,  the  public  enemy,  and  the 
default  of  the  shipper  himself.  The  care  and  diligence  required  in  such 
case  is  to  be  measured  in  a  great  degree  by  the  character  of  the  goods 
to  be  transported,  and  its  liability  may  be  greater  or  less  according  to 
the  condition  of  them  when  received  by  it,  for  they  ought  to  be  in  a 
suitable  condition  and  a  proper  state  of  preparation  for  transportation 
when  delivered  and  accepted  for  it.  This  obligation  is  imposed  upon 
the  Company  as  a  public  duty  and  by  its  undertaking  to  carry  safely, 
as  far  as  human  care  and  foresight  will  admit.  These  obligations  impose 
on  the  carrier  the  duty  to  carry  and  safely  deliver  the  goods  in  good 
order  and  in  a  reasonable  time  at  the  place  of  their  destination,  and 
nothing  will  exempt  the  company  as  such  from  this  responsibility,  ex- 
cept as  before  stated. 

But  the  principle  on  which  the  extraordinary  liability  of  common  carriers 
is  founded,  does  not  extend  the  responsibility  to  the  time  occupied 
in  the  transportation  of  them,  unless  they  expressly  contract  to  deliver 
them  within  a  given  time ;  but  if  they  do  so  bind  themselves  by  special 
contract,  they  are  obliged  to  deliver  at  all  events  at  the  specified  time, 
although  the  delay  may  be  occasioned  by  inevitable  accident  or  neces- 
sity beyond  the  control  of  human  care  or  foresight.  In  the  absence, 
however,  of  a  special  contract  to  deliver  on  time,  they  are  bound  to  use 
due  care  and  diligence  to  complete  the  transportation  within  a  reasona- 
ble time,  having  regard  to  the  character  of  the  goods  and  the  necessity 
of  its  speedy  delivery  at  the  place  of  destination. 

In  this  case,  the  company  having  put  forth  a  public  handbill  indicating  the 
time  for  the  train  to  leave  Dover  and  about  the  time  it  was  to  reach 
Philadelphia,  was  bound  to  use  due  diligence,  care  and  skill,  and  to  exert 
all  the  means  in  its  power  to  make  the  time  mentioned  in  it  for  its  arriv- 
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al  there.  And  for  the  same  reason  that  it  was  not  responsible  for  the 
natural  decay  of  the  fruit  in  transit,  it  is  held  to  a  stricter  degree  of  care 
and  diligence  for  the  transportation  and  delivery  of  it  at  the  time 
specified. 

Ordinarily  the  delivery  of  goods  to  a  railroad  company  is  made  at  its  sta- 
tions to  a  freight  agent.  To  constitute  a  delivery  to,  and  an  acceptance 
by,  the  company  as  common  carriers,  it  must  appear  that  the  peaches 
which  were  not  carried  away  by  it  were  in  its  possession,  and  that  it  had 
assumed  the  exclusive  custody  and  control  over  them,  and  that  the 
plaintiffs  had  at  the  same  time  parted  with  and  entirely  surrendered 
their  possession  and  control  over  them.  If  there  was  not  such  a  deliv- 
eiy,  the  relation  of  consignor  and  carrier  did  not  exist  between  the 
parties. 

If  there  was  any  negligence  or  default  on  the  part  of  the  Camden  and  Am- 
boy  Railroad  Company  which  resulted  in  loss  and  injury  to  the  plain- 
tiffs, the  defendants  were  not  in  any  way  responsible  for  it,  because  the 
engagements  of  the  former,  formed  no  part  of  the  obligations  of  the  lat- 
ter, unless  they  made  themselves  so  responsible  by  express  agreement. 
If  they  engaged  or  undertook,  as  common  carriers,  to  carry  and  deliver 
peaches  beyond  the  terminus  of  their  road,  they  would  be  bound  to  do 
so,  and  would  be  liable  for  the  consequences  of  their  default  in  that 
respect. 

The  peaches  which  the  company  accepted  and  undertook  to  carry,  estab- 
lished the  relation  of  carrier  and  consignor  between  it  and  the  plaintiffs, 
and  the  responsibility  of  a  common  carrier  attached  to  it  on  receiving 
them  for  transportation,  notwithstanding  the  advertisement  excepted 
Saturdays  and  Sundays  as  days  for  the  running  of  the  train. 

Whether  the  defendants  as  common  carriers  were  bound  to  receive  and 
carry  the  plaintiff's  peaches  without  prepayment  or  tender  of  the  freight 
upon  them,  would  depend  upon  the  custom  of  the  company  in  that  re- 
spect, which  was  a  fact  for  the  jury  to  determine. 

If  it  appeared  that  the  loss  and  injury  complained  of  by  the  plaintiffs  was 
caused  partly  by  their  own  negligence  and  partly  by  the  negligence  of 
the  defendants,  they  cannot  recover,  unless  by  ordinary  care  the  plaint- 
iffs could  not  have  avoided  the  consequences  of  the  negligence  of  the 
defendants. 

This  was  an  action  of  assumpsit  tried  before  Wootten 
and  Wales,  Justices,  Gilpin,  C.  J.,  not  sitting,  in  which 
Elias  S.  Reed  and  Robinson  C.  Walker  were  plaintiffs,  and 
the  Philadelphia,  Wilmington  and  Baltimore  Railroad 
Company  were  defendants,  for  the  breach  of  an  alleged 
agreement  with  them  to  transport  for  them  all  the  peaches 
they  should  deliver  for  the  purpose,  at  the  railroad  station 
of  the  company  at  Dover  during  the  peach  season  of  the 


REED  AND  WALKER  v.  P.  W.  &  B.  R.  R.  CO.     179 


year  1864,  from  said  station  to  Washington  Street  wharf 
in  the  city  of  Philadelphia,  and  to  nm  each  day  (Saturdays 
and  Sundays  excepted)  during  said  season  sufficient  cars 
over  the  railroads  of  the  company  for  that  purpose,  to 
leave  Dover  each  day  as  aforesaid  at  fifteen  minutes  before 
five  o'clock  P.  M.  and  to  arrive  at  Washington  Street 
wharf  in  Philadelphia  by  half  past  nine  o'clock  the  same 
evening,  and  which  agreement,  as  they  alleged,  was  indi- 
cated and  expressed  in  the  following  statement  of  facts  and 
circtmistances :  In  the  month  of  May  1864,  a  convention  of 
the  peach-growers  of  the  State  was  held  in  Dover  for  the 
purpose  of  making  an  arrangement  for  the  transportation 
of  peaches  by  railroad  from  this  State  through  Philadel- 
phia to  the  city  of  New  York,  in  which  a  committee  con- 
sisting of  several  members  of  it,  was  appointed  to  confer 
with  the  President  of  the  Philadelphia,  Wilmington  and 
Baltimore  Railroad  Company  for  that  purpose,  and  which 
committee  soon  afterward  called  upon  him  and  apprised 
him  of  their  appointment  and  the  object  of  their  mission, 
when  he  informed  them  that  he  was  willing  to  afford  the 
peach-growers,  whom  they  represented,  the  facility  and  ac- 
commodation indicated  and  desired  by  them,  and  that  he 
would  do  all  that  lay  in  his  power  to  accomplish  the  object 
which  they  had  in  view,  but  at  the  same  time  advised  them 
to  visit  the  President  of  the  Camden  and  Amboy  Railroad 
Company  and  ascertain  whether  that  company  would  be 
willing  to  enter  into  the  arrangement  and  unite  with  his 
company  in  carrying  it  into  efifect,  which  they  did,  and  re- 
turning informed  him  that  the  latter  company  would  carry 
the  peaches  of  the  growers  whom  they  represented,  during 
the  season  over  their  road  daily  from  Washington  Street 
wharf,  Philadelphia  to  New  York,  provided  that  ten  car 
loads,  at  least,  should  be  delivered  to  them  at  Washington 
Street  wharf  by  half  past  nine  o'clock,  P.  M.  each  day,  and 
upon  which  he  entered  into  a  more  extended  conversation 
with  them  on  the  subject  and  seemed  anxious  to  ascertain, 
and  made  particular  iaquiries  of  them  to  learn  what  would 
probably  be  the  amount  of  the  forthcoming  crop  to  be  car- 
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ried  during  the  season  to  New  York  by  the  arrangement 
which  they  proposed  to  make,  in  order  to  determine  what 
number  of  cars  it  would  be  necessary  for  his  company  to 
provide  and  furnish  daily  for  the  purpose,  to  which  they 
replied  that  the  estimate  of  the  members  of  the  convention 
was,  that  it  would  not  be  less  than  double  the  amount 
shipped  the  preceding  season,  which  was  three  hundred 
and  sixteen  thousand  baskets,  but  one  member  had  ex- 
pressed the  opinion  that  it  would  amount  to  a  million  of 
baskets.  He  thereupon  assured  them  that  an  extra  train 
of  sixty  good  cars  suitable  for  the  purpose,  should  be  run 
daily  during  the  season,  as  soon  as  the  shipment  of  them 
should  commence,  to  leave  Dover  and  arrive  at  Washing- 
ton Street  wharf,  Philadelphia,  at  the  respective  hours  be- 
fore mentioned.  He  further  stated  that  he  would  expect 
the  Camden  and  Amboy  Railroad  Company  to  furnish  their 
proportion  of  cars  according  to  the  number  of  miles  to 
be  run  over  the  roads  of  the  companies  respectively, 
which  would  make  their  number  a  little  larger  than  his 
company's,  and  he  had  no  doubt  that  company  would 
do  it,  but  that  he  would  attend  to  that  matter,  and 
with  that  he  would  be  able  to  carry,  and  would  carry  all 
their  peaches  according  to  the  arrangement  without  any 
difificulty;  but  this  was  said  and  this  assurance  given  by 
him  on  the  basis  of  the  estimate  furnished  by  the  committee 
that  the  amount  of  the  crop  of  that  season  would  not  be 
less  than  double  that  of  the  preceding  year.  The  Camden 
and  Amboy  Company,  however,  would  not  engage  with 
the  committee  to  supply  any  particular  number  of  cars  for 
the  purpose,  and  furnished  but  twenty  until  late  in  the 
shipping  season,  when  they  increased  the  number  to  forty 
cars;  and  before  the  shipping  season  commenced,  the  run- 
ning of  the  extra  train  of  cars  for  the  purpose  according  to 
the  arrangement  as  to  the  time  of  leaving  Dover  and 
reaching  Philadelphia,  was  duly  advertised  by  handbills 
posted  at  all  the  stations  on  their  railroad  through  the  peach 
growing  sections  of  the  State.  The  action  of  the  plaintiffs 
was  upon  the  alleged  failure  of  the  defendants  to  receive 
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and  carry  for  them  pursuant  to  this  arrangement  so  made 
and  advertised,  forty  eight  thousand  six  hundred  and  eighty 
baskets  of  peaches  delivered  by  them  during  the  season  at 
their  railroad  station  at  Dover,  a  considerable  portion  of 
which  it  was  alleged,  the  defendants  did  not  receive  on 
their  extra  train  of  cars  the  days  they  were  delivered, 
although  always  delivered  there  in  time  for  shipment  the 
same  day,  and  the  balance  of  which,  although  received  pur- 
suant to  the  arrangement,  it  was  alleged  thev  had  failed  to 
carry  in  time  to  Washington  Street  wharf,  Philadelphia. 
For  the  defendants,  it  was  proved  that  the  aggregate  num- 
ber of  baskets  of  peaches  carried  over  their  road  during 
the  season  exceeded  seven  hundred  thousand  baskets.  It 
was  also  proved  on  behalf  of  the  plaintiffs  that  in  conse- 
quence of  the  alleged  failures  on  part  of  the  defendants, 
they  \^'ere  obliged  to  ship  about  eight  thousand  baskets  of 
their  peaches  by  Adams  &  Go's  Express  to  New  York,  at  a 
greater  cost  of  transportation. 

E.  Saulsbury,  for  the  plaintiffs.  Upon  the  facts  proved  it 
was  both  the  duty  and  the  engagement  of  the  company, 
through  their  President  of  it,-  Mr.  Felton,  to  furnish  a  suf- 
ficient number  of  cars  for  the  purpose  contem.plated  by  the 
peach  growers  of  the  State  at  the  time  the  arrangement 
was  made  by  him,  and  to  secure  the  proportion  due  from 
the  Camden  and  Amboy  Railroad  Company,  and  which 
should  have  been  contributed  by  that  company  for  the 
purpose,  and  if  he  was  unable  to  do  that,  then  his  own 
company  was  bound  by  his  assurance  and  contract  to 
supply  the  deficiency;  for  his  assurance  to  the  committee 
after  the  arrangement  had  been  made  by  them  with  that 
company,  and  they  had  consented  to  unite  with  his  com- 
pany in  the  transportation  of  them  to  New  York,  was 
that  the  peaches  from  Delaware  should  be  carried  as  pro- 
posed and  desired  by  the  growers  of  them.  But  the  defi- 
ciency in  that  respect  was  not  alone  the  fault  of  the  Cam- 
den and  Amboy  Company,  because,  instead  of  a  train  of 
but  one  hundred  cars  a  day,  the  utmost  he  contemplated, 


182  SUPERIOR  COURT. 


it  would  have  taken  a  train  of,  at  least,  one  hundred  and 
twenty  cars  a  day  to  carry  off  the  peach  crop  of  that  season. 
But  the  requirement  contained  in  the  advertisement  or 
handbill  published  and  posted  along  their  railroad  in  the 
month  of  July  preceding  the  shipments  which  commenced 
early  in  August  that  year,  that  ''peaches  must  be  delivered 
at  depots  or  stations  an  hour  before  the  time  for  the  trains 
starting  therefrom,"  when  complied  with  by  a  shipper,  not 
only  constituted  a  contract,  but  a  special  contract  with 
him  on  the  part  of  the  company,  to  carry  every  peach 
delivered  by  him  to  the  point  designated  in  it,  Washington 
Street  Wharf  in  the  City  of  Philadelphia,  by  half  past 
nine  o'clock  P.  M.  the  same  day,  but  which  the  evidence 
showed  had  scarcely  been  done  in  a  single  instance  during 
the  season.  The  plaintiffs  had  proved  that  they  delivered 
at  their  depot  in  Dover  by  the  time  required  and  generally 
an  hour  or  more  sooner  than  required,  for  transportation 
by  the  extra  train  advertised  for  the  purpose,  about  forty 
eight  thousand  baskets  of  peaches,  and  that  often  as  many 
as  a  thousand  and  more  a  day  were  left  over  for  the  want 
of  sufficient  cars  to  take  them  the  day  they  were  delivered, 
and  by  reason  of  which  hundreds  of  baskets  rotted  upon 
their  hands,  whilst  a  very  large  proportion  of  even  those 
which  were  shipped,  owing  to  the  fact  that  the  train  was 
invariably  behind  the  time  for  leaving  Dover,  rarely,  if 
ever  reached  their  destination  in  time,  either  in  Philadel- 
phia or  New  York,  and  the  latter  city  in  particular,  in 
time  for  the  morning  market  the  next  day,  in  consequence 
of  which,  they  had  to  be  sold  at  the  lowest  prices,  entail- 
ing heavy  losses  upon  them,  and  of  course  those  which  had 
to  be  held  over  at  the  depot  here  for  the  want  of  cars,  to 
await  shipment  the  next  day,  had  but  to  share  for  the  same 
reasons,  the  fate  of  the  former,  and  had  to  go  into  market 
in  the  same  manner,  and  be  sold  at  a  still  greater  and 
more  ruinous  sacrifice.  The  defence,  however,  might  be 
set  up  that  such  as  had  not  been  shipped  on  the  railroad, 
although  taken  to  the  depot  for  that  purpose,  had  not  been 
delivered  to,  or  received  by  the  company,  and  therefore  it 
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was  not  responsible  for  any  loss  which  had  been  sustained 
on  account  of  that  portion  of  them.  But  it  had  been 
proved  in  the  case  that  a  portion  of  the  warehouse  at  the 
depot  of  the  company  had  been  specially  assigned  by  the 
agent  of  it  to  the  plaintiffs  for  the  storage  and  reception 
of  their  peaches,  until  they  could  have  the  cars  there  to 
put  them  in;  because  it  was  also  proved  that  it  was  a 
matter  of  daily  and  constant  occurrence  for  the  comj^any 
not  only  to  be  without  a  solitary  car  upon  the  siding  at 
the  depot  to  put  theirs  or  any  body  else's  fruit  in  previous 
to  the  arrival  of  the  train  from  below,  but  not  enough  in 
the  train  on  its  arrival  there  to  carry  off  more  than  a  half 
to  two-thirds  of  the  quantity  awaiting  shipment  by  them, 
and  in  consequence  of  being  unifonnly  behind  their  sched- 
ule time  for  starting  from  it,  such  would  be  the  hurry  and 
flurry  and  the  impetuous  haste  to  made  their  shiftings  and 
leave  there  just  as  soon  as  possible,  that  they  would  often 
bump  the  cars  with  such  violence  as  to  upset  the  baskets 
in  them,  and  get  away  before  the  shippers  waiting  there 
impatiently  for  them,  could  get  enough  of  their  fruit  on 
board  to  fill  up  whatever  little  vacant  space  or  room  might 
be  left  on  board  of  them.  Well,  such  being  the  case,  it 
was  certainly  bat  the  exercise  of  a  sound  and  reasonable 
discretion  and  presumed  authority  on  the  part  of  the  agent 
of  the  company,  to  assign  to  such  shippers  as  the  plaintiffs 
were,  any  vacant  portion  of  the  warehouse  of  the  company 
for  the  storage  and  protection  of  their  peaches  whilst  thus 
delayed  at  the  depot,  and  that  in  contemplation  of  law, 
would  constitute  beyond  all  doubt,  a  delivery  to,  and  a  re- 
ception of  it  by  the  company,  without  paying  the  freight 
for  them,  until  there  were  cars  there  to  put  them  in.  20 
Conn.  354.  Add.  on  Contr.  889.  For  when  goods  arc  de- 
livered in  a  place  proposed  by  the  common  carrier,  or  his 
agent,  which  is  the  same  in  effect,  it  was  a  sufficient  deliv- 
ery to  bind  him.  Chit,  on  Carriers,  88,  note  1.  A.s  to  the 
Hability  of  the  company  in  general  for  any  and  every  loss 
sustained  by  the  plaintiffs  under  all  the  facts  and  circum- 
stances proved  in  the  case,  the  broad  and  stringent  princi- 
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pie  was  well  settled,  and  on  that  he  should  rely  for  an  ade- 
quate verdict  of  the  jury  in  such  a  case  in  favor  of  the 
plaintiffs,  and  that  principle  was  as  follows:  a  common  car- 
rier who  has  received  goods  to  be  carried  by  him,  is  regard- 
ed in  law  in  the  light  of  an  insurer  of  their  safety  from 
danger,  or  loss,  and  is  bound  to  exercise  the  strictest  care 
and  diligence  in  carrying  them,  and  nothing  will  excuse 
or  relieve  him  from  this  stringent  duty  and  obligation,  but 
the  act  of  God,  or  the  public  enemy.  McHenry  v.  Phila. 
Wil.  &  Bait.  R.  R.  Co.  4  Harr.  448.  In  addition  to  what 
he  had  before  said  on  that  subject,  he  would  specially  call 
the  attention  of  the  jury  to  one  or  two  more  facts  proved 
and  which  he  had  not  before  mentioned.  It  was  the  fact 
proved  that  on  the  4th  of  August  and  again  on  the  10th  of 
that  month,  there  were  no  cars  and  no  train  whatever  at 
Dover  pursuant  to  the  arrangement  and  the  advertisement 
of  it,  whilst  it  was  also  proved  that  on  the  latter  day  the 
plaintiffs  had  a.  large  quantity  of  fruit  for  shipment  at  the 
depot  here,  and  which  in  consequence  of  it,  depreciated  so 
much  upon  their  hands,  that  they  were  obliged  to  dispose 
of  a  large  portion  of  it  in  another  manner,  and  of  course, 
at  much  below  their  actual  cost.  It  was  likewise  proved 
that  the  company  had  upon  the  road  but  sixteen  peach  cars 
per  day  up  to  the  16th  of  August.  That  four  more  were 
put  on  by  the  20th  and  that  the  Camden  and  Amboy  Com- 
pany put  on  some  in  the  month  of  September  toward  the 
close  of  the  season.  That  the  company  was  so  in  the  habit 
of  overloading  their  trains  and  adding  loaded  cars  to  it 
as  it  proceeded  up  the  road,  that  on  one  occasion,  at  least, 
their  engine  proved  too  weak  in  the  knees  to  pull  it  up  the 
grade  between  Wilmington  and  New  Castle,  when  it  had 
to  be  divided  and  one  half  run  on  to  Wilmington  and  the 
other  left  behind  until  they  could  come  back  for  it.  and 
therefore  it  was  not  at  all  surprising  that  their  trains  never 
reached  Washington  Street  wharf  by  half -past  nine  o'clock 
in  the  evening;  he  was  bold  to  say  so,  because  the  defend- 
ants had  not  proved  that  it  ever  did  it.  As  to  the  measure 
of  the  damages  to  be  awarded  to  the  plaintiffs,  the  rule 
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was  well  settled  and  is  stated  in  these  few  words,  the  value 
of  the  goods  delivered  to  a  common  carrier  to  be  carried 
by  him,  but  not  carried  and  delivered  by  him,  at  the  place 
of  their  destination,  is  the  measure  of  the  damage  for 
which  he  is  liable.  Sedw.  on  Dama.  356.  As  to  that  por- 
tion of  the  peaches  of  the  plaintiffs  which  were  delivered 
in  New  York,  it  had  been  proved  that  they  sold  for  from 
fifty  to  seventy-five  cents  per  basket  less  than  they  would 
have  sold  for  in  that  market,  if  they  had  reached  there  in 
time  and  according  to  the  schedule  fixed  for  the  arri\-al  of 
the  train.  The  residue  delivered  by  them  at  the  depot 
here  but  not  carried  away  by  the  company,  if  they  had 
been  carried  in  time,  as  they  should  have  been,  to  that  city 
also,  would  have  sold,  according  to  the  evidence  and  the 
varieties  of  them,  at  an  average  price  of  one  dollar  and 
fifty  cents  per  basket;  the  freight  and  commissions  on  them 
would  have  been  forty  cents,  which  with  the  amount  they 
received  for  that  portion  which  they  were  constrained  to 
and  were  able  to  sell  here  at  any  price  however  insignifi- 
cant, are  to  be  deducted,  of  course,  from  the  aggregate 
amount  for  which  they  would  have  sold  at  that  average 
rate,  and  the  balance  was  the  amount  of  the  damage  to 
which  the  plaintiffs  were  entitled  for  the  loss  they  had  sus- 
tained on  them.  They  were  also  .entitled  to  recover  the 
difference  between  what  they  had  to  pay  to  the  Express 
Company  for  the  eight  thousand  baskets  which  they  were 
obliged  to  ship  in  that  manner,  and  what  they  would  have 
had  to  pay  in  freight  to  the  defendants,  if  they  could  have 
shipped  the  same  by  their  extra  train,  and  which  difference 
was  ten  cents  per  basket.  Scdw.  on  Dama.  356.  The  plain- 
tiffs themselves  compute  their  total  loss  on  the  several 
grounds  just  stated,  at  twenty-one  thousand  and  twenty- 
five  dollars. 

D.  M.  Bates,  for  the  defendants.  There  were  two  great 
questions  on  which  the  claim  of  the  plaintiffs  depended, 
and  the  first  was  whether  the  defendants  were  liable  for  the 
loss  of  the  peaches  left  at  the  Dover  depot.     The  plaintiffs 
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alleged  that  they  were  so  liable,  because  they  were  deliv- 
ered to  them,  and  in  the  next  place  that  they  were  so  lia- 
ble, because  they  refused  to  accept  them,  two  very  contra- 
dictory and  irreconcilable  grounds  apparent  upon  the 
mere  statement  of  them.  The  diflference  between  those 
delivered  and  accepted,  and  those  which  were  taken  to  the 
depot,  but  not  accepted  by  the  company,  was  alleged  b\- 
the  plaintiffs  to  amount  to  about  fifteen  thousand  baskets. 
What  constituted  a  delivery  to.  or  an  acceptance  of  goods 
by,  a  common  carrier  (for  they  were  one  and  the  same 
thing)  was  this:  they  must  come  into  his  custody  and  pos- 
session with  an  unqualified  undertaking  on  his  part  at  all 
events  to  carry  them.  As  a  general  thing,  he  was  prepared 
to  admit,  that  a  deposit  of  goods  in  a  warehouse  of  the 
carrier,  was  indicative  of  a  purpose  on  his  })art  to  carry 
them,  and  would  amount  to  a  delivery  of  the  goods  to  him 
to  be  carried,  and  would  imply  a  contract  on  his  part  to 
carry  them.  But  to.  do  that,  it  must  appear  that  there  was 
a  complete  delivery  to  him  and  a  complete  acceptance  of 
the  goods  by  him,  and  an  unqualified  undertaking  by  him 
to  carry  them.  For  the  principle  or  rule  of  law  on  the 
subject  was,  if  the  goods  are  deposited  in  a  warehouse  of 
the  carrier  with  an  unqualified  undertaking  on  his  part  to 
carry  or  forward  them,,  it  will  constitute  a  delivery  to  and 
an  acceptance  by  him  as  a  carrier.  Ang.  on  Carr.  sees.  129, 
130,  131,  134,  136.  If  the  goods  are  deposited  in  the  office 
or  depot  of  the  carrier  and  entirely  relinquished  by  the 
owner  to  his  possession,  it  will  constitute  a  delivery  of  the 
goods  to  him  as  a  carrier.  2  Pars,  on  Contr.  179.  It  was 
not  only  a  fact  well  and  universally  known  throughout  the 
State,  but  it  had  been  distinctly  proved  in  the  case,  that 
the  peach  crop  of  1864  far  transcended  on  the  first  of  Au- 
gust by  more  than  double  the  amount  of  the  best  estimate 
which  the  peach  growers  in  convention  assembled  to  devise, 
and  the  committee  appointed  to  propose  the  arrangement 
to  the  defendants  to  carry  their  peaches  by  an  entirely  new 
method  to  the  city  of  New  York,  could  present  to  Mr.  Fel- 
ton,  the  President  of  the  company,  when  they  for  the  first 
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time  so  late  as  the  month  of  May  preceding  waited  upon 
him  for  that  purpose,  and  could  any  juror  in  the  box,  or 
any  person  out  of  it  suppose,  with  all  the  proof  before  him 
which  had  been  elicited  in  the  case  on  that  point,  and  of 
the  immense  and  overwhelming  amount  of  peaches  which 
were  daily  coming  in  and  accumulating  at  the  Dover  depot 
during  the  months  of  August  and  September  in  that  year, 
that  Mr.  Walker,  or  any  other  agent  of  the  company  not 
cntireh'  bereft  of  his  senses,  would  have  been  so  inconsid- 
erate and  unmindful  of  his  duty,  or  so  unfaithful  to  the 
trust  reposed  in  him  by  the  company  under  such  circum- 
stances, and  when  he  already  knew  the  utter  inability  of 
the  company  to  meet  such  a  sudden  and  unexpected  demand 
upon  them,  as  to  accept  and  undertake  to  carry  all  the 
peaches  which  were  then  pouring  in  ujjon  him  in  such  a 
flood  at  the  depot  ?  On  the  contrary,  was  it  not  evident 
from  the  fact  proved,  that  he  was  every  day  moving  around 
among  the  owners  and  shippers  of  them  at  the  station,  no- 
tifying them  in  advance,  what  quantity  of  baskets  he  would 
be  able  to  ship  for  them  respectively,  having  inavoidably 
to  disappoint  in  that  way  the  hopes  and  expectations  of 
all  others,  as  well  as  the  plaintiffs,  that  he  did  not,  and 
could  not,  have  intended  to  accept,  or  to  undertake  to  carry 
such  as  he  knew  must  necessarily  be  left  over,  and  which 
he  had  actually  informed  them  at  the  time,  the  company 
could  not  carry,  and  which  they  knew,  just  as  well  as  he 
did,  it  could  not  carry?  Besides,  it  had  been  proved  that 
there  was  no  warehouse,  or  any  other  building  provided  or 
kept  by  the  company  at  the  depot  for  the  reception  or 
storage  of  peaches,  and  that  its  uniform  practice  was  to 
require  the  shippers  to  put  their  fruit  themselves  from  their 
wagons  into  the  cars,  or  if  they  were  so  transferred  in  the 
first  place  to  their  open  platforms  or  depot  grounds,  they 
should  afterward  put  them  in  their  cars;  and  the  company 
therefore  never  considered  that  it  assimied  any  possession 
or  custody  of  them,  or  had  incurred  any  liability  on  ac- 
count of  them  until  they  were  put  in  their  cars,  and,  of 
course,   such   being   the   uniform   and   established  practice 
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and  custom  of  the  company  and  as  uniformly  recognized 
and  acquiesced  in  by  the  shippers  and  the  pubHc  generally, 
there  could  not  be  either  in  point  of  law  or  in  fact  in  such 
a  case,  any  delivery  of  them  to  the  company,  or  any  accept- 
ance of  them  by  the  company,  in  their  character  and  ca- 
pacity as  common  carriers,  until  the  plaintiff's  peaches  were 
so  delivered  on  board  their  cars.  But  the  evidence  of  Mr. 
AValker,  the  agent  himself,  in  regard  to  the  matter,  had 
settled  that  question  conclusively,  he  considered;  for  his 
testimony  was  that  he  not  only  had  no  instructions  or  au- 
thority from  the  company  to  receive  or  store  peaches  in 
the  warehouse,  but  that  i:)ortion  of  it  being  at  the  time  un- 
occupied, as  a  matter  of  convenience  and  accommodation 
to  the  plaintiffs,  he  had  merely  given  them  his  permission 
to  put  them  there,  where  they  could  overhaul  and  cull  them, 
and  select  out  such  as  would  do  afterward  to  ship  from 
such  as  would  not,  and  that  they  retained  the  custody, 
control,  and  supervision  of  them  and  even  had  guards  of 
their  own  to  watch  over  them  by  night,  so  that  it  clearly 
appeared  that  instead  of  being  delivered  to,  or  received  or 
accepted  by  him,  they  still  continued  in  their  own  control 
and  in  their  own  immediate  custody  and  possession  all  the 
time  for  the  purpose  of  being  prepared  for  delivery  and 
shipment  afterward.  He  would,  however,  in  regard  to  the 
matter  ask  the  court  to  instruct  the  jury  that  there  is  no 
technical  rule  in  law  to  determine  what  constitutes  a  deliv- 
ery of  goods  to,  or  an  acceptance  of  them  by,  a  common 
carrier,  and  that  unless  the  peaches  of  the  plaintiffs  in  this 
case  were  delivered  to  the  company,  and  placed  in  their 
exclusive  possession,  or  under  their  exclusive  control,  and 
were  accepted  by  them  with  an  undertaking  to  carry  them 
at  all  events,  there  was  no  delivery  of  them  to  the  compa- 
ny. Also  to  instruct  them  that  in  order  to  entitle  the 
plaintiff  to  recover  for  a  refusal  by  the  company  as  a  com- 
mon carrier  to  carry  them,  it  was  necessary  for  them  to 
allege  in  their  declaration  and  to  prove  on  the  trial,  that 
they  tendered  to  the  company  the  freight  upon  them,  and 
unless  such  a  tender  had  been  proved,  they  were  not  enti- 
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tied  to  recover  for  any  refusal  of  the  company  to  accept  and 
carry  them.  But  he  would  go  further  and  also  ask  the 
court  to  charge  the  jury  that  no  special  contract  between 
the  plaintiffs  and  the  defendants  to  accept  and  carry  all  the 
peaches  they  had  that  season  at  the  Dover  depot,  had  been 
proved  in  the  case,  and  without  proof  of  such  a  special 
contract  between  the  parties  to  the  action,  there  could  not 
have  been  a  contract  of  any  kind  whatever,  either  express 
or  implied,  between  them  to  do  so,  because  it  takes  two 
parties  to  make  a  contract  of  either  kind,  who  must  be 
mutually  and  respectively  bound  by  it,  and  each  of  whom 
must  perform  his  or  their  respective  parts  of  it.  But  in 
this  case,  under  the  arrangement  made  by  the  committee 
of  the  convention  of  peach-growers  with  the  company  for 
running  a  through  train  for  the  transportation  of  peaches 
from  this  State  to  the  city  of  New  York,  none  of  the 
peach-growers  even,  much  less  the  plaintiffs  who  were  but 
buyers  and  not  growers  of  them,  entered  into,  or  were  bound 
by  any  contract,  either  express  or  implied,  to  ship  a  solita- 
ry basket  of  peaches  by  such  through  trains  of  the  com- 
pany, and,  of  course,  if  neither  the  plaintiifs,  nor  anybody 
else,  were  parties  on  the  other  side  to  such  a  supposed  and 
visionary  conception  of  a  contract  of  some  kind  or  another, 
but  were  in  truth  no  parties  to,  nor  bound  to  perform  any 
contract  known  to  the  law  in  such  a  case,  they  could  not 
pretend  to  claim  that  the  company  was  bound  by  any  con- 
tract whatever  with  them,  in  regard  to  that  particular  mat- 
ter. The  extent  of  the  legal  obligation  of  the  company  in 
such  a  case  was  simply,  and  nothing  more  than  their  ordi- 
nary duty  and  legal  liability  as  a  common  carrier,  to  carry 
to  the  extent  of  its  ability,  the  peaches  of  the  season  for 
the  growers  and  owners  of  them  in  general,  pursuant  to 
its  public  advertisement  with  dufe  care  and  diligence. 

The  second  great  question  was  what  was  the  extent  of  the 
obligation  and  liability  of  the  defendants  in  regard  to  the 
transportation  of  so  much  of  the  peaches  of  the  plaintiffs 
as  were  delivered  to 'and  accepted  by  the  company,  and 
which  it  undertook  to  carry?    That  was  to  be  ascertained 
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and  determined  by  the  terms,  effect  and  meaning  of  their 
undertaking  in  that  particiilar;  and  that  in  turn  was  to  be 
ascertained  and  determined  from  the  pubHc  advertisement 
which  it  distributed  and  posted  along  the  Hne  of  the  rail- 
road, and  by  which  it  gave  public  notice  of  the  special 
train  that  would  be  run,  the  purpose  for  which,  and  the 
time  when,  it  would  be  run,  &c.  That  was  the  only  engage- 
ment, and  that  comprised  the  whole  measure  and  extent  of 
the  engagement  and  the  obligation  which  was  entered  into 
and  assiimed  by  the  company  in  regard  to  the  matter. 
The  advertisement  was  to  the  following  effect:  "During 
the  peach  season  of  1864,  commencing  Monday,  Aug.  1st, 
a  special  train  will  be  run  daily,  Saturday  and  Sunday  ex- 
cepted, between  Harrington  and  Philadelphia  for  the  trans- 
portation of  perishable  fruit.  To  leave  Harrington  after  the 
arrival  of  trains  from  Salisbury  and  Milford,  at  3.25  P.  M., 
Felton  3.50,  Canterbury  4.00,  Willow  Grove  4.05,  Camden 
4.20,  Dover  4.45,"  and  so  on  with  the  respective  hours  des- 
ignated for  leaving  the  stations  above  on  the  road,  and  then 
adds,  "and  is  designed  to  reach  Philadelphia  with  peaches 
&c.  from  Salisbury  and  Milford  and  intermediate  points 
about  9.30  P.  M.,  in  season  for  cars  that  may  have  been 
fully  loaded  for  New  York,  to  go  through  to  Jersey  City  in 
time  for  next  morning's  market,  on  terms  and  conditions 
agreed  upon  by  committee  of  peach-growers  with  the 
Camden  and  Amboy  and  New  Jersey  Railroad  Companies. 
That  was  all  which  had  any  relation  to  the  train  in  ques- 
tion, except  that  it  closed  with  the  requisition  that  peaches 
should  be  delivered  at  the  several  stations  before  the  time 
for  the  train  to  leave.  But  it  would  be  observed  that  there 
was  not  one  word  in  it  about  any  agreement,  or  any  terms, 
or  conditions  made  by  the  committee  of  the  peach-grow- 
ers, with  the  Philadelphia,  Wilmington  and  Baltimore 
Railroad  Company,  and  no  one  reading  it  covdd  ever  have 
inferred  or  supposed  from  any  thing  contained  in  it,  that 
the  defendants  had  concluded  to  advertise  and  run  the 
train  in  fulfillment  of  any  agreement  whatever  with  them, 
or  any  other  persons.     In  fact  and  in  truth  the  President, 
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Mr.  Felton  never  regarded  the  arrangement  in  the  light 
of  a  formal  and  imperative  contract  that  would  legally  bind 
and  obHgate  any  one  to  comply  with  it,  or  to  perform  it; 
for  as  he  well  knew  that  the  arrangement  and  the  running 
of  the  train  in  conformity  with  it,  would  not  bind  any 
peach-growers,  nor  any  member  of  the  committee  even, 
to  ship  their  peaches  by  it,  he  did  not  suppose  that  any 
one  could  consider  it  in  the  light  of  a  contract  on  the  part 
of  the  company,  and  least  of  all,  to  carry  at  all  events,  all 
the  peaches  that  might  be  grown  in  the  State  that  season 
by  such  trains.  On  the  contrary,  he  entered  into  it  upon 
the  invitation  of  the  committee,  in  that  spirit  of  accommo- 
dation which  is  usual  on  the  part  of  the  Presidents  of  such 
companies  when  applied  to  for  such  increased  faciUties  by 
shippers  on  their  roads,  whenever  they  can  do  so  without 
any  sacrifice  or  serious  inconvenience  to  their  companies, 
and  just  as  he  would  have  put  on  any  other  special  train 
upon  his  road  for  the  accommodation  of  any  other  class 
of  shippers  upon  their  application  and  assurance  that  their 
interests  required  it,  and  the  amount  of  their  business 
would  justify  it  on  his  part. 

He  thought  he  had  now  said  enough  to  clearly  demon- 
strate the  fallacy  of  the  idea  that  there  was  any  thing  in 
the  nature  of  either  an  express  or  an  implied  contract  on 
the  part  of  the  defendants,  to  carry  by  the  trains  referred 
to,  all  the  peaches  that  could  possibly  be  brought  to  their 
road  that  season  for  shipment  to  the  city  of  New  York, 
or  that  the  President  of  the  company  ever  engaged  or 
undertook  to  do  so,  to  be  found  in,  or  based  upon  such  a 
transaction.  After  the  particular  inquiries  which  he  was 
careful  to  make  of  the  committee  at  the  very  inception  of 
the  arrangement,  to  ascertain  their  own  and  the  best  esti- 
mate of  the  convention  of  peach-growers  from  which  they 
had  just  come,  as  to  the  probable  amount  of  the  whole  crop 
of  the  State  that  season,  in  order  that  he  might  make  the 
proper  and  necessary  preparations  to  carry,  not  all,  (for  he 
must  have  known  that  some  portions  of  it  would  seek 
other  markets)  but  a  large  proportion  of  it  by  the  method 
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proposed  by  them  to  New  York,  and  the  general  and  most 
reHable   estimate   which  he   could   obtain   from   them   was 
only  about  six  hundred  to  seven  hundred  thousand  baskets, 
and  it  had  been  distinctly  proved  on  the  trial  that  notwith- 
standing all  the  complaints  which  had  been  heard   from 
the  plaintiffs  in  this  action,   of  the  inadequate  provision 
made  by  the  defendants  for  the  purpose,  and  their  alleged 
dereliction  of  duty   as   common  carriers  in  the   premises, 
they  after  all,  carried  by  the  train  in  question  more  than 
seven  hundred  thousand  baskets  for  the  peach-growers  of 
the  State  to  the  city  of  New  York.     And  if  any  body  was 
to  blame  for  their  not  carrying  nearly  double  that  quantity, 
who  cotdd  it  be  but  the  peach-growers  themselves  as  rep- 
resented in  that  convention,  or  perhaps,  their  very  intelli- 
gent   committee,    who    should    have    informed    themselves 
better  in  regard  to  the  matter  before  the  shipping  season 
commenced,    and    apprised   the   company   in   time   of   the 
egregious  error  into  which  both  they  and  the  whole  con- 
vention had  fallen  in  relation  to  the  prospective  yield  of 
season.     And  after  all  this  had  occurred  and  all  this  had 
been  done  by  the  company  under  such  circumstances,  what 
reasonable   man   could   possibly   complain   of   it   with   the 
slightest  show  of  justice,   if  the  great  and  wholly  unexpect- 
ed excess  of  the  production  of  the  season  could  not  be  car- 
ried by  it  with  means  prepared  to  carry  but  little  more  than 
one-half  of  it?     He  would  therefore  repeat  that  the  only 
obligation  which  rested  upon  the  defendants  in  the  case, 
was  that  general  duty  which  the  law  imposed  upon  a  com- 
mon carrier  in  any  case;    and  that  liability  it  was  well 
known,  was  of  a  two-fold  character  and  description  which 
diflEered  very  much  in  their  nature  and  degree.     For  the 
safety  and  delivery  of  goods  which  he  has  undertaken  to 
carry,  he  is  absolutely  bound  by  the  policy  of  the  law, 
which  regards  him  in  the  light  of  an  insurer  against  their 
loss,    and   so   stringent    and   imperative   is   the    obligation 
which  the  law  imposes  upon  him  in  that  respect,  that  he 
is  bound  for  the  loss  of  them  at  all  events.    But  as  to  their 
delivery  by  him  on  time,  or  within  time,  at  their  destina- 
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tion,  the  liability  and  obligation  was  wholly  different,  and 
much  less  stringent,  as  it  obviously  should  be,  because  the 
consequences  of  the  breach  of  it,  were  much  less  serious 
and  fatal  in  their  character,  and  therefore  the  law  does 
not  regard  him  as  an  insurer  against  detention  or  dela\' 
merely  in  the  delivery  of  them;  but  liability  for  that  can 
only  result  from  contract,  and  special  contract  too,  between 
the  parties  to  it,  when  the  time  for  delivery  is  of  the  es- 
sence of  such  special  contract.  Pierce  on  Railroad  Law  411 . 
Ang.  on  Carr.  289.  And  no  general  public  advertisement 
such  as  had  been  proved  and  shown  here,  could  of  itself 
merely,  prove  or  establish  such  a  special  contract  between 
the  parties  in  the  present  case. 

Gordon  for  the  same.  During  the  peach  season  of  1864 
the  plaintiffs  purchased  a  large  quantity  of  peaches, 
amounting  as  they  alleged  to  near  fifty  thousand  baskets, 
all  of  which  were  brought  to  the  Dover  depot  for  shipment 
over  the  railroad  of  the  defendants  by  the  special  train  of 
that  season  to  the  city  of  New  York,  a  portion  of  which 
it  seemed,  they  entirely  failed  to  get  off  by  any  method 
over  the  road,  another  portion  of  which  they  were  obliged 
to  ship  by  express  over  it  to  that  city  at  an  increased  ex- 
pense to  them,  and  another  portion  of  which  they  succeeded 
in  getting  off  by  the  special  train  referred  to,  but  which 
they  alleged  and  complained  was  not  carried  in  time  to  Phil- 
adelphia and  New  York,  in  consequence  of  which  they 
had  sustained,  according  to  their  own  allegation,  heavv 
damages.  Their  claim,  therefore,  to  recover,  rested  \ipon 
those  three  distinct  and  separate  grounds  of  action  in  the 
case,  and  it  was  all  based  upon  the  ground  as  they  con- 
tended, that  the  defendants  were  bound  by  contract  tO' 
carry  within  certain  prescribed  hours  to  Philadelphia  and 
New  York,  not  only  all  their  peaches  brought  to  the  Dover 
depot  for  such  shipment,  but  also  all  the  peaches  of  every 
other  person  in  the  State  who  had  taken  them  to  any  sta- 
tion on  the  railroad  of  the  company  within  the  limits  of 
the  whole  peach  producing  district  of  it  during  that  sea- 
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son.  But  the  defendants  denied  that  they  ever  entered 
into  any  such  contract  either  express  or  implied  with  the 
plaintiffs,  or  any  body  else,  to  do  any  such  thing.  Enough 
had  already  been  said  about  the  proposition  submitted 
through  their  committee  by  the  peach-growers  convention 
held  in  the  month  of  May  in  that  year,  and  assented  to  by 
Mr.  Feltot^,  the  President  of  the  company,  to  run  a  special 
through  train  from  this  State  to  New  York,  with  the  con- 
currence and  co-operation  of  the  New  Jersey  Railroad 
Companies,  for  the  daily  transportation  of  their  peaches 
that  season  to  that  market,  and  the  evidence  in  regard  to 
it  was  so  clear  and  complete  that  he  would  not  waste  any 
time  in  commenting  upon  it,  except  to  say  that  if  any  man 
could  make  what  is  known  in  law,  as  a  contract  between 
two  or  more  parties  either  express  or  implied,  out  of  any 
or  all  of  the  repeated  interviews  and  conversations  which 
occurred  between  him  and  members  of  the  committee  in 
regard  to  the  special  fa^^or  and  accommodation  which  they 
were  so  importunately  soliciting  at  his  hands,  to  carry  one 
single  basket  of  peaches  for  them  in  that  particular  man- 
ner, it  could  not  possibly  be  to  carry  at  the  utmost,  over 
six  hundred  and  thirty-two  thousand  baskets  in  all  during 
that  season;  for  when  he  instituted  the  inqtiiry  which,  of 
course,  was  the  first  practical  step  for  him  to  take  in  the 
business  to  ascertain  how  many  baskets  he  would  have  to 
get  ready  between  that  time  and  the  first  of  August  ensu- 
ing to  carry  during  the  season  for  the  peach-growers  of 
the  State  to  New  York  in  the  mode  proposed  by  them, 
there  was  not  one  of  the  committee  who  believed  or  would 
pretend  to  sa^  that  it  would  exceed  double  the  quantity 
shipped  the  preceding  year,  which  was  three  hundred  and 
sixteen  thousand  baskets,  and  which  doubled  made  their 
estimate  for  that  season  six  hundred  and  thirty-two  thous- 
and baskets.  It  has,  however,  been  distinctly  proved  by 
facts  and  figures  and  would  not  be  denied  by  the  plaintiffs 
or  their  counsel,  that  notwithstanding  the  grossly  mistak- 
en and  deceptive  estimate  of  the  committee,  the  company 
actualh-  transported  out  of  the  State  during  that  season  a 
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sum  total  of  seven  hundred  and  thirty  three  thousand 
baskets  of  peaches,  and  in  which  was  carried  thirty-three 
thousand  baskets  for  the  plaintiffs,  eight  thousand  to  the 
market  of  Philadelphia,  and  the  balance  to  New  York  by 
the  special  line  run  pursuant  to  the  special  request  of  that 
committee  and  the  peach-growers  whom  they  represented. 
The  exact  number  carried  to  the  two  markets  before  men- 
tioned by  the  company  for  the  plaintiffs  was  thirty  three 
thousand  twenty  two  hundred  and  fifty  baskets,  and  about 
seventeen  thousand  of  which  it  had  been  proved  reached 
the  respective  cities  to  which  they  were  consigned  in  time 
for  what  are  termed  their  first  or  early  morning  markets, 
that  of  the  latter  city  having  been  proved  to  be  from  four 
to  eight  o'clock  A.  M.  But  there. was  nothing  said,  much 
less  stipulated  in  the  advertisement  of  the  train  about  what 
is  termed  the  early  morning  market,  for  the  expression  in 
it  simply  was  in  time  for  the  morning  market,  and  that 
had  likewise  been  proved  to  continue  until  noon,  and  that 
what  they  term  their  afternoon  market,  was  from  that  to 
two  or  three  o'clock  P.  M.;  and  the  balance  of  the  plain- 
tiff's peaches  shipped  to  that  city,  consisting  of  eleven  hun- 
dred and  twelve  baskets,  it  had  been  clearly  shown  and 
proved,  reached  there  and  were  in  market  by  noon  the 
ensuing  day.  As  to  the  residue  of  the  plaintiffs'  fruit 
which  in  the  unprecedented,  unexpected  and  overwhelming 
rush  to  the  Dover  depot  in  particular,  during  the  greater 
part  of  the  season,  where  the  plaintiffs  still  persisted  in 
buying  them,  from  all  directions  far  and  near,  after  they 
well  knew  of  the  utter  impossibility  of  getting  them  all 
away  by  any  or  all  the  lines  or  cars  which  the  company 
could  possibly  prepare  or  procure  for  the  transportation 
of  them,  he  would  only  add  to  what  his  colleague  had  so 
well  said  on  that  point,  that  there  was  abundant  evidence 
before  the  jury  to  show  that  as  soon  as  the  President  of 
the  company,  Mr.  Felton,  was  apprised  of  this  embarrass- 
ment on  the  road  and  of  the  gross  and  egregious  blunder 
of  the  committee  in  their  prospective  estimate  of  the  crop 
of  the  season,  he  made  every  effort  in  his  power  to  remedy 
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the  difficulty,  and  put  on  every  additional  car,  besides  the 
sixty  he  had  already  prepared  and  had  in  service  according 
to  the  estimate,  \\-hich  he  could  then  possibly  command 
for  the  purpose.  It  was  also  proved  that  whilst  he  had 
supplied  the  full  complement  of  his  company,  the  Camden 
and  Amboy  company  had  failed  until  late  in  the  season  to 
comply  with  its  arrangement  with  the  committee,  and  to 
supply  its  quota  of  cars  for  the  same  purpose;  and  he 
should  therefore  conclude  with  the  confident  conviction  in 
his  own  mind,  under  all  the  facts  and  circumstances  proved 
in  the  case,  that  neither  the  court  or  the  jury  would  con- 
sider that  there  was  any  contract  on  the  part  of  the  defend- 
ant with  the  plaintiffs  in  the  case,  or  any  body  else,  or  that 
there  was  any  obligation  or  liability  in  law  resting  upon 
them  as  common  carriers  merely  in  the  case,  which  bound 
the  company  to  transport  or  carry  over  its  road  one  peach 
more  than  it  had  in  fact  carried  during  that  season.  It 
was  also  clearly  and  decidedly  proved  by  the  testimony  of 
competent  and  disinterested  witnesses,  that  much  of  their 
fruit  was  not  merchantable,  some  of  it  having  been  picked 
too  green,  and  other  portions  of  it  much  too  ripe  for  ship- 
ment, even  when  it  arrived  at  the  depot,  and  the  loss  and 
depreciation  in  the  price  of  it  in  the  market  was  doubtless 
largely  attributable  to  that  fact;  and  for  any  such  loss  on 
such  fruit,  the  defendants,  of  course,  were  not  liable.  Ang. 
on  Carr.  212.  As  to  the  alleged  delay  and  failure  of  the 
trains  over  the  connecting  roads  to  deliver  the  fruit  in  time, 
of  which  so  much  complaint  had  been  made  in  the  present 
case,  the  only  legal  question  involved  in  it  was  this:  was 
the  train  in  question  conducted  and  operated  so  as  to  de- 
liver it  with  due  diligence  and  dispatch  under  all  the  facts 
and  circumstances  proved  in  the  case,  having  in  view  par- 
ticularly, the  immense  and  unexpected  quantity  which  was 
thrown  daily  upon  their  hands  at  almost  every  station  on 
their  road  during  the  whole  season  nearly?  Was  there  any 
negligence  or  want  of  due  and  proper  diligence  on  the 
part  of  the  servants  of  the  company  in  its  undertaking  to 
carry  and  deliver  the  peaches  of  the  plaintiffs  within  the 
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times  designated  in  their  advertisements?  If  not,  then  the 
defendants  were  not  liable  for  any  delay  which  might  have 
occurred  in  the  delivery  of  them.  Because  it  had  been 
expressly  ruled  and  decided  in  this  country  that  if  a  rail- 
road is  well  equipped  for  a  freighting  business,  and  a  delay 
occurs  in  the  transportation  of  goods  by  an  unusual  influx 
of  business  beyond  the  immediate  capacity  to  get  it  off, 
and  the  goods  are  transported  as  expeditiously  as  is  prac- 
ticable in  the  existing  condition  of  the  road  and  the  busi- 
ness, due  diligence  will  be  considered  as  having  been  used, 
and  the  railroad  company  will  not  be  liable  for  any  dam- 
age. Wilbert  v.  New  York  and  Erie  Railroad  Co.  19  Barb. 
36.  In  that  case  the  court  said  that  common  carriers  are 
held  to  a  much  stricter  liability  for  an  entire  failure  to  de- 
liver goods  they  carry,  than  for  the  time  occupied  in  trans- 
porting them,  and  that  the  liability  for  delay  merely  in  deliv- 
ering them  rests  upon  other  principles,  and  as  to  the  time 
of  delivery,  their  liability  was  the  same  as  that  of  other 
bailees  for  hire.  It  also  observed  in  reference  to  the  case, 
that  the  railroad  company  did  all  it  'could  do,  but  the  prop- 
erty offered  for  transportation  at  the  time  was  more  than 
could  be  transported  on  the  road.  The  corporation  should 
provide  a  reasonable  equipment  for  their  road  considering 
the  amount  of  business  to  be  done  by  it.  They  should  ex- 
pect that  more  business  would  offer  at  some  times  than  at 
others,  and  they  should  therefore  have  a  reasonable  supplv 
of  cars  and  engines;  but  they  were  not  bound  to  provide 
for  a  great,  sudden  and  unexpected  influx  of  business,  so 
as  to  prevent  all  accumulations.  And  in  regard  to  the 
measure  of  damages  demanded  by  the  plaintiffs  in  the 
present  action,  he  would  also  further  read  from  the  same 
case,  what  was  ruled  on  that  point,  which  was  as  follows: 
in  an  action  against  a  railroad  company  for  negligence  in 
conveying  a  large  quantity  of  butter  to  market  within  a 
reasonable  time,  the  plaintiff  cannot  recover  as  damages, 
the  difference  between  the  price  of  butter  at  the  time  it 
should  have  been  delivered,  and  the  price  of  it  at  the  time 
when  the  butter  in  question  was  delivered. 
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Comegys  for  the  plaintiffs.  The  facts  proved  in  the  case 
estabHshed  a  complete  contract  in  law  between  the  com- 
pany and  the  plaintiffs  to  carry  their  peaches  delivered  to 
the  company  at  the  Dover  depot  within  the  time  desig- 
nated in  the  advertisement  of  the  running  of  the  special 
train  referred  to  in  it,  and  he  would  therefore  ask  the 
court  to  charge  the  jury  that  if  they  believed  from  the 
evidence  in  regard  to  the  matter,  that  an  arrangement  was 
entered  into  between  Mr.  Felton,  the  President  of  the 
company,  and  the  committee  of  the  convention  of  peach- 
growers  in  the  State,  for  the  transportation  of  the  crop  of 
that  year  to  the  market  of  New  York,  and  the  company 
afterward  made  preparations  for  it,  and  undertook  to 
carry  it  into  effect,  it  constituted  a  contract  between  the 
company  and  any  peach  owner  in  the  State  at  that  season 
who  sought  to  avail  himself  of  the  advantage  of  it  by 
delivering  his  peaches  at  any  station  on  the  road  for  the 
purpose,  for  the  transportation  and  carriage  of  them  to  the 
market  designated  within  a  reasonable  time,  and  that  what 
would  constitute  the  reasonable  time  in  such  a  case  would 
be  the  time  afterward  fixed  and  determined  upon  and  ad- 
vertised by  the  company  for  the  delivery  of  them. 

As  to  the  question  which  had  been  raised  on  the  other 
side,  what  would  constitute  in  contemplation  of  law  a 
delivery  by  the  plaintiffs  of  their  peaches  to  the  company 
as  common  carriers  of  such  perishable  fruit,  it  was  not 
easy  perhaps,  to  answer  and  define  it  in  general  terms, 
but  he  would  attempt  to  do  so,  and  would  say  it  was  a 
transfer  of  the  possession  of  them  to  the  common  carrier 
with  his  consent,  and  a  delivery  of  them  in  the  warehouse 
or  on  the  railroad  platform  of  the  company  with  its  con- 
sent, to  be  carried  by  it.  was  a  delivery  of  them  to,  and  an 
acceptance  of  them  by,  the  company  in  its  character  as  a 
common  carrier,  to  be  carried  by  it.  In  regard  to  that 
matter,  the  proof  in  the  first  place  was  that  Mr.  Walker, 
the  agent  of  the  company,  set  apart  and  assigned  a  por- 
tion of  one  of  their  warehouses  at  the  depot  and  immedi- 
ately on  the  line  of  the  railroad  at  this  place,  for  the  de- 
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posit  of  their  peaches,  and  which  were  deposited  in  it  by 
them  pursuant  to  such  assignment.  In  the  next  place  it 
was  proved  that  when  there  was  no  more  room  in  it  for  their 
peaches,  they,  as  well  as  others,  applied  to  him  to  know 
where  they  should  be  put,  when  he  specially  pointed  out 
the  places  where  they  should  be  put,  and  such  places  as  he 
deemed  most  suitable  and  convenient  for  getting  them 
into  the  cars,  which  were  immediately  along  side  of  the 
railroad  track.  And  in  that  connection  to  show  that  such 
a  deposit  under  the  express  directions  of  the  agent  of  the 
company,  was  a  delivery  of  them  to  the  company  as  com- 
mon carriers,  it  was  the  legal  duty  and  obligation  of  the 
company  to  load  their  own  cars,  and  they  were  bound  in 
law  to  employ  whatever  hands  were  necessary  to  transfer 
them  from  such  warehouse,  platforms  or  other  places  on 
the  sides  of  the  road,  where  they  had  been  so  delivered  to 
the  agent,  to  their  cars.  For  the  company  was  clearly 
bound  in  law  to  perform  that  service,  and  the  cheap  prac- 
tice into  which  it  had  fallen  of  late,  of  requiring  and 
exacting  of  ever^^  shipper  of  peaches  to  put  his  own  fruit 
into  their  cars,  could  not  release  the  company  from  its 
legal  liability  and  obligation  to  perfom  that  service  and 
that  duty  at  their  own  expense.  The  next  matter  of  proof 
in  the  same  connection  to  which  he  would  call  the  atten- 
tion of  the  court,  was  contained  in  the  last  sentence  of  the 
advertisement.  "Peaches  must  be  delivered  at  stations 
one  hour  before  train's  time  to  leave."  "Peaches  must 
be  delivered,"  it  says,  at  stations  one  hour  before  the  time 
for  the  train  to  leave.  Delivered  to  whom  does  it  mean, 
if  not  to  the  company,  or  its  agent  at  the  station  to  receive 
them,  an  hour  in  advance  of  the  departure  of  the  train, 
which  was  the  same  thing?  And  what  could  have  been 
the  motive  or  object  of  such  a  requirement  on  the  part  of 
the  company,  if  it  did  not  unquestionably  mean  that  they 
must  have  them  as  common  carriers  in  time  to  get  them 
on  their  cars,  without  any  detention  or  delay  beyond  the 
hour  designated  for  the  departure  of  the  train  and  to  get 
to  market  with  them  by  the  time  stated  in  their  adver- 
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tiscment?  And  what  else  could  such  words  possibly 
import,  but  that  they  must  be  in  their  possession  by  that 
time,  if  they  were  required  or  expected  to  be  carried  away 
from  the  station  by  them  that  day'  And  if  in  their  pos- 
session, was  it  not  a  delivery  to  them  the  moment  the 
possession  was  theirs?  He  would  therefore  further  ask  the 
court  to  charge  the  jury  in  addition  to  the  request  which 
he  had  before  made,  that  all  the  peaches  of  the  ]3laintiffs 
which  were  at  the  Dover  depot  and  in  positions  within 
their  grounds  assigned  or  pointed  out  for  them  by  the 
agent  of  the  company,  on  any  day  during  that  peach  sea- 
son, an  hour  before  the  time  appointed  for  the  special 
train  to  leave  there,  and  which  had  been  so  placed  there 
by  them  for  shipment  by  such  train,  v/cre  both  in  point 
of  fact  and  in  contemplation  of  law  thereby  delivered  to 
the  company  and  were  from  that  time  in  their  possession  as 
common  carriers  for  the  purpose  of  being  carried  by  them 
on  such  train.  And  now,  as  to  the  liability  of  the  defend- 
ants for  detention  and  delay  in  delivering  such  portion  of 
the  peaches  of  the  plaintiffs  as  they  carried  to  market. 
The  time  of  arrival  at  Philadelphia  and  New  York,  as 
well  as  the  departure  of  the  train  from  the  depot  here, 
were  expressly  stated  in  the  advertisement  of  the  company 
on  which  the  contract  between  the  parties  in  the  case, 
chiefly  rested  and  depended;  and  it  being  such  a  contract, 
it  was  perfectly  manifest  that  the  delivery  of  the  peaches, 
depreciable  and  perishable  as  they  are  known  from  their 
nature  necessarily  to  be,  to  the  consignees  in  New  York, 
was  not  only  of  the  essence,  but  was  really  one  of  the 
most  essential  elements  of  the  contract,  and  when  such  is 
the  case,  and  such  is  the  nature  and  character  of  it,  a 
breach  of  it  in  that  particular,  is  just  as  grave  and  serious 
a  breach  of  it,  as  an  infraction  of  it  in  any  other  respect 
whatever,  and  for  that  reason  the  authorities  cited  on  the 
other  side  upon  that  point  could  have  no  application  to 
such  a  contract,  or  such  a  case  as  this. 

The  Court,  Wootten,  /.,  charged  the  jury,  after  referring  to 
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the  facts  of  the  case,  that  the  plaintiffs  claim  that  under 
this  arrangement,  they  delivered  to  the  defendants,  during 
the  peach  season  of  eighteen  hundred  and  sixty-four,  at 
the  depot  in  Dover,  to  be  shipped  for  New  York,  forty- 
eight  thousand,  six  hundred  and  eighty  baskets  of  peaches, 
the  value  of  which  was  from  two  dollars  to  two  dollars 
and  fifty  cents  per  basket.  And  they  further  allege,  that 
twenty-five  thousand  baskets  which  were  delivered  in  time 
and  accepted  by  the  defendants  for  transportation  from  the 
Depot  at  Dover  to  Washington  Street  wharf  in  Philadel- 
Ijhia,  were  not  taken  from  the  Depot  and  safely  and  securely 
carried  and  conveyed  from  thence  to  Washington  Street 
wharf  in  Philadelphia,  on  the  day  of  their  delivery  to  and 
acceptance  by  the  defendants  for  that  purpose;  but  were 
suffered  and  permitted  by  the  defendants  to  remain  and  lay 
over;  and  consequently  the  peaches  contained  in  those  bas- 
kets spoiled,  rotted  and  were  wholly  lost.  And  the  plain- 
tiffs further  allege  that  they  shipped  to  New  York  in  the' 
aggregate,  forty  thousand  nine  hundred  and  forty-three 
baskets  of  peaches,  and  that  of  this  number  five  thousand 
three  hundred  and  sixty-seven  baskets  were  shipped  in 
a  damaged  condition  by  reason  of  the  negligence  and  delay 
of  the  defendants  in  not  shipping  them  on  the  day  of 
delivery  to,  and  acceptance  by  them  for  that  purpose. 
And  the  plaintiffs  further  allege  that  the  defendants  did 
not  provide  and  put  on  suitable  and  a  sufficient  nrmiber  of 
cars  for  the  purpose  of  their  undertaking,  that  is  for  the 
transportation  of  the  peaches,  which  they  undertook  to 
carry  and  convey  safely  and  securely  from  Dover  to  Phila- 
delphia; that  on  some  days,  as  the  plaintiffs  allege,  there 
were  no  trains  at  all,  and  on  other  days,  and  generally,  the 
trains  were  behind  time,  and  that  in  consequence  of  the 
negligence  of  the  defendants  and  the  insufficiency  of  the 
motive  power  and  other  necessary  means  to  carry  the 
plaintiffs'  peaches  to  their  place  of  destination  at  Wash- 
ington Street  wharf  in  Philadelphia  in  time  to  connect 
with  the  Camden  and  Amboy  Railroad  to  New  York,  the 
plaintiffs  lost  the  benefit  of  the  market  in  New  York  the 
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next  morning  after  the  delivery  of  their  peaches  to  the 
defendants  and  the  shipment  thereof  at  Dover.  And  the 
plaintiffs  further  say  that  there  was  great  delay  in  the 
departure  of  the  trains  from  Dover  at  the  stipulated  time, 
by  reason  often  times  of  the  failure  of  the  train  to  arrive 
at  Dover  from  below  at  the  proper  time,  and  also  for  the 
want  of  hands  who  ought  to  have  been  furnished  by  the 
defendants  to  load  or  to  assist  in  loading  the  cars. 

For  these  and  other  alleged  grievances,  losses  and  in- 
juries, the  plaintiffs  claim  damages  of  the  defendants  to  the 
amount  of  twenty-one  thousand  and  twenty-five  dollars, 
with  interest. 

The  plaintiffs'  declaration  contains  twelve  counts,  pre- 
senting their  case  in  almost  every  conceivable  aspect  as  to 
the  default  of  the  defendants  complained  of.  To  refer  to 
and  explain  all  these  different  counts  in  the  declaration 
would  be  but  a  useless  consximption  of  time,  without 
imparting  to  you  any  useful  information  in  the  discharge 
of  your  duty. 

The  defendants  deny  the  plaintiffs'  alleged  cause  of 
action,  and  set  up  by  their  pleas  and  rely  upon  various 
matters  of  defence  as  a  bar  to  the  plaintiffs'  right  of 
recovery.  They  contend  first,  that  there  was  no  other  agree- 
ment on  their  part  for  the  transportation  of  peaches  than 
that  contained  in  the  printed  hand-bill,  published  by  their 
agent,  which  is  in  evidence  before  you,  and  that  they  put 
on  and  run  continuously  during  the  season  all  the  cars  they 
agreed  to  furnish  and  run  for  the  purpose. 

Second,  That  they  (the  defendants)  applied  and  used  all 
the  means  in  their  power,  and  strove  to  the  extent  of  their 
capacity  to  accommodate  the  class  of  persons  whom  they 
had  undertaken  to  serve.  That  they  gave  the  peach  trains 
(as  they  vyere  usually  called)  the  preference  over  the  regular 
freight  trains,  and  also  over  the  passenger  trains,  that  the 
cars  commenced  running  about  the  time  specified  in  the 
printed  hand-bill,  published  by  their  agent,  and  continued 
to  run  during  the  peach  season,  that  is  from  the  first  of 
August  to  the  last  of  September  or  first  of  October  follow- 
ing, and  that  with  but  few  exceptions  they  left  the  Depot 
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at  Dover  at  four  o'clock  and  forty-five  minutes  P.  M.,  and 
arrived  at  the  place  of  their  destination,  at  Washington 
Street  wharf  in  Philadelphia,  at  or  about  half  past  nine 
o'clock  P.  M.  of  the  same  day.  Third,  That  there  was 
not  sufficient  time  to  deliver  and  ship  the  peaches  by 
reason  of  the  extraordinary  quantity  rushed  in  at  the 
depot,  morning,  noon  and  night,  greatly  exceeding  an\ 
representations  that  had  been  made  to  the  defendants, 
and  beyond  their  expectation  and  their  capacity  to  carry 
them,  and  unfit  for  shipment,  some  too  green  and  others 
too  ripe,  that  they  were  all  brought  to  the  depot  at 
Dover  for  shipment,  and  many  of  them  from  places 
nearer  other  depots.  That  the  agent  of  the  defendants 
informed  the  plaintiffs  that  the  defendants  had  ex- 
hausted all  their  means  of  transportation  and  were  un- 
able to  do  more,  and  urged  the  plaintiffs  not  to  pur- 
chase any  more  peaches  to  be  carried  by  them.  The 
defendants  also  insist  that  the  New  York  market  was 
sometimes  glutted,  that  the  losses  of  the  plaintiffs  arose 
from  their  own  bad  management  in  not  having  a  suffi- 
cient number  and  careful  and  skillful  hands  to  pick 
and  deliver  their  fruit  in  proper  condition  for  shipment, 
and  not  by  the  negligence  or  default  of  the  defendants. 
Fourth,  That  they  (the  defendants)  carried  the  full  niun- 
ber  of  baskets  of  peaches  which  they  were  informed  there 
would  probably  be  for  transportation  from  the  State  over 
their  road.  Fifth,  That  when  the  trains  failed  to  make 
time,  it  was  not  by  reason  of  the  negligence  or  default  of 
the  defendants;  but  for  reasons  entirely  beyond  their  con- 
trol. 

These,  gentlemen,  are  substantially  the  grounds  on  which 
the  plaintiffs  base  their  right  or  claim  to  recover,  and  those 
on  which  the  defendants  rest  their  defence. 

I  will  now  proceed  to  announce  to  you  as  concisely  and 
intelligently  as  I  am  able,  the  law  applicable  to  the  several 
and  respective  branches  of  the  case. 
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In  respect  to  that  portion  of  the  plaintiffs'  claim  which 
rests  on  the  assumption  of  a  special  contract  on  the  part 
of  the  defendants,  we  have  to  say  to  you  that  we  do  not 
consider  that  any  special  contract  has  been  proved.  To 
constitute  a  special  contract  there  must  be  mutual  promis- 
es and  undertakings  obligatory  on  both  parties,  and  before 
the  one  can  require  the  other  to  comply  with  his  engage- 
ments, he  must  be  bound  to  fulfill  his  own  obligations.  It 
appears  from  the  evidence,  that  Mr.  Felton,  the  President 
of  the  company,  promised  the  committee  of  the  conven- 
tion of  the  peach-growers  of  Delaware,  that  he  would  do 
all  he  could  to  provide  ways  and  means  for  the  transporta- 
tion of  their  peaches,  provided  the  Camden  and  Amboy 
Railroad  company  would  co-operate  and  furnish  their  pro- 
portion of  cars;  but  there  is  no  evidence  that  the  plain- 
tiffs or  any  other  person  bound  themselves  to  ship  any 
peaches  at  all,  and  aside  from  the  want  of  mutuality, 
which  is  essential  to  the  validity  of  every  special  contract, 
according  to  the  construction  given  to  the  alleged  contract 
by  the  plaintiffs'  counsel,,  the  defendants  were  not  bound  by 
their  proposition  until  it  was  accepted  by  the  peach-grow- 
ers by  presenting  their  peaches  to  the  defendants  for  ship- 
ment, and  thereby  making  themselves  parties  to  the  con- 
tract—such a  construction  of  the-  agreement  or  arrange- 
ment of  the  defendants  would  make  it  a  separate  and 
distinct  contract  on  each  and  every  delivery  of  peaches  for 
transportation — in  other  words,  there  would  have  been  as 
many  contracts  as  there  were  different  deliveries  of  peaches, 
each  delivery  constituting  a  distinct  cause  of  action,  in  the 
events  of  default  on  the  part  of  the  defendants.  But  al- 
though no  special  contract,  such  as  is  contended  for  by  the 
plaintiffs'  counsel  existed,  it  is  perfectly  true  that  each  and 
every  delivery  and  acceptance  of  peaches  for  transporta- 
tion created  a  contract  between  the  parties,  not  a  special 
contract  however  growing  out  of  the  alleged  arrangement 
made  by  Mr.  Felton  with  the  committee  of  the  convention 
of  peach-growers,  or  by  the  hand-bill  published  by  the  de- 
fendants,   but   such   a   contract   as   the   law   applicable   to 


REED  AND  WALKER  v.  P.  W.  &  B.  R.  R.  CO.     205 

common  carriers  raises  in  all  cases  under  like  circum- 
stances. But  according  to  well  settled  principles  of  law,  Mr. 
Felton  had  the  right  to  withdraw  his  proposition  at  any 
time  before  it  was  accepted,  and  it  seems  that  he  did  with- 
draw it,  so  far  at  least  as  it  was  changed  or  modified  by  the 
hand-bill  published  by  the  defendants,  indicating  their 
purpose  and  defining  their  proposition. 

In  this  view  of  that  branch  of  the  case,  wc  feel  it  our 
duty  to  say  to  you  that  no  special  contract  has  been  proved 
in  the  cause,  and  therefore  the  plaintiffs  cannot  recover 
damages  in  this  action  for  any  loss  they  may  have  sus- 
tained on  peaches,  which  were  not  accepted  from  them  b\- 
the  defendants  for  shipment,  nor  can  they  recover  the 
difference  of  freight  paid  the  Adams  Express  company, 
over  and  above  what  the  defendants  would  have  charged 
had  they  carried  the  peaches  that  were  carried  by  the 
express  company — nor  can  the\'  recover  in  this  action  for 
the  work  and  labor  furnished  by  them  to  load  the  cars 
and  attend  to  the  shipment  of  their  peaches,  there  being 
no  count  in  the  declaration  under  which  these  items  of 
charge  can  be  recovered,  supposing  them  to  be  recover- 
able at  all;  and  we  say  further,  that  those  items  of  charge 
claimed  by  the  plaintiffs  could  not  be  recovered  if  the 
declaration  contained  suitable  counts,  if  you  should  be  sat- 
isfied from  the  evidence,  that  it  was  the  custom  of  the 
shippers  to  furnish  hands  for  that  purpose,  and  the  custom 
was  acquiesced  in  by  them. 

This  brings  us  to  that  branch  of  the  case  which  involves 
the  responsibility  of  the  defendants  on  the  ground  of  neg- 
ligence and  the  want  of  due  care  and  skill  in  the  trans- 
portation and  delivery  of  that  portion  of  the  plaintiffs' 
peaches,  which  were  delivered  to  and  accepted  by  the 
defendants  for  that  purpose,  and  not  safely  carried  and 
delivered  at  the  place  of  destination  in  good  order  and 
in  due  time.  It  is  alleged  that  forty  thousand  nine  hun- 
dred and  forty-three  baskets  were  delivered  to  and  ac- 
cepted by  the  defendants  for  transportation,  and  the 
plaintiffs  say  that  by  reason  of  the  negligence  and  want 
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of  due  care  and  skill  on  the  part  of  the  defendants  in 
the  transportation  and  delivery  of  these  peaches,  thev 
spoiled,  spotted  and  rotted,  and  consequently  greatly  de- 
preciated in  value  to  the  great  damage  of  the  plaintiffs. 

This   necessarily   leads   us   to   the   consideration   of   the 
law  which   fixes  and   defines  the  obligations    of    common 
carriers.     Without   entering  into   a  general   description  of 
the  term,   it   will   be   quite   sufficient   for   the   purposes  of 
this  case  to  say,   that  they   (common  carriers)   consist  of 
two    classes — common    carriers    of    goods,     and    common 
carriers   of   passengers   for  hire:    and   Railroad   companies 
being  incorporated  by  law  for  the  transportation  of  per- 
sons   and   property   over   their   respective   roads   for   hire, 
are  common  carriers  of  both  descriptions.     These  are  the 
purposes  for  which  they  are  created  by  law.     It  is  their 
public  employment,   their  direct  duty  and  principal   bus- 
iness,   and    not    a    casual    or    occasional    occupation    with 
them,   and  this  it  is  that  constitutes  them  common  car- 
riers of  both  the  classes  which  I  have  described.     There  is 
a    marked    difference    however    between    the    obligations 
which   the   law   imposes   upon   common   carriers   of   goods 
and  common  carriers  of  persons;    but  as  we  are  only  con- 
sidering their  liabilities  as  carriers  of  goods,    I   will   con- 
fine my   remarks   to   the   obligations,    which   the   law   im- 
poses on   them  as   such.      Common  carriers  of  goods  are 
responsible  for  all  losses  and  injuries  thereto,  except  such 
as  are  caused  by  the  act  of  God,  the  public  enemy,  and 
the  default  of  the  owner,   even  in  the   absence  of   negli- 
gence,  because  the  law  regards  them   as   insurers  against 
all    losses    and    injuries    arising    from    any    other    cause, 
whether    they    result    from    the    want    of    necessary    care, 
diligence  and  skill  of  their  ser\'ants,  or  from  the  want  of 
the  necessary   and  proper  means  of  conveyance   and  the 
conduct   and   management   thereof;    in   this   they   are   re- 
quired   to    exercise    every    degree    of    care    and    diligence 
which  a  reasonable  man  would  use,  and  which  is  in  their 
power  to  exert — the  care  and  diligence  required  is  to  be 
measured  in  a  great  degree  by  the  character  of  the  goods 
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thev  are  transporting,  and  their  liability  may  be  greater 
or  less,  according  to  the  condition  of  the  property  when 
received  by  them,  which  ought  to  be  in  a  proper  and 
suitable  condition  and  state  of  preparation  for  transpor- 
tation when  delivered  and  accepted — this  obligation  is 
imposed  on  them  as  a  public  duty,  and  by  their  under- 
taking to  carry  safely,  as  far  as  human  care  and  foresight 
will  admit. 

Railroad  companies  using  as  they  do  the  powerful  and 
dangerous  agency  of  steam,  are  bound  to  provide  skillful 
and  careful  servants,  competent  in  every  respect  for  the 
posts  they  are  appointed  to  fill  in  their  service,  and  are 
responsible  not  only  for  their  possession  of  such  care  and 
skill,  but  for  the  continued  and  faithful  application  of 
these  qualifications  at  all  times.  Pierce  on  American  Rail- 
road law,  469,  470,  471. 

These  obligations  impose  on  the  carrier  the  duty  to 
carry  and  safely  deliver  the  goods  to  the  owner  or  con- 
signee in  good  order  and  in  reasonable  time  at  the  place 
of  destination,  and  nothing  will  excuse  or  exempt  them 
from  this  responsibility,  except,  as  I  have  before  said,  the 
act  of  God,  the  public  enemy,  or  default  of  the  owner. 
What  is  meant  by  the  act  of  God  are  causes  from  which 
loss  ensues,  and  which  no  human  care  or  foresight  could 
prevent,  being  such  as  earthquakes,  lightning,  tempests 
and  inundations.  Pierce  on  Am.  Railroad  law,  410.  And 
when  defence  is  predicated  on  the  existence  of  any  of 
these  causes,  the  onus  probandi  is  on  the  defendant. 

But  the  principle  on  which  the  extraordinary  liability 
of  common  carriers  is  founded,  does  not  extend  the  re- 
sponsibility CO  the  time  occupied  in  the  transportation, 
unless  they  expressly  contract  to  deliver  within  a  given 
time;  if  they  do  so  obligate  themselves  by  special  con- 
tract, they  are  bound  to  deliver  at  all  events  at  the  speci- 
fied time,  although  the  delay  may  be  occasioned  by  inev- 
itable accident,  or  necessity  beyond  the  control  of  human 
care  or  foresight.     Pierce  on  Am.  Railroad  law,  412. 

In  the  absence  however  of  a  special  contract  to  deliver 
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on  time  they  arc  bound  to  use  due  care  and  diligence  to 
complete  the  transportation  within  a  reasonable  time, 
having  regard  to  the  character  of  the  property,  and  the 
necessity  of  its  speedy  delivery  at  the  place  of  destina- 
tion. In  this  case  it  appears  from  the  evidence,  that  the 
defendants  put  forth  for  the  public  eye,  a  hand  bill  indi- 
cating the  arrangement  the\"  proposed  for  the  accommo- 
dation of  the  peach-growers  of  Delaware,  specifying  the 
time  of  departure  of  their  daily  train  from  the  different 
points  or  stations  on  the  road.  The  time  thus  indicated 
for  departure  from  the  depot  at  Dover  was  four  o'clock 
and  forty-five  minutes  P.  M.,  and  designed  to  arrive  in 
Philadelphia  at  Washington  Street  wharf  about  nine 
o'clock  and  thirty  minutes  P.  M.  of  the  same  day—  the  de- 
fendants having  thus  held  themselves  out,  and  proposed 
so  to  accomm.odate  the  p\iblic,  were  botmd  to  use  due 
diligence,  care  and  skill,  and  to  exert  all  the  means  in 
their  power  to  make  the  time  mxcntioned  in  their  hand 
bill  for  arrival  at  Washington  Street  wharf  in  Philadel- 
phia. And  for  the  same  reason  that  they  are  not  respon- 
sible for  loss  arising  from  the  natural  decay  of  the  fruit 
while  in  transit,  being  of  a  perishable  character,  they  arc 
held  to  a  stricter  degree  of  care  and  diligence  in  the 
transportation  and  delivery  at  the  specified  time. 

I  now  come  to  that  branch  of  the  case  which  involves 
the  question  of  delivery  by  the  plaintiffs  of  their  peaches 
and  their  acceptance  by  the  defendants  for  transportation. 
This  matter  has  been  much  discussed  and  we  have  been 
requested  to  charge  you  in  reference  to  it.  The  liability 
of  common  carriers  comjnences  when  the  goods  have  been 
delivered  to  and  accepted  by  them,  or  their  agents.  Or- 
dinarily the  delivery  to  a  Railroad  company  is  made  at 
its  stations  to  a  freight  agent;  but  if  it  is  the  custom  of 
the  company  to  receive  goods  at  some  other  place,  its 
liability  commences  from  the  time  of  delivery  and  ac- 
ceptance according  to  their  custom.  As  a  general  rule 
a  delivery  docs  not  take  effect  so  as  to  render  the  com- 
pany  responsible   for   a   loss   by    a    deposit   of   the  goods 


REED  AND  WALKER  v.  P.  W.  &  B.  R.  R.  CO.     209 

where  the  company  are  accustomed  to  receive  them  until 
such  deposit  has  been  made  known  to  their  authorized 
agents.     Pierce  on  ^American  Railroad  law,  426,  427. 

In  order  to  charge  the  defendants  as  common  carriers 
in  this  case,  the  plaintiffs'  peaches  must  have  been  deliv- 
ered to  the  defendants  and  accepted  by  them  for  trans- 
portation in  their  capacity  as  common  carriers.  And 
here  the  question  arises  as  to  the  delivery  which  the 
plaintiffs  allege  they  made  of  their  peaches  to  the  defend- 
ants to  be  carried  from  Dover  to  Philadelphia.  It  is  a 
question  of  fact,  gentlemen,  and  exclusively  for  your 
consideration.  It  is  our  duty  however  to  instruct  you 
as  to  what  in  law  constitutes  a  delivery;  but  in  doing  so 
I  do  not  purpose  or  desire  to  infringe  upon  your  province 
by  referring  to  the  facts,  except  so  far  as  may  be  neces- 
sary by  way  of  illustration,  and  to  enable  me  intelligibly 
to  state  the  law. 

It  appears  from  the  evidence  that  the  plaintiffs  occu- 
pied a  portion  of  the  defendants'  warehouse  as  a  place 
of  deposit  for  their  peaches,  that  they  overhauled  them 
while  in  this  warehouse,  picked  and  prepared  them  for 
transportation,  sold  and  otherwise  disposed  of  peaches 
that  had  been  deposited  there  by  them.  And  it  is  fur- 
ther proved  that  when  the  plaintiffs  put  their  peaches  on 
board  the  cars  at  the  depot,  they  rendered  an  account  of 
the  number  of  baskets  and  crates  to  the  authorized 
agent  of  the  defendants,  who  thereupon  made  or  caused 
to  be  made  an  entry  thereof  on  the  forwarding  book  of 
the  defendants.  In  the  discharge  of  our  duty,  which 
requires  us  to  announce  to  you  the  law,  we  say  to  you, 
that  to  constitute  a  delivery  to  the  defendants  and  an 
acceptance  by  them,  they  must  have  accepted  the  peaches 
in  their  character  of  common  carriers  and  assiuned  the 
exclusive  custody  and  control  over  them,  the  plaintiffs 
having  at  the  same  time  parted  with  and  entirely  sur- 
rendered their  possession  and  control  over  them.  If 
there  was  not  such  a  delivery  the  relation  of  consignor 
and  carrier  did  not   exist.      If  the  plaintiffs  merely  used 
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the  warehouse  of  the  defendants  as  a  matter  of  conve- 
nience to  themselves  as  a  place  of  deposit  for  their  fruit  to 
await  transportation  when  it  should  be  put  in  a  proper 
condition  or  state  of  preparation  for  that  purpose,  or  to 
take  the  chances  for  cars  on  which  to  ship  it, 
no  respbnsibility  thereby  attached  to  the  defendants. 
The  mere  fact  of  the  deposit  of  the  peaches  in  that  por- 
tion of  the  defendants'  warehouse,  which  was  in  the 
exclusive  possession  of  the  plaintiffs,  or  on  the  platform, 
or  side  tracks  of  the  Railroad,  would  not  constitute  such 
a  delivery  to,  and  acceptance  by,  the  defendants  as  would 
fix  their  responsibility  as  common  carriers.  In  other 
words,  if  the  plaintiffs  still  held  the  possession  and  con- 
tinued to  exercise  the  exclusive  control  over  the  peaches 
until  they  were  placed  on  the  cars,  and  the  agent  of  the 
defendants  was  furnished  by  the  plaintiffs  with  the 
amount  or  quantity  of  baskets  and  crates  shipped,  the 
defendants  are  not  responsible  for  any  loss  or  injury 
that  occurred  before  that  time.  2  Parsons  on  contracts. 
Pierce  on  American  Railroad  law,  428,  429,  430.  Angell  on 
Common  Carriers  129,  130,  131,  134.  But  if  there  was 
consent  or  an  agreement  on  the  part  of  the  defendants, 
to  consider  and  recognize  a  deposit  in  the  warehouse 
occupied  by  the  plaintiffs,  or  on  the  platform,  or  side 
tracks  of  the  Railroad,  a  delivery  to  them  and  an  accep- 
tance by  them,  or  if  there  was  such  an  agreement,  arrange- 
ment or  understanding  between  the  plaintiffs  and  the 
authorized  agent  of  the  defendants  it  would  be  a  suffi- 
cient delivery  and  acceptance  to  fix  the  liability  of  the 
defendants,  and  their  liability  would  commence  from  the 
time  of  such  delivery  or  deposit.  Whether  such  consent, 
agreement,  arrangement  or  understanding  has  been 
proved,  is  a  question  of  fact,  which  it  is  your  province 
and  duty  to  consider  and  determine,  not  ours,  and  when 
you  have  settled  this  question  you  will  be  enabled  to 
enter  upon  the  consideration  of  others  depending  in  a 
great  measure  upon  this  one.  If  you  should  be  satisfied 
from  the  evidence  that  there  was  such  an  agreement, 
arrangement   or   understanding    between    the    parties,    and 
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that  under  that  arrangement  the  plaintiffs  so  delivered 
and  deposited  peaches,  the  responsibility  of  common 
carriers  attached  to  the  defendants  from  the  time  of 
such  delivery  or  deposit,  and  they  thereupon  became 
responsible  for  the  transportation  and  safe  delivery  of 
the  fruit  in  good  condition  and  in  due  season  as  I  have 
already  stated  and  explained  to  you  in  reference  to  other 
aspects  of  the  case.  But  if  you  should  not  be  satisfied 
that  such  an  agreement  and  arrangement  was  made  and 
existed  between  the  parties,  the  mere  fact  of  a  deposit  in 
that  portion  of  the  defendants'  warehouse  which  was  in 
the  possession  and  exclusive  occupancy  of  the  plaintiffs,  or 
on  the  platform,  or  side  tracks  of  the  Railroad,  would  not 
constitute  such  a  delivery  to,  and  acceptance  by,  the  defend- 
ants as  to  fix  their  responsibility  as  common  carriers. 

If  there  was  any  negligence  or  default  on  the  part  of 
the  Camden  and  Amboy  Railroad  company  which  resulted 
in  loss  and  injury  to  the  plaintiffs,  it  is  our  duty  to  say  to 
you,  that  the  defendants  are  not  in  anywise  responsible, 
that  the  engagements  of  the  former  form  no  part  of  the 
obligations  of  the  latter,  unless  they  made  themselves 
responsible  by  express  agreement. 

If  they  engaged  or  undertook  as  common  carriers  to 
carry  and  deliver  peaches  beyond  the  terminus  of  their 
Road  they  were  bound  to  do  so,  and  would  be  liable  for 
the  consequences  of  their  default. 

We  have  been  requested  to  charge  you,  that  in  as  much 
as  the  hand-bill  excepted  Saturdays  and  Sundays,  the  de- 
fendants were  not  bound  to  receive  and  carry  the  plain- 
tiffs* peaches  on  those  days,  and  therefore  they  are  not 
responsible  for  not  forwarding  them  on  a  Saturday.  It 
may  be  true  that  they  were  not  bound  to  receive  and 
forward  this  portion  of  the  plaintiffs'  peaches;  but  if  they 
accepted  them  and  undertook  to  carry  them,  there  the  re- 
lation of  carrier  and  consignor  existed,  and  the  responsi- 
bility of  common  carriers  attached  to  the  defendants  on 
receiving  the  property  for  transportation. 

We  have  been  requested  to  charge  you  also  that  the 
defendants  were  not  bound  by  their  obligations  as  common 
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carriers,  to  receive  and  forward  the  plaintiffs'  peaches,  un- 
less they  were  offered  for  that  purpose  and  the  usual  freight 
paid  or  tendered.  Such,  gentlemen,  is  the  law,  unless  the 
usage  of  the  company  in  respect  to  the  payment  of  freight 
was  otherwise,  then  a  compliance  with  the  custom  what- 
ever it  might  be  woiild  be  necessary  to  charge  the  defend- 
ants in  their  capacity  of  common  carriers.  What  the  cus- 
tom was  in  reference  to  this  matter,  is  a  question  of  fact  for 
you  to  determine  from  the  evidence  in  the  cause. 

We  have  been  requested  to  charge  you  also,  that  if  it 
appears  from  the  evidence,  that  the  loss  and  injury  com- 
plained of  by  the  plaintiffs  was  caused  partly  by  their 
own  negligence  in  buying  bad  fruit  or  shipping  it  in  bad 
order,  and  partly  by  that  of  the  defendant,  the  plaintiffs 
cannot  recover.  This  is  the  law  and  so  conceded  to  be 
by  the  plaintiffs'  counsel,  unless,  however,  by  ordinary 
care  the  plaintiffs  could  not  have  avoided  the  consequences 
of  the  defendant's  negligence.  Whether  the  plaintiff's' 
own  negligence  contributed  to  the  injury  and  loss  com- 
plained of  in  this  case  is  also  a  question  of  fact  to  be  deter- 
mined by  you. 

I  believe,  gentlemen,  I  have  now  adverted  to,  and  ex- 
plained (imperfectly  perhaps),  all  the  law  applicable  to  the 
case,  and  it  now  remains  for  you  to  apply  the  facts  in  evi- 
dence before  you,  and  make  up  your  verdict  fromi  the  law 
as  given  to  you  by  the  court,  and  the  evidence  as  you  have 
it  from  the  witnesses  and  otherwise. 

If  you  should  be  of  opinion  from  all  the  evidence,  that 
the  plaintiffs  sustained  loss  or  damage  in  consequence  of 
the  negligence  and  default  of  the  defendants  in  the  trans- 
portation and  safe  delivering  of  the  plaintiffs'  peaches,  at 
the  place  of  destination  at  the  proper  time  and  in  good 
order,  which  they  received  from  the  plaintiffs,  and  under- 
took to  transport  from  Dover  to  Philadelphia,  your  ver- 
dict should  be  for  the  plaintiffs.  But  if  from  the  evi- 
dence, you  should  be  satisfied  that  the  defendants  were 
not  in  default,  but  complied  with  all  the  obligations  to 
the  plaintiffs,  which  the  law  and  their  undertakings  imposed 
upon  them,  in  view  of  all  the  facts  and  circumstances  of 
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the  case  as  proved,   then  your  verdict  should  be  for  the 
defendants. 

If  your  verdict  should  be  for  the  plaintiffs,  the  measure 
of  damages  will  be  the  value,  at  the  place  of  destination,  of 
such  of  the  plaintiffs'  peaches,  (if  any)  as  were  received 
from  the  plaintiffs  by  the  defendants  for  shipment,  and 
which  by  the  negligence  or  default  of  the  defendants  were 
lost  or  destroyed,  and  the  difference  of  price,  which 
such  as  were  delivered  to  and  accepted  by  the  defendants 
for  transportation  from  Dover  to  Philadelphia,  would  have 
brought  in  the  market  delivered  in  due  season,  and  in 
good  order,  and  the  price  they  actually  sold  for  when 
delivered.  But  in  the  investigation  of  these  facts,  you 
must  consider  the  condition  of  the  fruit  when  it  was 
accepted  by  the  defendants,  for  if  the  peaches  were  not  in 
good  condition,  and  properly  put  up  for  shipment  when 
delivered  to  them,  they  are  not  responsible  for  any  loss 
which  resulted  from  depreciation  in  value  in  consequence 
of  the  imperfect  character  of  the  fruit,  or  for  want  of  its 
proper  preparation  for  transportation. 

Much  has  been  said  on  the  one  side  about  the  wealth 
and  power  of  the  defendants  as  a  corporation;  and  by  the 
other  side  in  respect  to  its  great  convenience  and  benefit 
to  the  public.  All  this,  gentlemen,  may  be  and  neverthe- 
less is  very  true:  but  they  are  matters  entirely  outside  of 
the  case,  and  should  not  enter  into  your  deliberations  in 
deciding  it.  The  defendants  should  be  held  to  the  same 
degree  of  responsibility  that  individuals  as  common  car- 
riers would  be,  and  they  are  entitled  to  have  meted  out  to 
them  the  same  measure  of  justice. 

Gentlemen,  you  will  now  take  the  case,  retire  to  your 
chamber,  and  there  give  it  a  deliberate,  attentive  and 
impartial  consideration,  and  render  such  verdict,  as  in 
your  best  judgment  the  evidence  requires. 

The  plaintiffs  had  a  verdict  for  $2,438.00. 

Ridgely,  E.  Saulsbury  and  Comegvs  for  the  plaintiffs. 

Pratt,  Ciordon  and  D.  M.  Bates  for  the  defendants. 
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William  Bedwell  v.  Patrick  Dee. 

In  a  case  before  a  justice  of  the  peace,  if  the  parties  appear,  and  the 
case  is  continued  to  a  future  day  upon  the  application  of  the  defendant, 
and  in  the  mean  while  they  both  appear  before  him  ready  for  trial  and 
the  defendant  then  demands  a  trial  by  referees,  and  the  case  is  then 
heard  and  concluded,  he  will  be  estopped  from  objecting  to  the  judg- 
ment then  entered. 

Certiorari.  The  record  showed  that  the  parties  ap- 
peared on  the  16th  of  September,  1865,  and  the  defend- 
ant claimed  a  postponement  of  the  case,  and  the  case  con- 
tinued to  Saturday  the  30th  inst.  And  now,  to  wit,  this  day, 
Sept.  23rd,  1865,  the  plaintiff  appears  and  the  defendant 
by  his  attorney,  J.  Pratt,  Esq.,  and  ready  for  trial.  The 
defendant  demands  a  trial  by  referees,  whereupon  stim- 
mons  was  issued  for  the  referees  therein  named  who 
appeared,  were  duly  qualified  according  to  law,  and  after 
having  heard  the  allegations  of  the  parties  and  their  proofs, 
and  maturely  considering  the  same,  reported  in  writing 
under  their  hands  that  they  found  for  the  plaintiff  thirty- 
seven  dollars,  being  the  full  amount  claimed.  And  now, 
to  wit,  Sept.  23rd,  1865,  Judgment  is  hereby  given  for  the 
plaintiff  against  the  defendant  for  thirty-seven  dollars  &c. 
The  exception  was  that  the  case  was  adjourned  from  the 
16th  to  the  30th  of  September,  1865,  and  it  was  not  com- 
petent for  the  justice  to  hear  the  case  and  enter  judgment 
in  the  mean  while. 

By  the  Court.  It  appears  by  the  record  that  the  parties 
appeared  voluntarily  on  the  23d  of  Sept.  as  ready  for  trial 
and  that  the  defendant  asked  for  a  trial  by  referees;  the 
court  must  therefore  infer  that  the  case  was  heard  and 
concluded  that  day  by  the  mutual  consent  of  the  parties, 
and  the  defendant  was  consequently  estopped  from  object- 
ing to  the  judgment  on  that  ground.  The  judgment  below 
must  therefore  be  affirmed. 
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Mahlon  Batton  v.  Hannah  Bradley. 

In  an  action  of  debt  upon  articles  of  agreement  between  the  plaintiff  and 
defendant  for  the  rent  of  a  farm  and  mill  for  one  year,  and  for  the  per- 
formance of  which  each  was  bound  to  the  other  in  the  sum  of  five  hun- 
dred dollars,  and  which  the  defendant  sold  to  another  before  the  com- 
mencement of  the  term  for  which  she  had  so  agreed  to  rent  the  property, 
the  plaintiff  cannot  recover  damages  exceeding  five  hundred  dollars  in 
any  event,  and  they  should  not  be  greater  than  the  actual  amount  of  the 
precise  loss  and  injury  directly  sustained  by  him  by  reason  of  the  failure 
of  the  defendant  to  comply  with  the  agreement. 

This  was  an  action  of  debt  upon  articles  of  agreement 
between  Mahlon  Batton  and  Hannah  Bradley  by  which 
the  latter  agreed  to  rent  to  the  former  a  certain  farm  and 
mill  situated  on  it,  for  one  year  to  commence  on  the  25th 
of  March  then  next  ensuing,  for  $528.00,  and  for  the  per- 
formance of  which  each  was  bound  to  the  other  in  the  sum 
of  $500.00.  In  the  month  of  January  preceding  the 
commencement  of  the  term  for  which  she  had  agreed  to 
rent,  the  defendant  sold  the  property  and  wrote  a  note  to 
the  plaintiff  so  informing  him,  and  the  action  was  for  the 
breach  of  the  agreement  which  was  duly  proved  and  put 
in  evidence.  The  damages  demanded  were  five  hundred 
dollars,  the  amount  specified  in  the  agreement,  and  there 
was  a  contrariety  of  proof  as  to  whether  the  plaintiff  had 
sustained  any  actual  damage,  or  not,  by  the  breach  of  it. 

Dow,  {D.  M.  Bates  with  him),  for  the  defendant,  called  the 
attention  of  the  court  to  the  fact  that  the  articles  of  agree- 
ment were  stamped  with  only  a  one  dollar  U.  S.  revenue 
stamp,  whereas  the  act  of  Congress  required  that  it  should 
have  been  stamped  with  a  one  dollar  and  fifty  cent  stamp, 
and  without  which  it  expressly  declared  the  instrument 
should  be  null  and  void. 

Gray,  for  the  plaintiff.  The  instrument  was  now  before 
the  jury  and  he  would  ask  the  court  to  charge  them  that 
the  plaintiff  on  the  evidence  was  entitled  to  recover,  and 
that    the   measure    of   the    damages    should    be   the    clear 
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amount  which  he  would  have  been  able  to  realize  from  the 
year's  rent  of  the  premises,  if  the  agreement  had  been 
executed  in  good  faith  pursuant  to  its  terms  by  each  of 
the  parties.  After  a  brief  conference  between  the  counsel, 
it  was  arranged  by  consent  that  the  court  should  charge 
the  jury  on  the  law  of  the  case,  except  as  to  the  sufficiency 
of  the  U.  S.  revenue  stamp  affixed  to  it,  and  that  the 
verdict  should  be  taken  subject  to  all  legal  exceptions  on 
that  ground,  with  leave  reserved  to  the  defendant  to  move 
to  set  it  aside,  if  in  favor  of  the  plaintiff,  and  to  enter  a 
judgment  of  nonsuit  in  the  case. 

The  Court,  Gilpin,  C.  J .,  charged  the  jury,  that  under  the 
arrangement  the  plaintiff  was  unquestionably  entitled  to  a 
verdict,  but  it  covild  not  be  for  more  than  five  hundred  dol- 
lars in  any  event,  and  should  not  be  greater  than  the  actual 
amount  of  the  precise  loss  and  injury  which  he  had 
directly  sustained  by  reason  of  the  failure  of  the  defendan*^ 
to  comply  with  the  agreement. 

The  plaintiff  had  a  verdict  for  one  hundred  dollars,  and 
there  ended  the  matter. 


John  W.  Hawkins,  defendant  below,  appellant,  v. 
Joseph  Mendenhall,  plaintiff  below,  respondent. 

An  action  at  the  suit  of  one  adjoining  lot  owner  against  another  to  recover 
compensation  from  the  latter  for  bricking  into  a  party  wall  previously 
erected  by  the  former,  in  the  City  of  Wilmington,  is  not  within  the 
jurisdiction  of  a  justice  of  the  peace. 

Pronarr  in  debt  on  appeal  from  a  justice  of  the  peace. 
The  action  below  was  in  debt  and  was  brought  by  Joseph 
Mendenhall  against  John  W.  Hawkins  before  a  justice  of 
the  peace  under  a  provision  contained,  and  a  regulation 
prescribed,  in  the  charter  of  the  City  of  Wilmington.     Rev. 
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Code,  chapter  73,  sec.  74,  page  228,  in  relation  to  the  erec- 
tion of  part}'  walls  and  fences,  to  recover  compensation 
from  the  defendant  for  building  and  bricking  into  a  party 
wall  of  a  brick  dwelling  house  previously  erected  by  the 
plaintiff  on  the  division  line  of  their  respective  lots  in  the 
city. 

Patterson,  for  the  plaintiff  below,  proceeded  and  proved 
his  title  to  his  lot,  che  erection  of  his  brick  dwelling  house 
on  the  division  line  between  it  and  the  lot  of  the  defendant 
below,  and  the  subsequent  erection  of  the  brick  dweUing 
house  by  the  latter  upon  his  lot,  and  the  bricking  of  it 
into  the  wall  of  the  plaintiff's  house,  and  rested  his  case. 

Gordon,  for  the  defendant  below,  moved  to  nonsuit  the 
plaintiff,  because  admitting  all  that  had  been  proved  and 
alleged  on  behalf  of  the  plaintiff  below,  it  was  not  a  cause 
of  action  within  the  jurisdiction  of  a  justice  of  the  peace 
under  the  act  referred  to,  or  any  other  statute. 

The  Court  was  of  that  opinion  and  granted  the  nonsuit. 


Anna  Jamison  et  al.  v.  Jamison's  Will. 

Pending  an  issue  of  devisavit  vel  non,  the  court  will,  upon  the  death  of  one 
■  of  the  caveators  in  it,  and  on  the  request  of  the  Register,  order  it  to  be 
returned  to  him  for  the  purpose  of  making  new  parties  to  it,  and  will 
not  retain  it  in  court  until  that  has  been  done  before  him. 

Issue  of  deinsavit  vel  non.  Since  the  issue  v^as  sent  up 
at  the  last  term  of  the  court,  and  since  it  was  tried  at  that 
term  without  resulting  in  a  verdict,  Anna  Jamison,  one  of 
the  caveators  in  it  had  died,  and  the  Register  at  this  term  had 
addressed  a  communication  to  the  court  setting  forth  the 
fact  and  requesting  that  the  issue  so  sent  up  to  this  court, 
might  for  that  reason  be  returned  to  him  by  the  court. 
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D.  M .  Bates,  for  the  caveators,  thereupon  submitted  a 
motion  to  the  court  for  a  continuance  of  the  case  in  court 
until  proper  parties  could  be  made  to  the  issue  in  conse- 
quence of  her  death.  The  suit,  or  the  issue,  had  not 
abated  either  here,  or  before  the  Register,  by  reason  of  her 
death,  but  had  survived  and  was  still  subsisting,  •  and  it 
shotild  not  be  dismissed,  or  sent  back  to  the  Register  by 
the  court,  notwithstanding  he  had  desired  it  for  the  reason 
and  purpose  stated  by  him;  but  it  shoiild  be  retained  here 
until  he  could  go  before  that  officer,  which  he  intended  to 
do,  and  have  her  death  suggested  and  the  proper  parties 
made  to  it,  and  when  that  had  been  done,  he  could  cer- 
tify the  same  to  the  court  and  they  would  become  parties 
to  it  here,  and  the  issue  as  so  reformed  and  amended, 
would  proceed  as  if  so  issued  originally  in  the  case.  And 
that  he  was  satisfied  was  the  only  proper  course  to  be  pur- 
sued under  the  circumstances. 

The  Court  thought  otherwise,  and  without  any  argu- 
ment from  the  other  side,  ordered  the  issue  to  be  returned 
to  the  Register  in  accordance  with  his  request. 
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John  Hays,  use  of  James  R.  Lofland,  Adtninistrator  of 
James  P.  Lofland,  deceased,  v.  Henry  C.  Johnson, 
Administrator  of  James  Johnson,   deceased. 

A  Commission  de  bene  esse  to  take  the  depositions  of  witnesses  who  are 
aged,  very  infirm,  or  going  out  of  the  State,  may  issue  in  vacation, 
without  any  application  to,  or  special  order  or  direction  from  the  court 
for  it. 

Scire  Facias,  on  a  judgment  in  the  Superior  Court  for 
Sussex  county,  for  three  hundred  dollars  entered  1st  of 
March,  1836,  at  the  suit  of  John  Hays  use  of  James  P. 
Lofland  against  James  Johnson,  with  payment  of  interest 
endorsed  thereon  to  February-  27th,  1836. 

Layton,  for  the  plaintiff,  proved  the  death  of  John  A.  Col- 
lins very  recently,  and  then  offered  in  evidence  his  depo- 
sition taken  during  his  last  illness,  and  since  the  last  term 
of  the  court,  on  a  commission  de  bene  esse  issued  in  vaca- 
tion without  any  order  of  the  court. 

Moore,  {Cullen  with  him),  for  the  defendant,  objected  to  its 
admissibility.  The  sixteenth  section  of  the  sixth  article  of 
the  constitution  provides  that  when  a  civil  cause  is  pending, 
the  Superior  Court  shall  have  power  to  direct  the  exami- 
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nation  of  witnesses  that  are  aged,  very  infirm,  or  goinj;; 
out  the  State,  upon  interrogatories  de  bene  esse,  to  be  read 
in  case  of  the  death,  or  departure  of  the  witness  out  of  the 
State  before  the  trial,  and  under  it  no  such  commission 
could  properly  issue  without  an  application  to  the  court 
and  a  special  order  and  direction  from  it  for  the  issuing  of 
it  in  any  case. 

Layton.  Both  the  rule  of  the  court,  and  the  long  and 
uniform  practice  under  it,  were  to  the  contrary. 

The  Court,  after  advisement,  so  ruled,  and  the  commission 
and  deposition  was  admitted  and  read  in  evidence,  and  the 
plaintiff  had  a  verdict. 


The  President,  Directors  and  Company,  of  the  Farm- 
ers' Bank,  for  the  use  of  Louisa  A.  Wilson,  Adminis- 
tratrix of  Barclay  Wilson,  deceased,  v.  William  Wil- 
son and  Silas  Reynolds,  who  have  survived  Josiah 
Marvell.  James  Wilson  and  Barclay  Wilson,  de- 
ceased. 

There  is  no  legal  remedy  at  the  suit  of  a  joint  debtor,  or  surety  upon  a 
judgment  paid  by  and  assigned  to  him,  under  the  hand  and  seal  of  the 
creditor  in  the  presence  of  two  subscribing  witnesses,  against  the  princi- 
pal or  co-sureties  in  the  judgment,  except  under  the  provisions  of  the 
statute  in  such  case  made  and  provided,  which  must  be  strictly  con- 
formed to  in  all  such  cases;  and  when  the  assignment  of  the  judgment  is 
by  a  Bank,  it  must  be  under  its  public  seal  and  the  signature  of  the 
President  of  it,  and  in  the  presence  of  two  credible  and  subscribing  wit- 
nesses, at  least. 

Scire  Facias  on  a  judgment  at  the  suit  of  the  Farmers' 
Bank  against  William  Wilson,  Barclay  Wilson,  Josiah 
Marvell,  James  Wilson,  and  Silas  Reynolds  for  $670, 
real  debt,  with  interets  from  Feb.  19,  1852,  which  had 
been  paid  by  Barclay  Wilson's  Administratrix,  the  plaint- 
iff, and  assigned  to  her  by  the  Farmers'  Bank,  and  which 
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now  stood  on  the  docket  by  endorsement  to  and  for  her 
use.     Pleas  nul  tiel  record,  payment  and  release. 

The  plaintiff  proved  by  the  Cashier  of  the  Bank,  the 
payment  to  it  by  her  as  the  administratrix  of  Barclay  Wil- 
son, of  the  judgment,  and  the  assignment  of  it  to  her  b>' 
him;  and  that  Barclay  Wilson,  in  his  lifetime  gave  his 
own  individual  bond  for  the  amount  of  it  to  the  Bank,  and 
his  administratrix  since  his  death,  had  paid  of?  the  bond 
to  the  Bank,  when  the  judgment  was  assigned  to  her  as 
before  stated.  Also  the  death  of  the  other  defendants  in 
it,  and  the  survivorship  of  William  Wilson  and  Silas  Key- 
nolds. 

Wright,  for  the  defendants,  submitted  a  motion  for  a  non- 
suit. The  Farmers'  Bank  is  the  legal  plaintiff  in  the  ac- 
tion, which  is  in  its  name  for  the  use  of  the  administratrix 
of  Barclay  Wilson,  who  was  one  of  the  joint  sureties  in  the 
bond  on  which  the  judgment  was  entered.  To  this  action 
the  defendants  have  pleaded  payment  in  brief  upon  the 
record,  but  which,  of  course,  imports  payment  to  the 
plaintiff  in  the  action,  and  the  proof  is  direct  that  it  had 
been  paid  to  the  Bank  by  the  administratrix  in  the  mode 
stated  by  the  cashier  of  it;  and  if  such  is  the  case,  then 
the  plea  is  a  good  defence  and  an  absolute  bar  to  the  ac- 
tion. Porter  use  of  Herdman  v.  Morris'  Exr.  2  Harr.  509. 
7  T.  R.  663.  The  assignment  of  the  judgment  was  not 
such  as  will  enable  the  assignee  under  the  statute,  to  main- 
tain an  action  upon  it  in  her  own  name.  Besides,  the  as- 
signment of  it  on  the  record  is  under  the  hand  of  the  cash- 
ier, with  a  scroll  annexed  as  his  private  seal,  and  attested 
by  two  subscribing  witnesses;  but  that  is  not  the  seal  of 
the  Bankj  nor  can  it  be  considered  or  regarded  as  such. 
Ang.  &  Ames  on  Corp.  226.     2  Cush.  337. 

Layton,  for  thr  plaintiff.  The  action  is  not  under  the  statute 
by  the  assignee  in  her  own  name,  but  in  the  name  of  the  Bank 
for  her  use,  and  in  such  an  action  and  for  the  purpose  of  such 
a  suit,  the  assignment  of  the  judgment  by  the  cashier,  which 
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is  the  uniform  practice  of  that  institution,  is  sufficient, 
and  although  it  was  constructively  paid  by  the  decedent  in 
his  life  time,  by  giving  his  individual  bond  for  the  debt,  as 
had  been  stated  by  the  cashier,  and  which  has  been  paid 
since  his  death  by  the  administratrix,  that  did  not  consti- 
tute, and  never  was  considered  by  the  bank,  a  payment  of 
the  judgment;  because  under  the  statute,  it  had  no  au- 
thority to  endorse  payment,  or  satisfaction  upon  it,  but  was 
bound  by  it,  when  it  was  so  paid  by  one  of  the  sureties,  to 
assign  it  to  him  or  his  administratrix,  in  order  that  she 
might  avail  herself  of  the  remedy  upon  it,  which  it  pro- 
vides for  in  such  cases,  to  recover  the  amount  from  the 
principal,  or  to  compel  contribution  from  the  co-sureties. 

Wright  replied. 

The  Court  sustained  the  motion  for  a  nonsuit.  There  is  no 
legal  remedy  or  action  at  law  in  such  a  case,  except  under 
the  provisions  of  the  statute  referred  to,  which  must  be 
strictly  conformed  to  in  the  requisitions  prescribed  by  it, 
in  regard  to  the  assignment  of  the  judgment;  and  when 
the  assignment  in  such  a  case  is  by  a  bank,  as  it  was  in  this 
instance,  which  is  a  corporation  with  an  actual  public  seal 
provided  for  by  the  law  creating  the  institution,  and  by 
which  it  is  held  to  speak,  and  to  perform  such  functions, 
it  should  be  under  such  seal  and  the  signature  of  the  Pres- 
ident of  it,  who  is,  in  contemplation  of  law,  the  proper 
keeper  or  custodian  of  such  seal,  and  in  the  presence  of 
two  credible  witnesses  at  least,  who  should  subscribe  it  as 
such. 


Samuel  M.  Lofland  v.  John  H.  Cade. 

In  an  action  on  the  case  for  not  satisfying  a  judgment  for  $1500,  entered 
by  confession  on  a  judgment  bond  and  warrant  of  attorney  in  the  Supe- 
rior Court,  with  the  sum  of  $789.45  endorsed  as  the  real  debt  thereof 
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in  the  margin  of  it  upon  the  record,  if  the  real  debt  is  alleged  in  the 
declaration  to  be  the  amount  for  which  the  judgment  was  recovered,  in- 
stead of  the  $1500,  the  variance  will  be  fatal. 

Action  on  the  case  for  not  satisfying  a  judgment  in  the 
Superior  Court  for  $1500,  entered  by  confession  on  a  judg- 
ment bond  and  warrant  of  attorney  from  Lofland  to  Cade, 
to  April  Term,  1860.  The  real  debt  endorsed  on  the  mar- 
gin of  it  was  $789.45,  with  interest  from  May  22nd,  1860. 

Wright,  for  the  plaintif,  after  proving  anterior  paj^ments 
upon  it,  and  a  t3nder  of  the  balance  of  principal,  interest 
and  costs,  by  the  plaintiff  to  the  defendant  in  United 
States  legal  tender  notes,  commonly  denominated  "green 
backs,"  which  the  latter  refused  to  accept,  rested  his  case. 

Lay  ton,  for  the  defendant,  submitted  a  motion  for  a  non- 
suit. According  to  the  declaration  and  the  averment  con- 
tained in  it,  the  action  was  for  not  satisfying  a  judgment 
recovered  in  this  court  by  the  defendant  against  the  plain- 
tiff and  since  paid  by  the  latter,  for  the  real  debt  of  $789.45 
with  interest  thereon,  from  the  22nd  of  May,  1860,  but 
the  judgment  offered  in  evidence  to  sustain  the  allegation 
was  recovered  for  the  sum  of  $1500,  as  appeared  by  the 
record,   and  the  variance  was  fatal. 

The  Court  granted  the  motion,  and  a  judgment  of  non- 
suit was  entered. 


Mary  Cannon  by  her  next  friend,  Julia  Cannon,  v.  James 
Stuart. 

Although  a  negro  or  mulatto  child  bound  under  the  third  section  of  the 
seventy-ninth  chapter  of  the  revised  statutes,  has  no  remedy  by  petition 
to  be  discharged  therefrom  under  the  statute,  except  for  cruelty,  ill 
usage,  treatment  not  conformable  to  the  terms  of  binding  and  breach  of 
contract,  under  the  proviso  contained  in  the  sixteenth  section  thereof, 
she  may  by  writ  of  habeas  corpus  be  discharged  therefrom  for  any  illegal- 
ity or  invalidity  whatever  in  the  binding. 
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Habeas  Corpus  case.  The  petition  alleged  that  Mary 
Cannon  (n.)  was  a  minor  under  the  age  of  twenty-one 
years,  and  was  unlawfully  restrained  of  her  liberty  by  the 
respondent,  James  Stuart,  by  virtue  of  a  certain  pretend- 
ed binding  by  indentures  of  apprenticeship  under  the 
third  section  of  chapter  seventy-nine  of  the  revised  stat- 
utes of  the  State.  Rev.  Code  245,  and  that  the  same  was 
altogether  illegal,  invalid  and  void.  The  return  of  the 
respondent  admitted  the  facts  alleged  in  the  petition,  and 
upon  his  appearance,  waived  a  hearing  and  submitted  the 
case  to  the  decision  of  the  court. 

By  the  Court.  A  very  general,  but  at  the  same  time,  a 
very  erroneous  impression  has  prevailed,  that  inasmuch  as 
the  act  of  Assembly  referred  to,  under  which  the  petition- 
or  had  been  bound  as  an  indentured  servant,  or  appren- 
tice, to  the  respondent,  contains  a  provision  and  a  proviso 
that  when  the  binding  has  been  under  the  third  section  of 
that  act,  the  Court,  Chancellor,  or  Judge  before  whom  a 
petition  for  discharge  from  such  indenture  or  binding,  shall 
be  presented,  shall  not  Inquire  into  the  circumstances  un- 
der which  the  indenture  was  executed,  or  in  other  words, 
into  the  illegality  or  invalidity  of  the  binding,  but  shall 
only  inquire  as  to  cruelty,  ill  usage,  or  treatment  not  com- 
formablc  to  the  terms  of  binding  and  breach  of  contract, 
that  there  is  no  remedy  and  no  power  whatever  under  the 
laws  and  constitution  of  the  State,  for  such  a  cause  and  in 
such  a  case,  to  discharge  the  indentured  minor  from  such 
servitude  or  apprenticeship,  although  it  is  made  illegal  and 
invalid  by  the  express  terms  of  the  act  itself.  But  the  appli- 
cation in  the  present  case  is  by  writ  of  habeas  corpus,  and 
not  by  petition,  the  remedy  prescribed  and  provided  for  in 
the  act,  and  as  the  latter  remedy  is  wholly  statutory  in  its 
character,  and  is  entirely  the  creature  of  the  legislature, 
and  was  given  by  it  in  such  cases,  it  was  perfectly  compe- 
tent for  the  legislature  to  limit  and  restrict  it  at  its  will 
and  discretion.  The  remedy  by  writ  of  habeas  corpus, 
however,  rests  upon  other  and  very  different  grounds,  be- 


CANNON   V.    STUART.  225 


cause  it  is  guaranteed  and  secured  by  the  constitution  itself, 
paramount  to  a  law  or  the  will  of  the  legislature,  for  the 
benefit  of  any  one  and  every  one  who  is  unlawfully  deprived 
or  restrained  of  his,  or  her  liberty;  and  it  is,  therefore, 
not"  in  the  power  of  the  legislature  to  take  away  the  right 
of  any  one  to  it,  or  to  the  remedy  furnished  by  it,  or  to 
limit,  restrict,  abridge,  impair,  or  to  suspend  it  in  any  de- 
gree, except  in  the  exigencies  specially  provided  for  in  the 
constitution.  To  give  the  third  section  of  the  act  referred 
to,  the  absolute  and  unlimited  efifect  which  some  have  sup- 
posed the  legislature  designed  it  should  have,  would  conse- 
quently be  not  only  in  derogation  of  this  great  and  inesti- 
mable right  and  privilege,  but  would  bring  it  in  direct  con- 
flict with  this  provision  of  the  constitution. 

In  this  case  the  indentvire  and  binding  was  illegal,  and 
was  consequently  invalid  and  void  on  two  distinct  grounds. 
First,  because  the  constable  who  gave  the  information  re- 
quired under  the  act,  and  upon  which  the  two  justices  of 
the  peace  proceeded  to  bind  the  petitioner,  gave  no  notice 
whatever,  much  less  thirty  days'  notice  which  the  law  re- 
quired, to  the  mother  of  his  intention  to  do  so,  unless  she 
provided  a  suitable  home  for  her  with  some  respectable 
white  person  in  the  mean  while;  and  in  the  second  place, 
because  the  two  justices  of  the  peace  on  that  information 
proceeded  at  once  to  bind  the  petitioner  without  delaying 
it  until  five  days  after  their  hearing  of  the  case,  to  afford 
the  mother  an  opportunity  of  indemnifying  the  county 
against  the  petitioner  becoming  a  charge  upon  it,  as  was 
also  required  by  the  act.  And  this  proceeding  not  being 
by  petition  under  the  act,  but  by  writ  of  habeas  corpus  un- 
der the  constitution,  which  is  paramount  to  that,  or  any 
other  statute  of  the  legislature,  the  petitioner  is  hereby 
discharged  from  the  said  indenture  of  apprenticeship,  and 
from  her  servitude  to  the  respondent. 
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James  Tatman  v.  Abel  J.  Barrett. 

Although  a  receipt  is  sufficient  proof  prima  facie  to  establish  the  payment 
of  the  money  stated,  it  may  be  impeached,  contradicted,  or  entirely 
disproved  by  parol  evidence.  It  is  otherwise,  however,  with  regard  to  a 
written  contract  included  and  embodied  in  it,  unless  it  contains  in  its 
terms  a  latent  ambiguity,  which  requires  further  proof  than  the  contract 
itself  affords,  to  apply  it  intelligibly  to  the  subject  matter  of  it. 

Questions  of  interpretation,  as  well  as  construction  of  written  instruments 
are  for  the  court  alone,  and  are  to  be  decided  by  it. 

A  written  contract  of  sale  of  "all  white  oak  timber  large  enough  to  make 
cross- ties  on  land"  in  the  contract  mentioned,  presents  in  the  terms  of 
it  no  ambiguity,  either  latent  or  patent,  and  parol  evidence,  or  evidence 
aliunde  is  not  admissible  to  explain  and  show  in  the  application  of  the 
contract  to  the  subject  matter  of  it,  that  it  did  not  include  white  oak 
timber  on  the  land,  which  was  much  larger  than  is  ever  used  to  make 
railroad  cross-ties. 

This  was  an  action  of  trover  by  James  Tatman  against 
Abel  J.  Barrett,  to  recover  the  value  of  timber  cut  and 
carried  away  and  converted  to  his  use  by  the  defendant. 
The  lands  upon  which  it  was  cut,  had  been  devised  by 
the  will  of  Charles  Jones  to  the  plaintiff,  with  authority 
and  for  the  purpose  of  selling  and  disposing  of  the  timber 
upon  them,  which  consisted  of  two  tracts,  one  of  a  hun- 
dred and  twenty,  and  the  other  of  seventy-six  acres.  The 
defendant  had  cut  and  carried  away  from  them  and  dis- 
posed of  to  his  own  use,  four  thousand  and  ninety-seven 
railroad  cross-ties,  one  hundred  and  twenty-nine  piles, 
eighteen  inches  thick  at  the  butt,  and  thirty -five  to  forty 
feet  in  length,  and  six  inches  thick  at  the  small  ends,  and 
one  hundred  and  ninety-three  saw  logs  averaging  two  feet 
in  diameter  at  the  butt  and  from  thirty-five  to  forty  feet  in 
length,  and  which  were  afterward  cut  by  him  into  about 
sixty  thousand  feet  of  sawed  lumber  at  his  mills  in  Wil- 
mington. The  timber  was  all  white  oak,  and  the  current 
prices  of  such  timber  at  the  time,  were  also  proved. 

The  defence  was  that  he  had  bought  of  the  plaintiff  and 
paid  him  for  all  the  timber  he  had  cut  upon  and  carried 
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away  from  the  lands  and  converted  to  his  use,  in  support 
of  which  a  written  receipt  and  contract  signed  by  the 
plaintiff,  of  the  following  tenor  was  given  in  evidence: 

"Wilmington,  May  20th,  1859. 

Received  of  Barrett,  Steams  &  Co.,  five  hundred  dol- 
lars, being  in  full  for  all  white  oak  timber  large  enough 
to  make  cross-ties  on  my  land  near  Harrington,  situated 
on  the  Delaware  R.  R.,  with  the  privilege  of  crossing  my 
other  lands  to  get  to  it  and  hauling  the  timber  to  the 
Rail  Road." 

In  reply,  the  plaintiff's  counsel,  to  explain  the  import  of 
the  terms  and  what  was  meant  by  the  words,  "all  white 
oak  timber  large  enough  to  make  cross  ties,"  offered  in 
evidence  a  letter  previously  addressed  by  the  defendant  to 
the  plaintiff,  to  the  following  effect : 

"Wilmington,  May  12th,  1859. 

James  Tatman  Esq.,  Dear  Sir:  Yours  came  to  hand  and 
contents  noticed.  The  offer  I  made  you  is  all  I  can  do; 
($500)  five  hundred  dollars  is  all  I  can  see  in  it,  or  12^  cts. 
per  piece  for  the  Wliite  Oak  by  the  tie." 

Yours  truly,  A.  J.  BARRETT." 

E.  Saulsbury,  for  the  defendant,  objected  to  the  admissi- 
bility of  it.  No  colloquium  or  conversation  between  the 
parties  prior  to  the  execution  of  a  written  contract,  was 
admissible  in  evidence  to  qualify,  control,  or  explain  it. 
1  Greenl.  Ev.  sees.  275,  277. 

Smithers,  for  the  plaintiff.  Such  evidence  as  had  just 
been  tendered,  was  always  admissible  for  the  purpose  of 
applying  the  written  contract  to  the  subject  matter  of  it. 
and  parol  proof  was  always  competent  for  that  special 
purpose  whenever  there  was  any  uncertainty  or  ambi- 
guity in  that  respect.  When  there  was  no  ambiguity 
in  the  terms  of  the  contract  in  themselves  considered, 
but  the  uncertaintv,   or  doubt  arises  outside  of  the  con- 
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tract,  and  consisted  simply  in  applying  the  contract  to  the 
subject  of  it,  such  evidence  was  admissible.  1  Greenl.  Ev. 
Sees.  286,  283,  288.  Peisch  v.  Dickson,  1  Mas.  Rep.  11.  Bea- 
mont  and  wife  v.  Field,  1  Barn,  and  Aid.  247.  1  Greenl.  Ev. 
sec.  297  in  note.  The  terms  employed  in  the  written  receipt 
and  contract  "for  all  white  oak  timber  large  enough  to 
make  cross-ties,  on  my  land  near  Harrington  on  the 
Delaware  Railroad,"  presented  a  case  of  latent  ambiguity; 
for  whether  it  meant  and  included  all,  or  any  of  his  white 
oak  timber  too  large  to  make  cross-ties,  or  larger  in  size 
than  it  was  usual  to  cut  and  convert  into  cross-ties,  was 
not  certain,  and  the  very  doubt  which  had  been  suggested 
in  regard  to  it,  had  arisen  from  the  evidence  aliunde,  and 
which  had  already  been  adduced  on  the  other  side,  by 
which  it  had  been  shown  that  here  were  three  kinds  of 
white  oak  timber  on  the  lands  referred  to,  some  too  small 
for  cross-ties,  some  of  the  proper  and  usual  size  cut  for 
cross-ties,  and  a  third  kind  much  larger  than  was  usually 
either  bought  or  sold  for  that  purpose.  There  was  some 
white  oak  timber  on  the  land  which  was  not  to  pass  by  the 
contract,  and  that  was  all  such  timber  as  was  not  then 
large  enough  for  cross-ties.  That  description  of  white  oak 
timber  was  clearly  not  included  in  the  contract,  and  if 
there  was  any  too  large  to  be  judiciously  and  advanta- 
geously cut  into  cross-ties,  and  the  evidence  adduced  by 
the  defendant  was  to  that  eflfect  for  much  the  larger  por- 
tion of  the  timber  which  he  cut  under  the  contract,  was 
for  that  very  reason  applied  by  him  to  .other  uses,  such  as 
piles  and  saw  logs  and  sawed  liunber,  was  it  not  equally  to 
be  excluded  from  the  contract  within  the  reasonable 
meaning  and  intendment  of  it?  At  all  events,  did  it  not 
suggest  and  present  such  an  uncertainty,  such  an  ambi- 
guity growing  out  of  the  subject  matter  of  the  contract,  and 
arising  altogether  dehors  the  contract  itself,  and  was  there 
not  such  a  doubt  involved  in  it  with  reference  to  that  mat- 
ter and  that  question,  as  the  court  must  consider  a  latent 
ambiguity,  which  would  not  only  warrant,  but  woiild  re- 
quire the  introduction  of  parol  testimony  to  explain  and 
remove  it  ? 
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Comegys  for  the  same.  The  letter  offered  in  evidence  did 
not  fall  under  the  rule  referred  to  on  the  other  side,  which 
excluded  parol  evidence  in  general  when  offered  to  explain, 
add  to,  or  vary  the  terms  of  a  written  contract.  In  this 
case  the  evidence  offered,  is  in  the  first  place,  itself  in 
writing,  and  in  the  next  place,  it  was  a  part  of  the  negotia- 
tion and  was  the  first  offer  which  led  to  the  formation  of 
the  contract,  and  was  cotemporaneous  with  it,  and  was  in 
point  of  fact,  a  part  of  the  transaction,  and,  consequently, 
of  the  contract  itself.  It  says  five  hundred  dollars  was  all 
he  could  give  for  the  timber,  on  the  land,  that  was  to  say, 
for  all  the  white  oak  timber,  or  at  the  rate  of  12|  cents 
per  cross-tie,  whilst  the  contract  says  afterward  five  hun- 
dred dollars  for  all  the  white  oak  timber  large  enough  to 
make  cross-ties.  Taking  the  two,  and  reading  them 
together,  what  more  could  they  reasonably  import  or  pos- 
sibly mean  than  that  the  defendant  was  willing  to  give 
that  s\in\  for  the  number  of  railroad-ties  alone,  which  it 
would  yield,  and  which,  to  use  his  own  expressive  term, 
was  all  he  could  see  in  it,  or  in  other  words,  was  full  as 
much  as  the  ties  that  could  be  got  from  the  land,  would  be 
worth.  Well,  according  to  his  own  exhibit,  he  cut  from 
it  four  thousand  and  ninety-seven  railroad-ties  alone,  to 
say  nothing  of  the  one  hundred  and  ninety-three  saw  logs 
and  one  hundred  and  twenty-nine  piles,  all  of  which  were 
much  too  large  and  much  too  valuable  for  other  uses,  to 
be  split  or  sawed  into  railroad-ties,  and  that  number  of  ties 
at  twelve  and  a  half  cents  apiece,  a  fair  price  for  them 
standing  and  growing  in  the  tree,'  would  make  just  five 
hundred  and  two  dollars  and  twelve  and  a  half  cents.  It 
not  only  showed  that  he  knew  exactly  what  he  was  con- 
tracting for  and  buying,  but  that  he  was  too  good  a  judge 
and  too  expert  to  be  either  cheated  or  deceived  in  the 
contract  he  was  then  making  for  the  ties  which  he  got 
from  the  timber,  and  which  was  all  that  was  designed  or 
contemplated  by  either  of  the  parties  when  the  offer  was 
first  made,  and  when  the  contract  was  entered  into.  The 
other  construction  of  it,  so  as  to  extend  it  beyond  the  origi- 
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nal  and  legitimate  purpose  and  intention  of  the  parties  to  it, 
was  wholly  an  afterthought  on  the  part  of  the  defendant , 
suggested  by  the  very  ambiguity  involved  in  the  terms  of 
the  receipt  and  contract,  when  we  come  to  look  outside  of 
it  and  to  apply.it  to  the  timber  then  standing  and  growing 
upon  the  land,  the  subject  matter  of  it,  and  by  which  the 
defendant  afterward  discovered  that  it  was  doubtful  and 
was  susceptible  of  two  different  constructions  and  readings 
on  its  face,  at  least,  when  you  come  so  to  apply  it.  And 
hence  his  demand  that  it  not  only  covered  all  the  white 
oak  timber  growing  on  the  land  large  enough  to  make 
railroad-ties,  but  also  all  that  was  more  than  large  enough 
for  that  purpose.  Could  there  then  be  any  doubt  under 
all  the  facts  and  circumstances  attending  it,  that  it  con- 
stituted a  very  strong  and  decided  case  of  latent  ambi- 
guity in  a  written  contract,  in  which  parol  and  extrinsic 
evidence  was  admissible  according  to  all  the  authorities, 
for  the  purpose  of  reconciling  the  insufficiency  of  its  .Icrms 
with  the  real  intent  of  the  parties  to  it  at  the  time  it  was 
entered  into,  and  removing  apparent  obstacles  and  imped- 
iments to  the  due  execution  of  it,  which  only  appear  or 
present  themselves  when  you  come  to  apply  it  to  the  sub- 
ject matter  of  it ' 

Gordon,  for  the  defendant.  The  letter  offered  in  evidence 
was  not  cotemporaneous  with  the  making  of  the  contract 
but  was  written  and  addressed  by  the  defendant  to  the 
plaintiff  more  than  a  week  before  that.  Neither  was  it  for 
the  same  reason,  a  part  of  the  res  gestce,  or  a  part  of  the 
transaction.  The  letter  was  written  on  the  twelfth,  and 
the  contract  was  not  made  until  the  twentieth  of  May,  1859, 
and  whatever  might  have  been  said  or  written  by  either  of 
the  parties  to  the  other  in  the  meantime,  could  constitute 
no  part  of  the  contract,  and  could  have  no  effect  to  qualify 
or  explain,  or  to  restrict  or  extend,  or  to  enlarge  the  mean- 
ing or  scope  of  it,  for  it  was  in  writing  and  as  such,  it  must 
speak  for  itself  in  its  own  language;  and  which  neither 
upon  its  face,  nor  in  its  application  to  the  subject  matter  of 
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it,  was  susceptible  of  any  doubt,  uncertainty,  or  ambiguity 
in  the  construction  and  interpretation  of  the  meaning  of 
it.  The  contract  was  entered  into  on  the  day  last  mentioned, 
when  the  five  hundred  dollars  was  paid  and  the  receipt  of 
that  date  was  given  for  it  by  the  plaintiff  to  the  defendant, 
in  which  was  embodied  and  expressed  the  only  contract 
ever  made  between  them  in  regard  to  the  matter;  and 
although  contained  and  expressed  in  a  brief  receipt  simply, 
it  was  none  the  less  complete  or  conclusive  as  a  contract 
between  them  on  the  subject,  than  if  it  was  nothing  more 
than  a  contract  merely,  drawn  and  executed  by  both  par- 
ties in  the  regular  form  usual  in  such  cases.  A  receipt 
simply  was  always  subject,  though  prima  facie  evidence  of 
payment,  to  be  contradicted  and  disproved  by  parol  testi- 
mony, but  when  a  receipt  also  embodied,  or  contained  a 
contract,  so  far  as  the  contract  was  concerned,  it  was  conclu- 
sive and  could  not  be  altered,  varied,  added  to,  or  explained, 
or  contradicted  by  parol  evidence.  1  Greenl.  Ev.  sec.  305. 
If  there  was  any  ambiguity  or  uncertainty  as  to  the  mean- 
ing of  the  contract  in  the  case,  it  consisted  not  in  applying 
it  to  the  subject  matter  of  it,  or  as  to  what  kind  of  white 
oak  timber  was  contemplated  and  embraced  in  it,  but  arose 
upon  the  face  of  the  instrument  itself,  and  from  the  vague- 
ness and  want  of  precision  in  the  terms  employed  in  it  to 
restrict  the  meaning  of  the  parties  to  it,  as  had  been  so 
earnestly  contended  for  by  the  counsel  on  the  other  side, 
and  that  constituted  it  a  patent,  and  not  a  latent  ambiguity, 
and  therefore  it  could  not  be  explaiiied  or  removed  by  parol 
proof,  or  evidence  aliunde.  Parsons  states  the  rule  on  the 
subject  to  be  as  follows:  if  the  contract  be  intelligible  and 
the  evidence  showed  an  uncertainty,  not  in  the  contract, 
but  in  the  subject  matter  of  its  application,  other  evidence 
which  would  remove  that  uncertainty  woiild  be  admissible; 
but  if  a  contract  was  not  certainly  intelligible  in  itself,  it 
may  be  said  that  evidence  which  makes  it  so,  m\ist  make 
a  new  contract,  because  one  that  was  intelligible  could  not 
be  the  same  with  one  that  was  unintelligible,  and  therefore 
the  evidence  is  not  admissible.     2  Pars,  on  Contr.  560,  561. 
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But  read  the  contract  carefully  in  this  case  md  see  whether 
if  there  was  any  ambiguity  or  uncertainty  apparent  as  to 
what  kind  of  white  oak  timber  on  the  lands  referred  to, 
was  intended  to  be  included  in  the  sale  made  by  it,  it  did 
not  as  readily  appear  and  suggest  itself  on  the  face  of  the 
contract  and  upon  the  mere  reading  of  it,  as  when  the  at- 
tempt was  made  to  apply  it  to  the  subject  matter  of  it? 
And  if  that  was  so,  did  it  not  conclusively  show  that  it  was 
a  patent,  and  not  a  latent  ambiguity,  or  that  it  was,  at  least, 
an  ambiguity  of  both  descriptions? 

By  the  Court.  We  have  given  the  best  consideration  to 
the  question  presented  we  could,  in  the  limited  time  afford- 
ed us  for  the  purpose.  So  far  as  a  receipt  merely  was  con- 
cerned, though  sufficient  proof  prima  facie  to  establish  the 
payment  of  the  money  stated  in  it,  it  might  be  impeached, 
contradicted,  or  entirely  disproved  by  parol  evidence.  It 
was  otherwise,  however,  with  regard  to  a  written  contract 
included  and  embodied  in  it,  unless  it  contained  in  its 
terms  a  latent  ambiguity  which  required  further  proof  than 
the  contract  itself  afforded,  to  apply  it  intelligibly  to  the 
subject  matter  of  it.  Questions  of  interpretation,  as  well  as 
construction  of  written  instruments  were  for  the  court  alone, 
and  were  to  be  decided  by  it,  and  recognizing  this  to  be 
our  duty  in  the  present  case,  we  must  say  we  do  not  think 
that  there  is,  or  was  any  ambiguity  apparent  upon  the  face 
of  the  contract,  or  that  there  is  an 3^  ambiguity  developed 
or  presented  by  it,  when  we  come  to  apply  it  to  the  subject 
matter  of  the  contract,  when  we  contemplate  it  alone,  and 
without  any  reference  whatever  to  what  is  contained  in  the 
letter  which  preceded  it,  and  which  had  been  offered  in 
evidence,  and  upon  which  alone  this  question  had  been 
raised  and  started  in  the  case.  By  the  terms  of  the  con- 
tract, the  sale  by  the  plaintiff  to  the  defendant,  was  of  all 
the  white  oak  timber  on  the  land  referred  to,  large  enough 
to  make  cross-ties,  which  clearly  implied  upon  the  face  of 
the  contract  \vith  reference  to  the  subject  matter  of  it,  that 
there  was  some  white  oak  timber  on  the  land  large  enough 


TRUAX  V.  P.  W.  &  B.  R.  R.  CO.  233 


to  make  cross-ties  and  some  not  large  enough  for  that  pur- 
pose. But  was  there  any  necessary  implication  arising 
from  the  terms  of  the  contract,  that  there  was  another  de- 
scription of  white  oak  timber  on  the  land,  which  was  also 
to  be  excluded  from  the  operation  of  the  contract  of  sale, 
or  was  there  any  thing  in  the  contract  to  indicate  that  there 
was  any  white  oak  timber  there  so  large  that  it  could  not 
be  made  into  cross-ties?  There  was  nothing  in  the  contract 
itself,  either  express,  or  implied,  that  either  the  plaintiff 
was  selling,  or  the  defendant  was  buying  the  timber  to  make 
it  into  cross-ties  exclusively,  or  even  any  of  it  for  that  pur- 
pose necessarily;  and  in  the  absence  of  any  express  terms 
which  would  necessarily  import  or  impl\-  such  a  restriction 
in  the  contract  itself,  we  know  of  no  construction  and  can 
discover  no  intendment,  which  would  warrant  us  in  adding 
them  in  effect,  to  the  contract  in  this  case.  It  was  therefore 
neither  a  case  of  latent  or  patent  ambiguity  in  the  contract, 
in  the  opinion  of  the  court,  and  the  evidence  offered  must 
therefore  be  excluded. 

The  counsel  for  the  plaintiffs  notified  the  court  that  they 
would  have  to  except  to  their  ruling  on  the  question,  and 
without  proceeding  any  further  in  the  case,  permitted  the 
jur\-  to  render  a  verdict  of  not  guiltv. 


John  Truax  v.  The  Philadelphia,  Wilmington  and  Bal- 
timore Railroad  Company. 

An  arrangement  between  the  Philadelphia,  Wilmington  and  Baltimore 
Railorad  Company  and  a  committee  of  a  peach-growers'  convention  to 
run  a  special  daily  train  during  a  peach  season  to  Philadelphia,  there  to 
connect  with  the  Camden  and  Amboy  Railroad  for  the  transportation  of 
peaches  to  New  York,  and  which  before  the  commencement  of  the  sea- 
son, was  duly  advertised  by  the  company  for  that  purpose,  to  leave  the 
several  stations  on  their  road  in  the  State  at  the  respective  hours  stated 
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each  day  (.Saturdays  and  Sundays  excepted),  and  reach  Philadelphia 
about  a  certain  hour  in  the  evening,  with  the  view  to  make  such  connec- 
tion, and  in  time  for  the  next  morning's  market  in  New  York,  will  not 
constitute  a  special  contract  between  the  company  and  a  shipper  of 
peaches  from  the  Stale  to  New  York  during  the  season,  to  transport  his 
peaches  by  such  train. 
The  P.  W.  &  B.  Railroad  Company  is  a  common  carrier,  invested  with  all 
the  rights  and  privileges,  and  subject  to  all  the  duties  and  responsibih- 
ties  of  common  carriers  for  hire.  As  such,  it  is  clothed  by  its  charter 
with  special  and  extraordinary  powers  and  privileges;  and  is  designed 
and  expected  to  furnish  to  the  public  special  facilities  and  accommoda- 
tions. It  is  its  duty  to  provide  suitable  engines,  cars  and  all  necessary 
appliances,  fully  sufficient  to  accommodate  the  ordinary  and  probable 
business  of  the  road.  It  is  its  duty  as  a  common  carrier,  to  receive  and 
carry  the  goods  offered  for  transportation,  upon  payment  or  tender  of 
reasonable  compensation,  to  the  full  extent  of  its  means  of  transporta- 
tion. And  if  it  refuses  to  carry  goods  offered  at  a  proper  time,  and  in 
proper  condition,  having  sufficient  accommodations  and  means  for  car- 
rying them,  it  is  liable  in  damages  for  the  breach  of  its  duty.  On  the 
other  hand,  however,  it  may  lawfully  refuse  to  receive  goods  offered  for 
transportation,  when  they  are  offered  at  unreasonable  times,  or  when 
the  cars  are  full,  or  when  the  goods  are  not  in  fit  condition,  or  not  prop- 
erly packed,  or  when  the  company  has  no  convenient  means  of  carrying 
them  with  safety,  or  when  the  means  of  carrying  them  are  all  exhausted. 
And  moreover,  as  a  common  carrier,  it  is  not  responsible  for  delay  caused 
by  an  unusual  press  of  business,  or  influx,  or  accumulation  of  freight 
exceeding  its  ability  to  carry,  where  it  makes  no  undue  discriminations 
among  owners,  and  carries  the  freight  offered,  as  soon  as  it  can  consist- 
ently with  its  accommodations,  and  with  its  duty  to  forward  freight  pre- 
viously offered.  But  when  it  has  once  accepted  goods  delivered  for 
transportation,  it  is  bound  safely  to  keep,  safely  to  carry  and  safely  to 
deliver  them.  Common  carriers  are  treated  in  a  certain  sense,  as  insur- 
ers of  the  final  safe  delivery  of  the  goods;  but  they  are  not  insurers  as  to 
the  time  of  delivery,  unless  there  is  a  special  contract  to  deliver  at,  or 
within,  a  specified  time.  And  as  a  common  carrier,  it  is  held  responsible 
for  all  losses,  except  those  occasioned  by  inevitable  accident,  called  the 
act  of  God,  or  of  the  public  enemy.  The  act  of  God  denotes  such  causes 
as  are  beyond  the  control  of  the  carrier,  and  produce  loss  without  the 
intervention  of  human  agency.  This  rule  of  law,  however,  must  be 
understood  with  the  following  qualifications,  namely,  that  the  carrier  is 
not  to  be  held  responsible  for  ordinary  wear  or  tear,  and  chafing  of  the 
goods  in  the  course  of  their  transportation,  or  for  their  ordinary  loss  or 
deterioration  in  quantity  or  quality,  or  for  any  inherent  natural  infir- 
mity or  tendency  to  damage,  depreciation  or  decay,  or  for  the  deprecia- 
tion o'"  decay  of  perishable  articles  where  there  is  no  negligence  on  the 
part  of  the  carrier,  or  for  any  loss  arising  from  bad,  imperfect,  or  careless 
packing  by  the  owner  or  his  agents. 


TRUAX   V.    P.  W.  &  B.  R.  R.  CO.  235 


Ordinarily  to  render  a  carrier  responsible,  there  must  be  an  actual  deliver\^ 
of  the  goods  to  him,  or  his  servants,  or  some  other  person  authorized 
to  act  in  his  behalf.  In  the  case  of  a  railroad  company,  the  goods  must 
be  delivered  to  its  authorized  agents,  and  such  a  delivery  is  usually 
made  at  a  railroad  station,  to  a  freight  agent  or  station  master.  In  or- 
der to  charge  the  company  and  fasten  on  it  the  liability  of  a  common 
carrier,  the  goods  must  be  delivered  into  the  exclusive  custody  of  the 
company,  and  accepted  by  the  latter  in  that  capacity  for  transporta- 
tion. So  long  as  the  owner,  or  his  agent  retains  the  custody  and  control 
of  them,  there  has  been  no  such  delivery  and  acceptance,  as  will  charge 
the  carrier.  But  this  rule  may  be  modified  or  changed  by  arrangement 
between  the  parties  in  regard  to  the  place,  or  mode  of  delivery,  or  by  an 
established  custom  or  usage  of  the  company  to  the  contrary.  But  there 
can  be  no  doubt  that  a  delivery  on  board  the  cars  for  transportation 
with  the  consent  of  the  proper  agent  of  the  company,  amounts  to  a  per- 
fect delivery  and  acceptance,  and  subjects  the  company  to  all  the  legal 
responsibilities  of  common  carriers.  Peaches,  however,  placed  by  the 
owner  or  his  agent  in  a  granary  or  store  house  at  a  station,  the  use  of 
which  had  been  granted  to  him  as  a  privilege  and  for  his  own  conveni- 
ence, to  await  shipment  next  day,  should  not  be  considered  a  delivery  to 
the  railroad  company,  so  as  to  charge  them  as  common  carriers.  Nor 
can  the  mere  placing  of  them  on  the  ground  at  or  near  the  railroad  sta- 
tion, without  their  being  taken  in  charge  by  the  agent  of  the  company, 
be  considered  such  a  delivery.  But  if  placed  there  by  the  direction  of 
the  proper  agent  of  the  company,  it  would  amount  to  a  sufficient  deliv- 
ery and  acceptance  to  charge  them  as  common  carriers. 

The  carrier  is  bound  to  use  reasonable  expedition,  and  to  deliver  the  goods 
within  a  reasonable  time.  Goods  transported  by  railroad,  must  be  put 
upon  their  transit  within  a  reasonable  time,  and  be  delivered  within  the 
usual  time  after  their  arrival  at  their  place  of  destination.  But  if  retard- 
ed, obstructed,  or  delayed  in  their  transit,  by  accident,  misfortune,  or 
other  sufficient  cause,  though  not  resulting  from  the  act  of  God,  or  of 
the  public  enemy,  the  carrier  will  not  be  rendered  responsible  for  loss 
or  damage  occasioned  by  such  delay,  provided  he  has  used  due  and  rea- 
sonable diligence  in  the  transportation  to  guard  against  delay,  and  the 
goods  are  finally  delivered  in  safety.  But  what  will  amount  to  due  dili- 
gence in  this  respect,  must  necessarily  depend  upon  the  peculiar,  or 
special  circumstances  of  each  particular  case ;  and  the  diligence  of  the 
carrier  may  be  increased  by  the  agreement  of  the  parties,  or  by  the  na- 
ture of  the  freight  transported,  as  where,  for  instance,  it  is  of  a  perisha- 
ble nature;  for  any  thing  of  this  kind  may  very  properly  be  considered 
as  affecting,  more  or  less,  the  question  of  due  and  reasonable  diligence. 

Although  the  arrangement  entered  into  for  running  the  train,  and  the  sub- 
sequent advertisement  of  it  by  the  company,  did  not  amoun,t  to  a  spe- 
cial contract  on  their  part  for  that  purpose,  nevertheless,  when  peaches 
were  afterward  actually  delivered  to,  and  accepted  by,  the  company  for 
transportation  according  to  the  advertisement,  a  contract  arose  between 
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the  parties,  not,  however  a  special  contract  in  the  sense  in  which  those 
terms  are  understood  in  the  law,  but  a  contract  arising  out  of,  or  created 
by  force  of  the  general  law  applicable  to  the  company  as  common  car- 
riers for  hire.  The  prime  end  sought  to  be  attained  by  the  parties  to  it, 
was  to  have  the  peaches,  which  should  be  shipped  by  it,  placed  in  Jersey 
City  or  New  York  with  the  least  possible  delay ;  and  each  of  the  parties 
recognizing  the  perishable  nature  of  the  freight  to  be  carried  by  it,  time 
seems  to  have  been  deemed  by  both  an  important  element  to  be  consid- 
ered, on  account  of  the  perishable  nature  of  the  freight  and  its  liability 
to  speedy  decay ;  and  that  certainly  rendered  the  time  of  the  departure 
of  the  trains  from  the  stations  at  which  the  plaintiff  shipped  his  peaches, 
and  the  time  occupied  in  making  the  transit  from  these  stations  to  Phil- 
adelphia, matters  of  special  importance  to  be  considered  by  the  jury  in 
one  aspect,  at  least,  of  the  case,  in  determining  the  question  of  negli- 
gence, or  want  of  due  diligence. 
As  to  the  delivery  of  the  peaches  to  the  other  and  connecting  company,  the 
Camden  and  Amboy,  at  the  connection  of  their  routes  by  the  defend- 
ants under  the  separate  arrangements  made  with  the  two  companies  for 
the  purpose,  the  moment  the  cars  of  the  defendants  reached  the  points 
of  connection  between  the  two  companies,  and  the  engine  was  detached, 
or  cut  loose  from  the  train,  the  delivery  of  them  was  complete,  and  the 
defendant's  duty  ended,  and  the  duty  and  responsibilities  of  the  con- 
necting company  commenced  and- continued  until  they  had  delivered 
them  at  their  proper  point  of  delivery  in  Jersey  City,  and  the  defendants 
are  in  no  respect  whatever  liable  or  responsible  for  any  loss  or  damage 
which  the  plaintiff  may  have  sustained  by  reason  of  the  misconduct, 
negligence,  or  default  of  that  or  any  other  company  concerned  after  that 
in  the  transportation  and  delivery  of  them. 

This  was  an  action  of  assumpsit  at  the  suit  of  John 
Truax  against  the  Philadelphia,  Wilmington  and  Balti- 
more Railroad  Company,  for  alleged  damages  sustained  by 
him  during  the  peach  season  of  1864,  by  reason  of  the 
failure  of  the  company  to  carry  and  transport  for  him 
pursuant  to  the  arrangement  entered  into  with  the  commit- 
tee appointed  by  the  convention  of  peach-growers  of  the 
State,  held  in  Dover  in  the  month  of  May  in  that  year, 
forty-five  thousand  baskets  of  peaches,  In  proper  time  to 
the  cities  of  Philadelphia  and  New  York,  from  the  stations 
on  their  railroad  at  Smyrna,  Brentford  and  Moreton,  and 
for  loss  of  baskets  not  returned,  and  for  destruction  of 
peaches  by  collision  of  cars  in  transit  on  their  road,  trt  the 
aggregate  amount  of  twenty-eight  thousand  five  hundred 
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dollars;  and  as  the  facts  and  circumstances  involved  and 
the  evidence  adduced  in  it,  were  substantially  the  same  as 
in  the  case  of  Reed  and  Walker  v.  The  Philadelphia,  Wilming- 
ton and  Baltimore  Railroad  Company,  tried  at  the  preceding 
term  of  the  court  in  Kent  County,  and  reported  at  length 
in  the  present  volimie,  ante  page  176,  and  as  all  the  ma- 
terial facts  and  questions  of  law  presented  and  discussed  in 
the  trial  of  it,  are  very  clearly  and  fully  stated  in  the  learned 
and  able  charge  delivered  by  the  Chief  Justice  to  the  jury  in 
the  case,  the  author  considers  it  quite  suflficient  after  this 
brief  statement  and  reference  to  the  case  before  mentioned 
and  so  recently  decided  in  this  court  upon  the  same  ques- 
tions, to  proceed  without  further  reference  to  the  evidence 
or  the  arguments  of  counsel,  to  report  it  as  delivered  by 
him. 

The  Court,  Gilpin  C.  J .,  charged  the  Jury. 

This  is  an  action  of  asstmipsit  brought  by  the  plaintiff, 
John  Truax,  against  the  Philadelphia,  Wilmington  and 
Baltimore  Railroad  Company,  to  recover  from  them  com- 
pensation, by  way  of  damages,  for  certain  alleged  grievances 
and  defaults  on  its  part,  which  are  both  generally  and 
specially  described  and  set  forth,  in  the  plaintiff's  declara- 
tion of  complaint.  These  grievances  and  defaults  are  vari- 
ously stated  in  the  many  different  counts  of  the  plaintiff's 
declaration,  but  it  is  hardly  necessary  for  your  enlighten- 
ment, or  for  a  proper  understanding  of  the  case,  that  I 
should  go  into  a  particular  examination  or  analysis  of  the 
pleadings  on  the  record.  It  will  suffice  for  all  the  purposes 
of  the  case  to  state  to  you  briefly  and  in  general  terms,  the 
ground  upon  which  the  plaintiff  claims  to  be  entitled  to 
recover.  In  the  first  place  he  grounds  his  right  to  recover 
upon  a  special  contract,  which  he  alk  ges  the  defendant  made 
with  him  in  the  latter  part  of  May  or  the  first  of  June,  in 
the  year  1864,  through  the  agency  of  a  committee  of  the 
peach-growers  convention,  to  transport  his  peaches,  during 
the  peach  season  of  that  year,  over  the  P.  W.  &  B.  Rail- 
road, from  Smyrna,  Brentford  and  Moreton  stations,  on  the 
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Delaware  railroad,  to  Washington  street  wharf  in  the  cit}' 
of  Philadelphia,  within  certain  definite  and  specified  times. 
And   secondly,   he   founds   his   right   to   recover   upon   the 
ground  of  the  general  responsibility  of  the  defendant  as  a 
common  carrier  for  hire,  aside  from  and  independently  of 
any  special  contract  whatever.     The  first  thing,  therefore, 
to   be   considered,   is   the   question   of   a   special   contract. 
Was  there  such  a  contract  between  the  parties?     Now,  if 
no  special  contract  has  been  proved,  and  more  especially, 
if  it  has  been  shown  that  no  such  contract  existed,  it  is  the 
duty  of  the  Court  to  say  so,  and  thus  to  disembarrass  the 
case   of  what   does  not   properly   belong   to   it.      Now,   in 
order  to  make  the   subject  intelligible   to   your  minds  so 
that  it  may  be  fairly  disposed  of,  I  am  compelled  to  advert 
to   the   testimony   somewhat   in   detail.      If    I   mistake   or 
misstate  the  facts,  I  beg  of  you  to  correct  me.     It  appears 
from   the   evidence  that   the  peach   growers  of   Delaware, 
anticipating  a  large  crop,   and  considering  the  perishable 
nature  of  the  fruit,  and  knowing  from  past  experience,  how 
very  important  it  was  for  their  interest,  to  have  the  crop 
carried  to  market  in  due  season,  and  in  good  condition  of 
preservation,  met  at  Dover  in  convention,  in  the  month  of 
May,  1864,  for  mutual  consultation  in  regard  to  their  inter- 
ests as  peach  growers;    and  especially,  for  the  purpose  of 
making,    if    possible,    some    suitable    arrangement    for   the 
safe  and  speedy  transportation  of  the  large  crop  then  antici- 
pated, over  the  line  of  the  P.  W.  &  B.  Railroad,  so  as  to 
connect  with  the  Camden  and  Amboy  road,  and  thus  to 
place  the  fruit  in  the  New  York  market  without  unneces- 
sary delay.     And  with  a  view  to  the  attainment  of  an  end 
so    desirable,    the    convention    appointed    a    committee    of 
intelligent     gentlemen,     extensively    engaged    in    growing 
peaches,   and   in  the  purchase   and  sale  of  peaches,   with 
authority  to  proceed  to  Philadelphia,  to  confer  with  Mr. 
Felton,  the  President  of  the  company,  on  the  subject,  and 
to  ascertain  from  him,  whether,  and  to  what  extent,  and 
upon  what  terms,  an  arrangement  such  as  they  desired,  to 
transport  the  crop,  could,  or  could  not,  be  made  with  the 
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P.  W.  &  B.  Railroad  Company;  and  if  it  could,  then  to 
make  some  suitable  arrangement  for  carrying  the  crop  of 
the  season,  or  such  portion  of  it,  as  they  might  desire  to 
send  to  the  New  York  market.  The  interview  between 
the  committee  and  Mr.  Felton  took  place  on  the  last  of 
May  or  first  of  June.  The  views  and  wishes  of  the  conven- 
tion were  fully  presented  by  the  committee,  and  the 
conference  seems  to  have  been  entirely  satisfactory  to  all 
parties.  Mr.  Felton,  according  to  the  evidence  of  members 
of  the  committee,  appears  to  have  manifested  an  earnest 
desire  to  meet  their  views,  and  to  afford  them  all  reasona- 
ble facilities  and  accommodations  for  the  safe  and  speedv 
transportation  of  the  crop.  He,  in  fact,  assured  them,  he 
would  do  all  in  his  power  to  accommodate  the  business. 
He  told  them  that  in  case  the  committee  could  make  a 
satisfactory  arrangement  with  the  Camden  and  Ambov 
road,  the  P.  W.  &  B.  road  would  engage  to  perform  its 
part.  He  suggested  to  them  the  necessity  of  their  having  a 
conference  with  proper  agents  of  the  Camden  and  Amboy 
Company,  for  the  purpose  of  ascertaining  whether  any  and 
what  engagement  they  would  be  willing  to  make  in  further- 
ance of  the  common  object,  namely,  the  safe  and  speedv 
delivery  of  the  peaches  at  Jersey  City.  They  therefore, 
sought  and  obtained  an  interview  with  agents  of  the 
Camden  and  Amboy  Company;  and  upon  their  return, 
they  informed  Mr.  Felton,  that  that  company  would  engage 
to  carry  the  peaches,  or  other  fruit,  over  their  road  from 
Washington  street  wharf,  Philadelphia,  to  New  York, 
[Jersey  City]  provided  that,  at  least  ten  fully  loaded  cars 
were  or  should  be  delivered  to  them  daily  at  Washington 
street  wharf,  by  half  past  nine  o'clock  in  the  evening.  Mr. 
Felton  then  told  the  committee,  in  substance,  that  in  case 
the  Camden  and  Amboy  Company  would  furnish  its  propor- 
tion of  cars,  according  to  the  ntimber  of  miles  to  be  run 
through  from  the  stations  in  Delaware,  to  New  York,  he 
would  undertake  to  put  on  an  extra  daily  train  of  sixty 
cars,  to  run  between  the  stations  on  the  Delaware  road, 
and  Washington  street  wharf   Philadelphia, — to  leave  the 
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several  stations  on  the  Delaware  road  at  certain  specified 
times,  and  to  arrive  at  Washington  street  wharf  at  half 
past  nine  o'clock  in  the  evening,  so  as  to  connect  with  the 
Camden  and  Amboy  train,  to  leave  there  about  that  time 
for  New  York.  As  to  the  n\imber,  or  rather  the  propor- 
tion of  cars,  to  be  furnished  by  the  companies  respectively, 
Mr.  Felton  said  that  that  should  be  a  matter  of  private 
arrangement  between  the  companies.  In  conclusion  he 
assured  the  committee  the  arrangement  should  be  carried 
out. 

During    these    conversations,    the    committee    gave    Mr. 
Felton  their  estimate  of  the  magnitude  of  the  crop  of  the 
then  approaching  season,  and  of  the  number  of  baskets  to 
be  carried  over  the  road.     The  number  of  baskets  in  1863 
was  three  hundred  and  sixteen  thousand,  and  they  estima- 
ted the  number  for  1864  at  fully  double  that, — say,  at  seven 
hundred  and  fifty  thousand  baskets.     It  was  remarked  by 
one  member  of  the  committee,  that  some  persons  estimated 
it  much  higher,  even  as  high  as  a  million  of  baskets.     Mr. 
Felton  thought  it  would  require,  in  all,  one  hundred  and 
twenty  cars  to  do  the  business — forty  cars  down  the  road 
taking  in  peaches,  forty  cars  on  their  way  to  New  York, 
and  forty  cars  returning  from  New  York.     According  to 
the  testimony  of  Mr.  Todd,  on  his  cross  examination,  Mr. 
Felton  did  not  agree  to  furnish  this  number  of  cars,  but 
merely  said  it  would  require  that  number  to  do  the  busi- 
ness;  and  that  his  road  would  furnish  its  proportion,  if  the 
Camden  and  Amboy  would  furnish  their  proportion,  and 
that  these  respective  proportions  should  be  settled  by  priv- 
ate agreement  between  them.     Doctor  Ridgely's  version  of 
the  conversation  is  that  Mr.  Felton  said  he  would  put  on  a 
special  train  of  sixty  cars;    but  this,  he  said,   Mr.  Felton 
promised   to   do,    upon    the   expressed   condition   that   the 
Camden  and  Amboy  road  should  supply  its  proper  propor- 
tion of  ths  cars  necessary  to  accommodate  the  business, 
assuming  the  whole  number  necessary  to  be  put  on,  to  be 
one  hundred  and  twenty  cars ;  but  that  the  proportion  to  be 
supplied  by  each  company  should  be  matter  of  private  ar- 
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rangement.  Doctor  Ridgeley  also  stated  that  some  time  in 
the  month  of  August,  Mr.  Felton  told  him  the  Camden  & 
Amboy  Company  had  put  on  twenty  cars,  and  that  that 
number  was  all  they  were  required  to  furnish.  Such,  gen- 
tlemen, is  the  substance  of  the  testimony  of  the  members 
of  the  Committee  examined  in  this  case,  in  regard  to  the 
alleged  special  contract. 

Mr.  Felton,  in  his  testimony,  states  in  substance  that  the 
committee  called  on  him  to  make  an  arrangement  for  carry- 
ing the  peach  crop  over  his  road — -that  they  estimated  the 
crop  at  half  a  mi'lion  of  baskets — that  he  told  them,  that 
as  far  as  he  was  concerned,  he  would  furnish  ris  proportion 
of  the  cars  to  do  the  business,  provided  the  Camden  & 
Amboy  Company-  would  furnish  its  proportion  of  cars, 
according  to  the  distance  to  be  run;  that  if  the  P.  W.  & 
B.  road's  proportion  shovdd  be  sixty  cars,  the  Camden  &- 
Amboy  proportion  would  be  more,  as  the  distance  on  their 
road  was  greater  and  their  cars  smaller  than  those  of  the 
P.  W.  &  B.  road.  That  the  P.  W.  &  B.  Company  was  to 
deliver  the  peaches  to  the  Camden  &  Amboy  Company  at 
Washington  street  wharf — that  the  committee  aft?r  they 
had  conferred  with  the  agents  of  the  Camden  &  Amboy 
Company,  reported  to  him  that  the  company  would  put  on 
their  proportion  of  cars;  but  that  in  fact  they  never  fur- 
nished one-half  of  the  cars  they  had  engaged  to  supply. 
That  Mr.  Townsend,  and  others,  complained  to  him,  that 
the  Camden  &  Amboy  Company  had  failed  to  furnish  their 
proper  proportion.  That  Mr.  Townsend,  whom  he  consid- 
ered the  head  and  front  of  the  committee,  and  who  made 
almost  all  the  arrangements,  complained  of  the  Washing- 
ton street  wharf  route  as  a  failure,  owing  to  the  difficulties 
and  dangers  attending  it,  and  suggested  a  change  of  the 
point  of  delivery  from  there  to  the  "Arsenal  junction,*' 
and  requested  Mr.  Felton  to  negotiate  with  the  Camden  & 
Amboy  Company  on  the  subject,  which  Mr.  Felton  did, 
and  the  change  of  the  point  of  deliver}'-  was  finally  accom- 
plished. That  he  then  arranged  with  Mr.  Townsend  for 
two  trains — one   to   arrive   at   the   Arsenal   junction   at   9 
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o'clock,  and  the  other  at  half  past  11  o'clock  P.  M.  Now 
gentlemen,  if  this  new  arrangement  as  to  the  point  of 
delivery,  was  made  at  the  instance  and  request  of  Mr. 
Townsend,  as  the  organ  of  the  committee,  because  the 
Washington  street  wharf  route  had  proved  a  failure,  or  for 
any  other  cause,  then  we  say  to  you,  that  from  that  time 
forward,  for  all  the  purposes  of  this  case,  the  Arsenal 
junction  became  the  point  of  delivery. 

Now,  it  is  upon  the  state  of  facts  touching  the  arrange- 
ment made  with  Mr.  President  Felton  for  the  transportation 
of  peaches,  as  disclosed  by  the  evidence,  that  the  plaintiff 
relies,  as  establishing  a  special  contract  between  him  and 
the  defendant  in  this  action,  according  to  the  principles  or 
rules  of  law  applicable  to  the  doctrine  of  mutual  promises 
or  uadertakings,  and  corresponding  mutuality  of  obliga- 
tion. We  have  been  called  upon  to  instruct  you  upon  this 
subject,  and  we  now  say  to  you  that  we  do  not  uhink  the 
proof  in  this  case  establishes  the  existence  of  a  special  con- 
tract between  the  parties.  On  the  contrary  we  think  there 
has  been  an  utter  failure  of  proof  on  this  point,  for  the  all 
sxifSicient  reason  that  the  evidence  does  not  show  any  mu- 
tuality of  obligation,- — or  in  other  words,  because  the  evi- 
dence does  not  show  that  both  parties  were  equally  bound. 
The  plaintiff  was  not  bound  to  send  peaches,  or  other  fruit, 
or  any  thing  else,  over  the  road.  From  first  to  last,  either 
during  the  several  conversations  which  took  place  between 
the  members  of  the  committee  and  President  Felton,  at 
any  time  prior  to  the  actual  delivery  of  peaches,  or  at  any 
time  afterward,  there  was  not  any  thing  said  or  done,  by 
the  committee  or  by  any  member  of  it,  or  by  the  plaintiff, 
or  by  any  person  on  his  behalf,  that  could  be  held  to  im- 
pose upon  him  any  legal  obligation  whatever.  And  hence 
it  follows  as  a  legal  result,  that  as  the  plaintiff  was  under 
no  obligation  to  deliver  peaches  to  the  company  for  trans- 
portation, the  defendant  was  not  legally  bound  by  force  of 
the  alleged  special  arrangement. 

We  do  not  mean  to  controvert  the  doctrine  of  the  law 
in  regard  to  mutual  promises  as  found  in  the  books.     We 
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concede  it  to  be  weil  settled  that  contracts  founded  on 
mutual  promises  and  undertakings,  are  perfected  and  made 
binding  by  the  mere  consent  of  the  parties, — the  promise 
or  undertaking  of  one  party  to  do  a  certain  thing,  being 
the  consideration  for  the  promise  or  undertaking  of  the 
other  party,  to  do  or  perform  some  other  thing.  But  at 
the  same  time,  it  is  also  equally  well  settled,  by  well  consid- 
ered adjudications,  that  all  contracts  founded  on  like  mu- 
tual promises,  must  become  binding  or  obligatory  upon  both 
parties  at  the  same  instant  of  time,  so  that  each  may  main- 
tain an  action  upon  it,  or  it  will  bind  neither.  If  one  only 
is  bound,  there  can  be  no  valid  consideration  for  the  prom- 
ise of  the  other,  for  such  promise  being  purely  one-sided, 
and  naked,  is  nudum  pactum,  and  can  impose  no  legal  obli- 
gation. Before  a  party  can,  therefore,  successfully  main- 
tain an  action  against  another,  upon  the  ground  of  mutual 
promises  or  undertakings,  he  must  show  that  he  himself  is 
also  equally  bound  by  the  engagement;  and  hence,  it  has 
become  axiomatic  in  the  law,  that  mutuality  of  obligation 
constitutes  the  very  essence  of  all  contracts  founded  upon 
mutual  promises.  Wherever,  therefore,  there  is  the  want 
of  such  mutuality,  and  nothing  has  been  done  by  the  party 
to  whom  the  promise  was  made,  upon  the  faith  of  that 
promise,  the  party  promising  or  undertaking  may,  at  any 
time  before  it  has  been  accepted  and  acted  upon,  rescind  or 
retract  such  promise,  or  revoke  and  withdraw  such  under- 
taking, and  thus  place  himself  in  the  same  position,  as  if 
it  had  never  been  made.  A  proposal  or  offer,  whether 
verbal  or  printed,  to  do  a  certain  thing,  or  to  perform  a 
certain  service,  however  formal  or  sprcific  in  its  terms,  is 
at  most  but  a  proposal  or  offer,  and  must  remain  such 
without  imposing  any  legal  obligation,  until  accepted  and 
acted  upon  by  the  party  to  whom  it  was  made.  And  the 
party  making  such  proposal  or  offer,  has,  at  any  time  before 
it  has  been  accepted  and  acted  on,  a  perfect  legal  right  to 
repudiate  or  withdraw  it.  Now,  it  is  in  evidence  before 
you,  that  as  early  as  the  27th  of  July,  the  defendant  by  its 
proper  agent,  had  issued  and  published  to  the  peach-grow- 
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ers,  in  hand-bill  form,  the  terms  upon  which  the  company 
proposed  to  transport  the  peach  crop  of  the  season  of  1864. 
This  was  before  any  peaches  had  been  delivered  to  the 
company  for  tranportation,  and  was  in  effect  a  revocation 
of  the  alleged  arrangement  of  the  last  of  May  or  the  first 
of  June  preceding,  and  became  in  fact  a  substitute  for  it. 
The  same  general  remarks  which  I  have  just  made  in 
regard  to  the  alleged  arrangement  of  May  or  June,  and 
the  same  general  principles  of  law,  apply  with  equal  force 
to  the  hand-bill  advertisement  of  the  27th  of  Jvily,  1864,  so 
far  as  respects  the  question  of  a  special  contract.  And 
hence,  we  say  to  you,  that,  under  the  proof  in  this  case, 
the  plaintiff  is  not  entitled  to  recover  on  the  ground  of  a 
special  contract. 

We  come  now  to  consider  the  question  of  the  plaintiff's 
right  to  recover  on  the  ground  of  the  general  common  law 
liability  of  the  defendant,  as  a  common  carrier  for  hire. 
And  we  say  to  you,  that  it  is  upon  this  ground  alone,  the 
plaintiff's  case  must  stand  or  fall.  Such  of  the  plaintiff's 
peaches  as  were  carried  by  the  road,  were  delivered  to  and 
accepted  by  the  defendant  under  the  arrangement  of  the 
27th  of  July,  1864.  The  point  of  delivery  was  first  at 
Washington  street  wharf,  but  was  afterward  changed  at 
the  instance  of  the  active  organ  of  the  committee,  to  the 
Arsenal  junction.  Neither  of  these  points  is  mentioned 
in  the  hand-bill.  The  P.  "W.  &  B.  railroad  company,  the 
defendant,  is  a  common  carrier,  invested  with  all  the  rights 
and  privileges,  and  subject  to  all  the  duties  and  responsi- 
bilities of  common  carriers  for  hire.  As  such,  it  is  clothed 
by  its  charter  with  special  and  extraordinary  powers  and 
privileges;  and  is  designed  and  expected  to  furnish  to  the 
public,  special  facilities  and  accommodations.  It  is  its 
duty  to  provide  suitable  engines,  cars,  and  all  necessary 
appliances,  fully  sufficient  to  accommodate  the  ordinary, 
and  probable,  business  of  the  road.  It  's  its  duty  as  a 
common  carrier,  to  receive  and  carry  the  goods  offered  for 
transportation,  upon  payment,  or  tender  of  reasonable 
compensation,  to  the  full  extent  of  its  means  of  transpor- 
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tation.  And  if  it  refuses  to  carrv^  goods  ofifered  at  a  proper 
time,  and  in  proper  condition,  having  sufficient  accommo- 
dations and  means  for  carrying  them,  it  is  Hable  in  damages 
for  the  breach  of  this  duty.  On  the  other  hand,  however, 
it  may  lawfully  refuse  to  receive  goods  offered  for  transpor- 
tation, when  tha  goods  are  offered  at  an  unreasonable 
time,  or  when  the  cars  are  full,  or  when  the  goods  are  not 
in  fit  condition,  or  not  properly  packed,  or  when  the  com- 
pany has  no  convenient  means  for  carrying  them  with 
safety,  or  when  the  means  of  carrying  them  are  all  exhaust- 
ed. And  moreover,  as  a  common  carrier,  it  is  not  respon- 
sible for  delay  caused  by  an  unusual  press,  or  influx,  or 
accumulation  of  freight,  exceeding  its  abiltiy  to  carry, 
where  it  makes  no  undue  discrimination  among  owners, 
and  carries  the  freight  offered,  as  soon  as  it  can  consistent- 
ly with  its  accommodations,  and  with  its  duty  to  forward 
freight  previously  offered.  Nor  is  the  defendant  bound  to 
receive  goods  offered  for  transportation,  until  near  about 
ready  to  start  the  cars  on  their  proper  journey.  But  when 
the  defendant  has  once  accepted  goods  delivered  for  trans- 
portation, it  is  bound  safely  to  keep,  safely  to  carry,  and 
safely  to  deliver  them.  Common  carriers  are  treated,  in  a 
certain  sense,  as  insurers;  that  is,  they  insure  the  final 
safe  deliver^'  of  the  goods.  But  they  are  not  insurers  as 
to  the  time  of  delivery,  unless  there  is  a  special  contract  to 
deliver  at  or  within  a  specified  time.  And,  as  conmion 
carriers,  they  are  held  responsible  for  all  losses,  except 
those  occasioned  by  inevitable  accident,  called  the  act  of 
God,  or  of  the  public  enemy.  The  act  of  God  denotes 
such  causes  as  are  beyond  the  control  of  the  carrier,  and 
produce  loss  without  the  intervention  of  human  agency. 
This  nale  of  law,  however,  must  be  understood  with  the 
following  qualifications,  namely,  that  the  carrier  is  not  to 
be  held  responsible  for  ordinary  wear  and  tear,  and  chafing 
of  the  goods  in  the  course  of  their  transportation, — or  for 
their  ordinary  loss  or  deterioration  in  quantity  or  quality, — 
or  for  any  inherent  natural  infirmity  or  tendency  to  damage, 
depreciation  or  decay, — or  for  the  depreciation  or  decay  of 
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perishable  articles,  where  there  is  no  iifgligence  on  the 
part  of  the  carrier, — or  for  any  loss  arising  from  bad, 
imperfect,  or  careless  packing  by  the  owner  or  his  agents. 
With  these  qualifications,  the  rule  that  the  carrier  is  respon- 
sible for  all  losses,  except  those  caused  by  the  act  of  God 
or  the  public  enemy,  is  positive  and  inflexible. 

Having  thus,  as  I  trust,  without  unnecessary  prolix- 
ity, stated  the  general  doctrine  of  the  law  in  regard  to 
the  carrier's  general  responsibility,  I  now  proceed  to 
consider  briefly,  the  question  of  delivery.  We  have 
been  called  upon  to  charge  you  upon  this  point,  and  it  is 
our  duty  to  do  so.  What  then,  in  point  of  fact  and  of 
law,  amounts  to  such  a  delivery  as  is  necessary',  in  order 
to  charge  the  defendant  as  a  common  carrier,  and  to 
determine  and  fix  the  commencement  of  the  defendant's 
risk  and  responsibility.  Ordinarily,  to  render  a  carrier 
responsible,  there  must  be  an  actual  delivery  to  him  or 
his  servants,  or  to  some  other  person  authorized  to  act  in 
his  behalf.  In  the  case  of  a  railroad  company  the  goods 
must  be  so  delivered  to  its  authorized  agents.  Such 
delivery  is  usually  made  at  a  railroad  station  to  a  freight 
agent  or  station  master.  In  order  to  charge  the  com- 
pany and  fasten  on  it  the  liability  of  a  common  carrier, 
the  goods  must  be  delivered  into  the  exclusive  custody  of 
the  company,  and  be  accepted  by  the  latter  in  that  ca- 
pacity, for  the  purpose  of  transportation.  So  long  as 
the  owner  or  his  agent  retains  the  custody  and  control 
of  them,  there  has  been  no  such  delivery  and  acceptance 
as  will  charge  the  carrier.  But  acceptance  may  be 
either  actual  or  constructive.  The  general  rule,  how- 
ever, is  as  I  have  stated,  that  the  delivery  must  be  into 
the  hands  of  the  carrier  himself,  or  to  his  ser\^ants,  or 
to  one  authorized  to  receive  the  goods.  But  this  rule 
may  be  modified  •  or  changed  by  arrangement  between 
the  parties  in  regard  to  the  place  or  mode  of  delivery.  It 
is  perfectly  competent  for  them  to  make  any  arrange- 
ment they  may  see  fit  to  adopt;  and  when  once  made, 
the    arrangement    and   not   the   general   nile,    will   govern 
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the  case.  So  too,  an  established  custom  or  usage  on  the 
part  of  the  company  in  respect  to  delivery  and  acceptance 
of  goods  deposited  for  transportation,  may  relax  and  mod- 
ify the  stringency  of  the  common  law  rule.  It  will  be  for 
you  to  say,  in  view  of  the  evidence,  whether  there  was 
any  such  arrangement  between  the  parties,  either  express 
or  implied,  or  whether  there  was  any  established  custom 
or  usage  in  respect  to  the  place  or  manner  of  delivery. 
If  nothing  of  the  sort  has  been  shown  by  the  evidence, 
then  the  general  rule  presented  by  the  law,  must  prevail. 
But  there  can  be  no  doubt,  however,  that  a  delivery  on 
board  the  cars  for  transportation,  with  the  consent  of  the 
proper  agent  of  the  company,  amounts  to  a  perfect  deliv- 
ery and  acceptance,  and  subjects  the  company  to  all  the 
legal  responsibilities  of  common  carriers.  But  peaches 
placed  by  the  owner  or  his  agent  in  the  old  granary  or 
storehouse  at  Smyrna  Station,  the  use  of  which  had  been 
granted  to  him  as  a  privilege  and  for  his  own  conveni- 
ence, to  await  shipment  next  day,  should  not  be  consid- 
ered a  delivery  to  the  railroad  company,  so  as  to  charge 
them  as  common  carriers.  Nor  can  the  mere  placing  of 
them  on  the  ground  at  or  near  the  railroad  station, 
without  there  being  taken  in  charge  by  the  agent  of  the 
company,  be  considered  such  a  delivery.  But  if  the 
peaches  were  placed  on  the  ground  and  left  there  for 
transportation  by  direction  of  the  proper  agent  of  the 
company,  it  would  amount  to  a  sufficient  delivery  and 
acceptance  to  charge  them  as  common  carriers.  We  now- 
come  to  the  question  of  negligence.  What  amounts  to 
negligence?    What  is  meant  by  due  diligence? 

Although  common  carriers  are  not  held  at  common 
law  to  be  insurers  as  to  the  time  of  delivery,  but  the 
question  as  to  when,  or  at  what  time  the  delivery  should 
be  made,  is  a  question  in  a  case  like  this,  of  great  prac- 
tical importance  to  the  shipper  or  owner  of  the  goods. 
The  general  rule  upon  this  point  may  be  stated,  thus: 
The  carrier  is  bound  to  use  reasonable  expedition,  and 
to    deliver    the    goods    within    a    reasonable    time.      But 
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what  will  amount  to  reasonable  expedition,  and  delivery 
of  the  goods  within  a  reasonable  time,  must,  of  course, 
depend  upon  the  special  circumstances  of  each  particular 
case.  Goods  transported  by  railroad  must  be  put  upon 
their  transit  within  a  reasonable  time,  and  be  delivered 
within  the  usual  time  after  their  arrival  at  their  place  of 
destination.  But  if  they  are  retarded,  obstructed,  or 
delayed,  in  their  transit,  by  reason  of  some  accident, 
misfortune,  or  other  sufficient  cause,  though  not  result- 
ing from  the  act  of  God,  or  of  the  public  enemy,  the 
carrier  will  not  be  held  responsible  for  loss  or  damage 
occasioned  by  such  delay,  provided  he  has  used  due  and 
reasonable  precaution  and  diligence  in  the  transportation. 
In  other  words,  the  carrier  may  excuse  himself  for  mere 
delay  In  the  delivery  of  goods,  caused  by  accident,  mis- 
fortune, or  other  sufficient  cause,  though  not  produced 
b\'  the  act  of  God,  or  the  public  enemy,  if  he  has  exerted 
due  care  and  diligence  to  guard  against  delay,  and  the 
goods  are  finally  delivered  in  safety.  But  as  I  have 
already  intimated  to  you,  what  will  amount  to  due  dili- 
gence in  this  respect  must  necessarily  depend  upon  the 
paculiar  or  special  circumstances  of  each  particular  case. 
And  the  diligence  required  of  the  carriers  may  be 
increased,  either  by  ths  agrsement  of  the  parties,  or  by 
the  nature  of  the  freight  transported,  as  for  instance 
where  it  is  of  a  perishable  nature.  And  an>i:hing  of 
this  kind,  may  very  properly  be  considered  as  affecting, 
more  or  less,  the  question  of  due  or  reasonable  diligence. 
I  have  stated  to  you  that  neither  the  arrangement  of  the 
last  of  May  or  first  of  June,  nor  that  in  band-biU  form  of 
the  27th  of  July,  amounted  to  a  special  contract. 
Nevertheless,  it  is  true  in  point  of  law,  that  when  peaches 
were  actually  delivered  to,  and  accepted  by,  the  railroad 
company  for  transportation,  under  the  arrangement  of  the 
27th  of  July,  1864,  a  contract  arose  between  the  parties, 
not  however,  a  special  contract,  in  the  sense  in  which 
these  terms  are  understood  in  the  law,  but  a  contract 
arising   out   of,    or    created   by   force    of   the    general   law 
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'   applicable  to  the  defendant  as  a  common  carrier  for  hire. 

It  seems  to  us,  that,   to  show  that  the  plaintiff's  theory- 

of  "a  special  contract"  in  regard  to  time,  is  an  assumption 

unsanctioned  by  law,  and  consequenth',  that  it  is  a  fallacy, 

it  is  only  necessary  to  carry  it  out  to  its  logical  results. 

Take  for  instance,  the  case  of  a  passenger.     Suppose  the 

railroad  company  to  have   advertised  in  newspapers   and 

by  hand-bill,  a  special  passenger  train,  to  leave  the  station 

at  Dover  at  9  o'clock  in  the  morning,   and  to  arrive   at 

!    Philadelphia  at  one  o'clock  iri  the  afternoon,  and  that  it 

;    would  so  run  during  the  season.     And  suppose  a  person 

'    having   business   at   the   latter   place,    and   desiring   to   be 

'    there  by  one  o'clock,   should  take  passage  on  board  the 

train  on  the  faith  of  the  advertisement  as  to  the  time  of 

departure  and  arrival.     Now,  according  to  the  theory  of 

the    plaintiff,    as    we    understand     it,    a    special    contract 

would    exist    between    the    passenger    and    the    company, 

I    binding  the  latter  at  all  events,  to  deliver  the  passenger 

in   Philadelphia  by  one  o'clock,   unless   prevented  by   the 

act   of   God,    or   the   public   enemy — and   that   in   case   of 

failure  to  deliver  him  there  by  that   time,   the  passenger 

'    would  have  a  right  of  action  against  the  company  on  the 

I    ground  of  a  special  contract.     This  we  understand  to  be 

;    the  plaintiff's  theory;    but  we  do  not  consider  it   sound 

in  point  of  law.     And  if  it  is  unsound  as  to  passengers,  it 

■    seems    to    us    to    be    unsustainable    in    regard    to    goods. 

j    Such    a    doctrine    would    establish    a    special    contract    in 

t    respect   to  every   package   of   goods   transported   over   the 

road    in    cars    professedly    run    according    to    published 

time  tables.     A   theory  so  extraordinary,   and  tending  so 

I    manifestly  to  disastrous  consequences,   can  not  be  recog- 

(    nized  by  this  court  as  sound  in  principle.     And  yet,  not- 

]    withstanding  this,  we  are  bound  to  say  to  you,  it  is  not 

'■    only   proper,    but    important,    that    you   should   take   into 

I    consideration     these     arrangements,     especially     the     ar- 

i    rangement    of    the    27th    of    July,    1864,    as    showing    the 

;    understanding  of  the  parties  in  respect  to  the  time  and 

mode    of    transportation,    and    the    end    or    object    which 
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both  parties  sought  to  attain  by  that  arrangement,  always 
bearing  in  mind  that  the  freight  to  be  carried  was  of  a 
perishable  nature. 

Now,  what  was  the  prime  end  sought  to  be  attained 
by  the  parties?  It  was  to  have  the  peaches  which 
should  be  shipped  from  the  several  stations  on  the  Dela- 
ware Railroad,  placed  in  Jersey  City  or  New  York  with 
the  least  possible  delay.  And  considering  the  perishable 
nature  of  the  freight  to  be  carried,  and  aware  of  the 
importance  of  speedy  transit,  the  defendant  on  the  27th 
of  July,  1864,  made  known  to  the  peach  growers  and 
dealers,  and  to  the  public  generally,  by  public  notice  in 
hand-bill  form,  that  during  the  peach  season,  commenc- 
ing on  the  first  day  of  August  then  next,  a  special  train 
of  cars  would  run  daily,  except  Saturdays  and  Sundays, 
between  the  several  stations,  on  the  Delaware  railroad, 
and  the.  City  of  Philadelphia  for  the  transportation  of 
perishable  freight;  to  leave  the  several  stations  at  certain 
times  therein  specified,  designed  to  reach  Philadelphia 
with  peaches,  &c.,  about  9  o'clock  and  30  minutes  in  the 
evening,  in  season  for  cars  fully  loaded  for  New  York  to 
go  through  to  Jersey  City,  in  time  for  the  next  morning's 
market.  These  were  the  proposals  of  the  defendant,  and 
it  was  on  the  faith  of  these  proposals,  that  peaches  were 
shipped  by  special  train,  called  by  some  of  the  wit- 
nesses, the  "peach  train,"  and  by  others,  the  "regular 
train."  Now,  time  seems  to  have  been  deemed  by  both 
parties,  an  important  element  to  be  considered,  on  account 
of  the  perishable  nature  of  the  freight,  and  its  liability  to 
speedy  decay.  It  is  true  the  defendant  was  not  bound, 
at  all  events,  as  an  insurer,  to  start  at  the  precise  time 
named,  nor  to  arrive  and  deliver  at  the  time  named  in 
the  advertisement;  because  this  strictness  or  exactness 
can  only  be  required  in  the  case  of  a  special  contract, 
which  in  our  judgment,  does  not  exist  here.  Neverthe- 
less, considering  the  perishable  nature  of  the  freight,  and 
its  liability  to  early  decay,  the  time  of  departure  of 
the   trains   from   the   stations   of   Smyrna,    Brentford   and 
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Mooreton, — the  points  at  which  the  plaintiff  shipped  his 
peaches — and   the   time   occupied   in   making   the   transit, 
from  these  stations  to  the  City  of  Philadelphia,  are  cer- 
tainly matters  of  special  importance  to  be  considered  by 
you,   in  at  least  one  aspect  of  this  case,   in  determining 
the    question    of    negligence,    or    want    of    due    diligence. 
•   Now   as   to   the   points   at   which   the    defendant   was   to 
;  deliver    the    peaches.      If    you    are    of    opinion    from    the 
J  evidence,  that  it  was  first,  to  deliver  them  to  the  Camden 
[  and  Amboy   Company   at   Washington   street   wharf,   and 
\  that  the  defendant  delivered  them  at  that  point  from  the 
i'  fourth  to  the  twenty-fourth  day  of  August,  inclusive;    and 
'   secondly,  if  you  are  of  the  opinion  that  from  and  after  the 
:    24th  of  August,  up  to  the  close  of  the  peach  season,  the  si- 
I   ding  at  the  Arsenal  Junction  was,  according  to  arrangement, 
;   the  point  of  delivery,  then  we  say  to  you,  that  the  moment 
I   the  cars  arrived  at  these  points,  and  the  engine  was  detached 
'   or  cut  loose,  the  delivery  was  complete,  and  the  defendant's 
;   duty  ended;    and  immediately  upon  such  delivery  the  duty 
I    and  responsibility  of  the  connecting  company  commenced, 
and  that  of  the  Camden  and  Amboy  continued  until  they 
I    had  delivered  at  their  proper  point  of  delivery  in  Jersey 
I    City.    And  we  also  say  to  you  that  the  defendant  is  in  no 
'    respect  whatever,  liable  or  responsible  for  any  loss  or  dam- 
1    age  which  the  plaintiff  may  have  sustained  by  reason  of 
the  misconduct,  negligence,  or  default  of  the  Camden  and 
I    Amboy,  Penna.  Central,  or  New  Jersey  Railroad  Compa- 
;    nies,  or  of  their  respective  agents. 

Then,  as  to  the  measure  of  damages.  The  rule  of  law 
;  on  this  point,  is  quite  well  settled,  and  it  is  this: — "  Dam- 
i  ages  are  given  as  a  compensation,  recompense,  or  satisfac- 
I  tion,  to  the  plaintiff,  for  an  injury  actually  received  by  him 
from  the  defendant.  They  should  be  precisely  commen- 
j  surate  with  the  injury  sustained  at  the  hands  of  the  defend- 
i  ant,  neither  more  or  less."  Such  is  the  rule, — now  for  its 
'  application:  If  any  of  the  plaintiff's  peaches  destined 
I  for  either  Philadelphia  or  New  York,  were  lost  or  damaged 
I    by  collision  of  cars,  occurring  before  delivery  at  the  proper 
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l^oint   of   delivery  in   Philadelphia,   then   the  defendant  is 
responsible   for   such   loss   or   damage.      If   the   defendant 
from  any  cause,  save  the  act  of  God,  or  the  public  enemy, 
failed  finally  to  deliver  the  plaintiff's  peaches  or  any  portion 
of  them,  at  the  proper  point  of  deliver>^  in  Philadelphia, 
then  the  defendant  is  responsible  to  the  plaintiff  for  such 
failure  to  deliver,  to  the  extent  of  the  loss  which  he  has 
sustained;    namely,  to  the  extent  of  the  full  value  of  the 
peaches   lost,    or   not   delivered.    If   you   shall   be   satisfied 
from  the  evidence,    considering  the  unusual  press  of  busi- 
ness, or  accumulation  of  freight,  that  the  defendant,  hav- 
ing at  hand  sufficient  accommodations  and  means  for  trans- 
porting   the    plaintiff's    peaches,    unreasonably    refused    to 
receive  and  carry  them,  then,  the  defendant  is  responsible 
to  the  plaintiff  for  such  refusal,  to  the  extent  of  the  injury 
which  he  has  sustained  by  reason  of  such  refusal.     But  in 
estimating   the   amount   of   damages   on   account   of   such 
refusal,   in  consequence  of  which,   as  is    alleged,    peaches 
were  left  over,  and  so  delayed  in  caching  their  poi  nt  of 
destination,  as  to  become  nearly,  if  not  entirely  worthless, 
you  must  be  careful  to  ascertain,   whether  under  all  the 
circumstances,  there  was  at  any  time,  an  unreasonable  or 
inexcusable     refusal     to     accept     the     plaintiff's     peaches; 
whether  the  peaches  were  offered  at  an  unreasonable  time, 
too  late,  or  too  early;    whether  they  were  in  nt  condition 
and  properly  packed  for  shipment,  and  whether  or  not  the 
cars  were  sufficiently  loaded.     The  defendant  having  once 
accepted   the   peaches   of   the   plaintiff   for   transportation, 
was  bound  co  use  all  reasonable  expedition  in  the  transit, 
and  to  deliver  them  at  their  proper  point  of  destination, 
within  a  reasonable  time.     If,  therefore,  you  shall  be  sat- 
isfied from  the  evidence  that  the  defendant  neglected  to 
use  the  means  of  transportation  at  command,  or  failed  to 
exert  its  best  endeavors  to  make  the  transit  from  the  stations 
on  the  Delaware  road  to  the  proper  point  of  delivery  in 
Philadelphia  with  reasonable  dispatch,  or  in  other  words, 
if    there    was    inexcusable    or    unreasonable    delay    in    the 
arrival  of  the  cars,   then  the  defendant  is  responsible  on 


TRUAX  V.   P.  W.  &  B.  R.  R.  CO.  253 


the  ground  of  negligence,  to  the  extent  of  the  injury  or 
loss  which  the  plaintiff  has  sustained  by  reason  of  such 
negligence.  If  there  was  negligence,  there  must  have 
been  the  want  or  absence  of  proper  care  and  diligence. 
So,  too,  the  converse  of  this  proposition  is  equally  true; 
for  if  there  was  due  care  a^id  diligence,  a  constant  effort 
to  accomplish  all  that  was  undertaken,  or  to  do  all  that 
ought  to  be  done,  there  could  not  be  negligence.  And  in 
investigating  this  question  it  is  proper  you  should  take 
into  consideration  the  magnitude  of  the  peach  crop  of 
1864,  its  perishable  nature,  the  importance  of  having  it 
conveyed  to  market  with  as  little  delay  as  possible,  the 
character  of  the  season  as  respects  the  ripening  of  the  fruit, 
the  press  of  business,  the  accumulation  of  freight,  the 
defendant's  means  of  transportation,  and  whether  the 
Camden  and  Amboy  Company  suppHed  their  proper  pro- 
portion of  cars,  as  well  as  all  other  facts  and  circumstances 
proved  in  the  case,  which  are  in  the  least  calculated  to 
throw  light  on  the  question  of  negligence. 

But  if  on  the  other  hand  you  shall  be  satisfied  that  the 
defendant  faithfully  used  the  means  of  transportation  at  its 
command,  exerting  its  best  endeavors  to  guard  against  delay, 
and  used  aU  reasonable  care,  skill  and  diligence  to  trans- 
port the  plaintiff's  peaches  from  the  stations  on  the  Dela- 
ware road  to  their  proper  point  of  destination  and  delivery 
in  Philadelphia,  with  as  little  delay  as  possible  under  the 
circumstances,  and  did  in  fact  deliver  them  there,  although 
not  within  the  time  mentioned  in  the  hand-bill,  then,  we 
say  to  you  the  defendant  is  excusable  for  such  unavoidable 
delay,  and  is  not  guilty  of  negligence  in  this  respect,  and 
that  the  plaintiff  is  not  entitled  to  recover  against  them 
upon  this  ground. 

In  conclusion,  gentlemen,  you  will  remember  the  testi- 
mony of  the  witnesses;  you  have  the  papers  and  docu- 
mentary evidence  before  you,  you  are  judges  of  the  facts. 
You  have  sworn  to  well  and  truly  try  the  issues  joined  in 
this  case,  according  to  the  evidence.  Divest  your  minds 
and  hearts  therefore  of  all  preconceived  opinions  and  feel- 
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ings,  discard  all  influences  from  without,  and,  applying  the 
law  to  the  facts  proved  before  you,  render  such  verdict  as, 
before  God,  you  believe  to  be  just  and  right.  The  case  is 
in  your  hands. 

The  plaintiff  had  a  verdict  for  $2,368.89. 

Ridgely,  Saulsbury  and  Comegys,  for  plaintiff. 

Gordon  and  Smithers  for  Defendant. 


James  C.  Lattomus  v.  The  Farmers'  Mutual  Fire  In- 
surance Company. 

A  particular  custom  and  by-law  of  an  Insurance  company  to  contribute 
and  pay  on  a  policy  only  in  proportion  to  what  is  paid  on  the  same  goods 
insured  in  another  company,  is  no  defence  to  an  action  on  a  policy 
against  it  for  the  whole  amount  of  the  goods  insured  by  it. 

Action  of  covenant  on  a  policy  of  insurance  by  James 
C.  Lattomus  against  the  Farmers'  Mutual  Fire  Insurance 
Company.  One  of  the  pleas  was  that  after  the  execution 
of  the  policy  in  question,  the  plaintiff  sustained  a  loss  to 
the  amount  of  $1,047.35,  by  fire,  of  a  portion  of  the  goods 
insured,  and  at  the  same  time  the  same  goods  were  in- 
sured in  the  Kent  County  Mutual  Insurance  Company  to 
the  amount  of  $1,200.00,  which  was  also  the  amount  of 
the  insurance  under  the  policy  of  the  defendants,  and  ac- 
cording to  the  by-laws  of  the  defendants,  they  became 
liable  only  for  such  proportion  of  the  loss,  as  the  amount 
insured  by  them  bore  to  the  whole  amount  insured  on 
the  goods,  which  was  one-half  of  the  loss,  and  had  con- 
tributed and  paid  to  the  plaintiff  on  his  demand  their 
proportion  thereof.  The  plea  further  averred  that  accord- 
ing to  the  usage  and  custom  of  the  said  Farmers'  Mutual 
Fire  Insurance  Company,  of  the  State  of  Delaware,  such 
payment  and  contribution  was  a  satisfaction  in  full  and  a 
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discharge  of  said  policy,  and  also  of  all  the  obligations 
and  liabilities  of  the  defendants  under  the  same,  and  that 
the  said  policy  thereby  became  void  and  of  no  effect, 
and  that  the  plaintiff  had  due  notice  of  such  usage  and 
custom  of  the  company.  And  to  which  plea  the  plaintiff 
demurred  generally. 

T.  F.  Bayard,  for  the  Plaintiff.  The  plea  was  fatal  on 
general  demurrer,  for  no  particular  usage  or  custom  of  a 
company  can  control,  or  be  pleaded  against  the  express 
stipulations  of  a  contract,  which  in  this  case  was  for  the 
whole  amount  of  the  goods  burnt.  There  was  no  such 
limitation  or  qualification  in  the  policy  of  the  defendants 
held  by  the  plaintiff,  and  even  if  there  was  such  a  usage 
or  custom  of  the  company,  and  he  had  full  notice  of  it, 
it  could  have  no  effect  to  contradict  or  vary  their  express 
and  written  contract  to  the  contrary,  because  none  but  a 
general  custom  having  the  effect  and  operation  of  a  gen- 
eral rule  or  law  in  such  a  case,  could  be  so  pleaded,  and 
there  was  no  pretense  for  saying  that  this  was  such  a  cus- 
tom. 3  Kent's  Com.  260.  Case  of  Schooner  Reiside,  2  Sum. 
569.     Astor  v.  U.  I.  Co.  7  Cow.  203. 

Gordon,  for  the  Defendants,  replied. 

The  Court  gave  judgment  for  the  plaintiff  on  the  de- 
murrer. 


William  Dolson  v.  Jacob  Hill. 

Although  a  replication  de  injuria  absque  tali  causa  is  a  sufficient  and 
complete  answer  to  a  plea  of  excuse  or  justification  when  it  is  wholly  un- 
true, it  is  otherwise  when  it  admits  the  plea  to  be  partially  true,  and 
should  conclude  in  such  case  with  a  verification .  And  to  such  a  replica- 
tion it  is  neither  necessary  or  allowable  for  the  defendant  in  the  action  to 
new  assign  the  locus  in  quo  by  metes  and  bounds  in  his  rejoinder  to  it. 
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Action  for  assault  and  battery  by  William  Dolson 
against  Jacob  Hill.  The  pleas  were  not  guilty,  and  that 
the  defendant  was  possessed  of  a  certain  close  in  Appo- 
quinimink  hundred,  which  the  plaintiff  broke  and  en- 
tered, and  from  which  he  attempted  to  carry  away  certain 
hoop-poles,  which  he  resisted,  as  it  was  lawful  for  him  to 
do,  and  if  any  injury  happened  to  the  plaintiff  thereby, 
it  was  done  in  defence  of  the  possession  of  the  close,  to 
which  the  plaintiff  specially  replied  that  the  plaintiff  had 
before  that  sold  him  the  hoop-poles  with  the  right  and 
privilege  of  going  upon  his  land  and  cutting  and  havding 
them  away,  and  whilst  so  upon  his  land,  he,  of  his  own 
wrong,  committed  the  assault  and  battery  upon  him, 
absque  hoc  that  the  plaintiff,  with  force  and  arms,  and  with 
a  strong  hand  did  attempt  to  break  and  enter,  or  did 
forcibly  break  and  enter  the  close  of  the  plaintiff  to  cany- 
away  certain  hoop-poles,  and  this  he  was  ready  to  verify, 
&c.  The  defendant  rejoined  new-assigning  the  locus  in  quo 
by  metes  and  bounds,  traversing  the  replication  that  the 
plaintiff  entered  it  under  a  contract  with  him,  or  with  his 
leave  and  license  to  cut  hoop-poles  thereon,  and  also  con- 
cluding it  with  a  verification;  to  which  the  plaintiff  sur-re- 
joined  that  he  did  enter  the  said  close  as  described  and 
set  forth  in  the  defendant's  rejoinder  under  a  contract 
made  with  him  for  the  purchase  and  cutting  of  hoop- 
poles  as  alleged  by  the  plaintiff  in  his  replication,  and 
with  the  license  and  consent  of  the  defendant,  with  con- 
clusion to  the  country. 

G.  B.  Rodney,  for  the  defendant,  called  the  attention  of 
the  court  to  the  second  and  special  plea  of  the  defendant 
and  the  replication  of  the  plaintiff  to  it,  which  he  ob- 
jected should  not  have  concluded  with  a  verificatioti,  but 
to  the  countr}^  as  it  merely  traversed  the  plea,  and  every 
replication  de  injuria  merely  traversed  the  plea  of  justifi- 
cation, and  took  issue  upon  it.  1  Sel.  N .  P.  26.  Steph. 
PI.  186. 

Gordon,  for  the  Plaintiff.     The  replication  was  right,  for 
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it  replied  new  matter  to  the  special  plea  of  defence.  It 
was  true  the  assault  and  battery  was  committed  on  the 
lands  of  the  defendant,  but  the  plaintiff  had  entered 
peaceably  upon  them  under  a  contract  with  him  to  buy 
the  hoop-poles,  and  was  there  by  his  leave  and  license 
cutting  them  when  the  defendant  made  the  unprovoked 
and  outrageous  attack  upon  him,  which  had  been  proved 
in  the  case. 

The  Court,  Houston,  J.,  charged  the  jury.  It  was  at  a  late 
stage  of  the  case  to  raise  such  a  question  of  pleading  in  it, 
as  was  now,  for  the  first  time,  presented  to  the  considera- 
tion of  the  court;  but  if  it  could  nov.^  be  entertained,  he 
might  well  say  in  reply  to  it,  Ihat  although  it  is  said  in  the 
books  that  a  replication  de  injtiria  absque  tali  causa  is  in 
general  a  proper  answer  and  sufficient  replication  to  a  plea 
of  excuse,  such  as  this  purported  to  be  upon  its  face,  when 
it  is  wholly  untrue,  yet,  we  are  not  aware  of  any  rule  of 
pleading,  which  would  forbid  a  plaintiff  from  replying 
specially  to  it,  even  if  it  was  wholly  untrue  in  point  of  fact. 
But  the  plea  of  the  defendant  in  this  case  was  not  wholly 
untrue,  for  so  much  of  it  was  true,  at  least,  as  alleges  that 
the  plaintiff  was  upon  the  defendant's  land,  and  was  cutting 
and  carrying  away  hoop-poles  from  it,  and  as  he  could  not 
deny  that  fact,  and  nothing  had  yet  been  disclosed  in  the 
pleading  to  show  that  he  was  there  rightfully  and  lawfully, 
it  was  not  only  allowable,  but  proper,  to  reply  specially  that 
he  was  there  by  his  leave  and  license,  and  by  virtue  of  a 
contract  with  him,  under  which  he  had  bought  them  of 
him,  with  the  right  and  privilege  of  entering  upon  his 
premises  and  cutting  and  carrying  them  away.  If  a  defen- 
dant has  pleaded  molliter  manus  imposuit  in  defence  of  the 
possession  of  his  close,  the  plaintiff,  if  he  claims  a  right  of 
way,  must  reply  specially.  1  Ch.  PL  564;  and  this  case  is 
very  similar  to  it.  We  have  been,  however,  much  more 
struck  with  the  unprecedented  novelty  and  singularity  of 
a  new  assignment  by  a  defendant  in  such  an  action,  which 
we  now  find  for  the  first  time,  in  our  own  or  any  other 
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practice,  in  the  sur- re  joinder  of  the  defendant  in  this  case, 
new  assigning  the  locus  in  quo  by  metes  and  bounds. 
This  is  sometimes  necessary  to  be  done  by  a  plaintiff  in 
actions  somewhat  similar  to  this,  but  it  is  never  necessar\% 
and  is  not  allowable,  for  a  defendant  in  any  case.  The 
facts  in  evidence  were  before  the  jury,  and  it  would  be  for 
them  to  pass  upon  the  weight  and  effect  of  them,  and  if 
in  their  judgment  the  plaintiff  was  entitled  to  recover  upon 
the  evidence,  and  circimistances  of  gross  aggravation,  out- 
rage and  cruelty,  which  characterized  the  assault  and 
battery  committed  upon  him  by  the  defendant,  they  might 
award  him  exemplary  damages. 


Alexander  M.  Biddle  v.  Richard  A.  Frazier. 

A  commission  to  take  depositions  of  witnesses  not  within  the  State,  can- 
not be  executed  by  taking  them  in  the  State. 

An  action  will  lie  at  the  suit  of  a  father-in-law  against  a  .son-in-law,  for 
necessaries  furnished  his  wife  and  children,  without  an  express  promise 
to  pay  for  them,  if  he  has  turned  his  wife  out  of  his  house  without  suffi- 
cient cause,  or  b}'^  cruelty  or  ill  treatment,  has  compelled  her  to  leave  it. 

Action  of  assumpsit  b>'  Alexander  M.  Biddle  against 
Richard  A  Frazier  for  the  support  and  maintenance  of  his 
wife  and  two  children  for  a  period  of  six  years.  The  de- 
fendant had  married  the  daughter  of  the  plaintiff  and  had 
taken  her  to  reside  with  him  on  his  farm  in  Maryland, 
where  their  two  children,  a  son  and  a  daughter,  were  bom. 
About  six  years  after  the  birth  of  the  son,  the  eldest  of  the 
children,  the  defendant  sent  the  mother  and  children  in  a 
carriage  to  the  plaintiff's  residence  in  this  State,  and  had 
never  been  there  in  the  mean  while  to  see  them,  nor  done 
any  thing  for  their  support  or  maintenance,  and  who  had 
lived  ever  since  in  the  family  ot  the  plaintiff,  and  been 
maintained  and  educated  by  him.  The  defendant  desired 
the  children  to  return  and  live  with  him,  but  he  did  not 
send  for  their  mother,  and  the  children  would  not  go  with- 
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out  her.     His  residence  was  very  comfortable  and  his  farm 
a  good  one,  and  he  was  abundantly  able  to  provide  for  them. 

G.  B.  Rodney,  for  the  Platntijff,  offered  in  evidence  a 
commission  issued  to  Peter  B.  Vandever,  a  citizen  of  the 
State,  to  take  the  depositions  of  certain  witnesses  residing 
out  of  it,  but  with  their  depositions  annexed  to  it,  taken 
before  him  in  his  office  in  the  town  of  New  Castle. 

T.  F.  Bayard,  for  the  Defendant,  objected  to  the  admis- 
sibility of  the  commission  and  depositions  offered,  first, 
because  he  had  not  been  notified,  as  required  by  the  rule 
of  the  court,  that  publication  of  the  commission  had  been 
made  by  the  court,  and  had  no  knowledge  of  that  fact,  until 
the  commission  had  been  produced  here  to-day  on  the 
trial;  secondly,  because  on  the  filing  of  the  interrogatories 
of  the  plaintiff,  he  filed  written  exceptions  to  them  pursu- 
ant to  the  rule,  which  were  duly  heard  before  Judge 
Wales  in  vacation,  on  due  notice  thereof  given  by  him, 
and  upon  which  hearing  on  Saturday,  the  21st  day  of 
April,  certain  of  the  exceptions  filed  by  him  were  sustain- 
ed and  allowed  by  the  Judge,  and  on  Monday  following, 
April  23rd,  he  returned  the  same  with  his  ruling  and 
decision  therein  into  the  office  of  the  Prothonotary,  and 
the  same  day  by  the  direction  of  the  counsel  for  the  plain- 
tiff, the  commission  to  take  the  depositions  of  the  witnesses 
was  issued  without  his  knowledge  and  consent,  and  with- 
out any  time  or  opportunity  on  his  part  to  file  cross  inter- 
rogatories to  them,  which  he  had  desired  and  intended  to 
do  after  the  exceptions  taken  by  him  to  them  had  been 
heard  and  determined;  and  thirdly,  because,  although  the 
witnesses  whose  depositions  had  been  taken,  resided  out  of 
the  State,  it  appeared  by  the  return  of  the  commissioner, 
that  they  were  examined  as  witnesses  in  the  State  and  their 
depositions  were  taken  by  him  in  the  State  and  in  his 
office  in  this  very  town.  That  certainly  was  not  warranted 
by  either  the  letter,  or  the  spirit  and  meaning  of  the  clause 
in  the  constitution,  which  provides  for  and  authorizes  this 
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method  of  procuring  evidence  from  places  not  within  the 
limits  of  the  State. 

The  Court  ruled  out  the  depositions  on  the  last  excep- 
tion, solely,  as  the  commission  to  take  the  depositions  of 
such  witnesses  had  not  been  executed  in  accordance  with 
the  evident  design  and  object  of  the  special  provision  of 
the  constitution  in  such  cases. 

G.  B.  Rodney,  for  the  plaintiff.  Whenever  a  man  sent  his 
wife  from  his  house,  he  sent  her  upon  his  credit,  and  he  was 
under  an  implied  legal  obligation  to  pay  any  and  every  one 
who  supplied  her  with  necessaries;  but  if  she  left  him  with- 
out cause  and  without  his  consent,  it  was  otherwise,  and 
he  would  not  be  liable.  The  case  before  the  court,  was 
distinguishable  from  the  case  of  Cantine  v.  Phillips'  Admr.,  5 
Harr.  428.  1  Com.  on  Contr.  189.  In  the  case  of  Hodges 
V.  Hodges,  1  Com.  on  Contr.  189,  1  Esp.  Rep.  441,  which 
was  an  action  of  assumpsit  brought  by  the  plaintiff,  who 
was  a  son  of  the  defendant,  to  recover  for  the  board  and 
lodging  of  his  mother,  the  defendant's  wife,  the  facts  were 
that  the  wife  had  been  compelled  to  leave  her  husband's 
house  in  consequence  of  gross  ill-treatment  and  cruelt\-. 
Evidence  was  given  to  that  effect;  but  it  appeared  that  she 
had  voluntarily  left  the  defendant's  house,  though  it  pro- 
ceeded from  an  apprehension  of  ill-treatment  and  barbarit}'. 
It  was  contended  for  the  defendant,  that  though  in  case 
the  husband  turns  the  wife  out  of  doors,  he  sends  with 
her  credit  for  necessaries,  the  rule  of  law  did  not  apply 
where  she  voluntarily  quitted  it.  But  Lord  Kcnyon  C.  J. 
in  announcing  the  opinion  of  the  court  said  "That  where 
a  wife's  situation  in  her  husband's  house  was  rendered 
unsafe  from  his  cruelty  or  ill  treatment,  he  should  hold  it 
to  be  equivalent  to  a  turning  her  out  of  the  house,  and 
that  the  husband  should  be  liable  for  necessaries  furnished 
to  her  under  such  circumstances." 

T.  F.  Bayard,  for  the  defendant.     He  might  have  submit- 
ted a  motion  for  a  nonsuit  on  the  conclusion  of  the  testi- 
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mony  for  the  plaintiff,  but  he  preferred  to  let  the  case  go  to 
the  jury.  This  was  an  action  by  a  father-in-law  against  a 
son-in-law,  for  the  support  and  maintenance  of  the  wife 
and  children  of  the  latter  by  the  former  upon  an  implied 
assumpsit  merely  of  the  latter  to  pay  the  former  for  it. 
No  actual  or  express  promise  to  pay  had  been  proved,  or 
even  attempted  to  be  proved  in  the  case.  On  the  contrary, 
all  the  facts  and  circimistances  in  evidence,  directly  nega- 
tived the  idea  of  any  such  promise,  or  assumption  even,  on 
the  part  of  the  defendant.  The  wife  and  children  of  the  de- 
fendant had  been  in  the  family  of  the  plaintiff  ever  since  the\- 
left  his  own  residence,  without  any  wish  or  procurement 
on  his  part,  and  it  was  now  well  settled  that  as  between 
such  near  relations,  and  for  such  support  and  maintenance, 
an  action  will  not  lie  without  proof  of  an  actual  and  express 
promise  to  pay  for  them.  Add.  on  Contr.  429,  430.  Mariner  v. 
Collins,  5  Harr.  290.  Cantine  v.  Phillips'  Adnir.  5  Harr.  428. 
A  husband  is  bound  to  provide  for  his  wife  necessaries 
suitable  to  her  condition  so  long  as  she  cohabits  with  him; 
but  if  she  leaves  his  house  and  home  without  cause,  it  was 
otherwise,  for  he  was  not  then  liable  for  necessaries  fur- 
nished her.  Reeves'  Dom.  Rela.  160.  And  what  will  con- 
stitute sufffcient  cause  to  warrant  a  wife  in  leaving  her 
husband,  so  as  to  render  him  liable  for  necessaries  supplied 
her  after  her  separation  from  him,  he  said  would  be 
found  very  fully  stated  in  Kemp  v.  Downham,  5  Harr.  417. 
Fredd  v.  Eves,  4  Harr.  385.  Mandy  v.  Scott,  2  Smith's  Ld . 
Ca.  287  b.  in  note. 

Rodney.  If  it  appeared  from  the  evidence  that  the 
defendant's  wife  was  actually  compelled  to  leave  him  by 
his  treatment  of  her,  or  if  he  did  not  actually  send  her 
away,  he  provided  the  means  and  actually  directed  her 
to  leave,  and  she  left  to  avoid  a  rupture  and  an  actual 
collision  with  him,  then  he  was  under  an  implied  obli- 
gation to  provide  her  with  necessaries  suitable  to  her  con- 
dition, and  to  pay  any  who  furnished  them,  whether  a  near 
relation,  or  not,  and  all  the  cases  cited  clearly  established 
such  to  be  the  law.     It  was  not  a  case  such  as  had  been 
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cited  on  the  other  side,  of  gratuitous  services,  or  friendly 
ministrations  and  mere  kindness  and  hospitality  among 
near  relations,  and  in  which  the  law  very  wisely  will  not 
presume  any  legal  obligation  or  liability  to  pay  for  such 
favors  without  proof  of  an  actual  promise  to  do  so.  But 
the  case  stood  upon  an  entirely  different  ground;  for  when 
a  husband  by  his  ill  treatment,  constrained  his  wife  to 
leave  him,  the  right  to  recover  for  necessaries  furnished 
her,  did  not,  and  never  did,  d«  pend  on  any  express  prom- 
ise or  contract  to  pay  for  them,  but  rather  upon  his  legal 
duty  and  obligation  and  the  liability  which  the  law  impos- 
ed upon  him  to  maintain  her;  and,  therefore,  no  express 
promise  was  necessary  in  such  a  case  to  maintain  the  action. 

The  Court,  Gilpin,  C.  J.,  charged  the  jury.  The  plaintiff 
alleges  that  the  defendant  turned  his  wife  and  two  children 
out  of  his  house  and  sent  them  to  his,  where  he  has  had  to 
maintain  them  at  his  own  expense  for  about  six  years  past, 
and  the  action  is  brought  to  recover  a  reasonable  and  just 
compensation  for  that  expense,  from  the  defendant  who  he 
alleges  is  bound  to  maintain  them  and  to  pay  him  for  it. 
The  counsel  for  the  plaintiff  admits  the  principle  of  law 
which  has  been  so  often  recognized  and  ruled  in  this  court, 
that  as  between  near  relations,  the  law  will  not  in  general, 
imply  a  promise  to  pay  for  such  necessaries  as  had  been 
spoken  of  in  this  case,  and  that  without  proof  of  an  express 
promise  to  pay  for  them,  no  action  at  law  will  lie  to  recov- 
er for  them  as  between  such  relations;  but  he  contends 
that  the  present  case  does  not  fall  within  that  principle  and 
ruling,  because  if  the  defendant  sent  his  wife  and  children 
to  the  plaintiff,  her  father,  who  had  in  the  meanwhile  sup- 
ported and  maintained  them,  he  would  be  liable  and  bound 
in  law  to  pay  the  plaintiff  for  all  the  necessaries  he  had  so 
furnished,  without  any  actual  or  express  promise  by  the 
defendant  to  pay  him  for  them.  In  this  aspect  and  in  this 
peculiar  feature  of  it,  the  case  is  distinguishable  in  that 
respect,  at  least,  from  any  other  case  which  has  yet  come 
before  the  court  in  connection  with  that  principle.  It 
was  not,  however,  the  mere  sending  of  his  wife  and  chil- 
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dren  to  her  father's  and  leaving  them  even  for  such  a  length 
of  time,  that  would  be  sufficient  to  render  the  defendant 
liable  in  law  to  the  plaintiff  for  the  necessaries  furnished, 
without  proof  of  an  express  promise  by  him  to  pay  for 
them;  but  if  he  had  turned  her  out  of  his  house  without 
sufficient  cause,  or  had  compelled  her  by  cruelty,  or  ill 
treatment  to  leave  his  house  with  her  little  children,  or  if 
he  rendered  her  situation  under  his  roof  unsafe  by  reason 
of  cruelty  and  ill  treatment  or  if  she  had  reasonable 
grounds  to  apprehend  personal  violence  at  his  hands,  and 
was  thus  constrained  to  leave  his  house,  in  either  of  such 
cases  the  law  would  give  her  authority  to  pledge  his  credit 
for  her  necessary  supplies  and  the  supplies  of  their  chil- 
dren, and  under  such  circumstances  the  law  imposes  upon 
him  the  obligation  to  pay  the  debts  which  she  has  incurred 
for  necessaries,  and  in  such  case,  the  plaintiff  would  be 
entitled  to  recover  whatever  the  jury  might  consider  it 
would  reasonably  cost  to  support  and  maintain  the  wife  and 
children  during  the  time  they  had  lived  with  the  plaintiff. 
But  before  the  jury  will  be  justified  in  finding  a  verdict 
against  the  defendant,  they  must  be  fully  satisfied  from  the 
evidence,  either  that  he  actually  turned  her  out  of  his 
house  without  sufficient  cause,  or  compelled  her  by  cruelty 
or  ill-treatment  to  leave  his  house,  ill-treatment  or  cruelty 
such  as  to  afford  her  reasonable  grounds  to  apprehend 
personal  violence  at  his  hands,  or  such  as  to  render  her 
situation  unsafe  to  remain  under  his  roof.  Mere  disagree- 
ment, or  incompatibility  of  taste,  temper,  or  dispositions, 
or  mere  quarreling,  jealousy  or  discontent  with  her  situa- 
tion, will  not  be  sufficient.  There  was  no  evidence  before 
them  of  cruelty,  or  personal  violence,  nor  any  thing  show- 
ing that  she  had  reasonable  grounds  for  apprehending 
personal  violence  at  his  hands.  Did  he  turn  her  out  of 
his  house  in  the  sense  in  which  those  terms  are  used  in  the 
law?  If  he  did,  then  the  plaintiff  would  be  entitled  to 
recover,  but  if  not,  then  their  veridct  should  be  for  the 
defendant. 
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Henry  G.  Freeman  v.  Samiel  B.  Sutton. 

The  holder  of  a  negotiable  promissory  note  to  the  order  of  the  maker, 
and  endorsed  by  him  and  sent  to  the  holder  to  be  negotiated  by  another 
for  his  benefit,  cannot  maintain  an  action  upon  it  after  its  maturity 
against  the  maker,  without  proving  that  lie  either  had  negotiated  it,  or 
liad  him.self  advanced  tlie  money  upon  it  to  the  maker. 

Assumpsit  upon  a  Promissory  Note,  dated  May  15th,  1863 
for  S400  at  three  months  made  b\-  Samuel  B.  Sutton  to  his 
own  order,  payable  at  the  Newark  Bank,  and  by  him 
endorsed,  and  also  by  Hein^y  G.  Freeman,  the  plaintiff. 
The  usual  pleas,  with  want  of  consideration,  were  entered 
in  the  case.  The  j^arties  were  brothers-in-law,  and  had 
been  associated  as  a  finn,  in  the  mercantile  lousiness  in  St. 
Georges;  but  the  plaintiff  had  withdrawn  from  it,  and  had 
since  been  residing  in  Philadelphia.  The  note  was  pro- 
duced, proved  and  put  in  evidence  on  behalf  of  the 
plaintiff,  and  a  number  of  letters,  which  had  been  written 
about  that  time  by  one  to  the  other  were  also  produced  in 
evidence  by  the  counsel  of  the  respective  parties,  from 
which  it  appeared  that  the  defendant,  who  was  still  in  the 
business  in  St.  Georges,  wished  to  negotiate  a  loan  for  that 
amount,  to  meet  a  note  in  the  Newark  Bank,  which  would 
mature  about  the  first  of  June  following,  and  had  written 
to  the  plaintiff  on  the  subject,  who  replied  on  the  2d  of 
May  that  he  knew  a  friend  in  the  City,  who  would  discount 
his  note  about  the  first  of  June  for  that  amount  at  one 
per  cent.,  and  wrote  him  again  to  the  same  effect  on  the 
2 2d  of  May,  but  was  not  prepared  himself  to  loan  him  the 
money,  although  he  was  willing  and  anxious  to  assist  him 
in  the  matter  in  the  best  way  he  could.  On  the  24th  of 
June,  1864,  he  wrote  to  him  from  Philadelphia,  that  in 
making  up  his  balances,  he  had  fotmd  that  he  had  paid  a  note 
of  his  which  he  had  just  found,  for  which  he  had  never 
given  him  the  money,  and  that  he  would  oblige  him  by 
looking  over  his  accounts  and  sending  him  a  check  for  the 
same.  He  would  have  written  to  him  before,  but  had  been 
so  busy  he  had  neglected  it. 
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McCaulley,  for  the  plaintiff.  As  the  case  stood  upon  the 
facts  proved,  the  plaintiff's  right  to  recover  was  so  appar- 
ent and  conclusive,  that  he  should  not  deem  it  necessary  to 
say  more  until  after  he  had  heard  what  the  defence  would 
be. 

G.  B.  Rodney,  for  the  defendant.  There  was  but  one  ques- 
tion of  fact  in  the  case  to  be  ascertained  by  the  jury,  and 
that  was,  whether  the  note  in  question  went  into  the  hands 
of  the  plaintiff  for  the  purpose  of  being  discounted  by 
another  for  the  benefit  of  the  defendant.  For  if  so,  the 
Court  would  instruct  the  jury  that  the  plaintiff  could  not 
recover  upon  it,  because  if  it  was  delivered  to  him  for  that 
purpose,  it  was  in  his  hands  as  a  bailee  or  agent  of  the 
defendant  for  such  purpose  merely,  and  he  had  no  other 
property  or  interest  in  it,  unless  he  had  shown,  but  which 
he  had  not  done,  that  he  had  himself  advanced  the  money 
upon  it  to  the  defendant.  For  the  note  was  manifestly 
upon  its  face,  as  well  as  from  the  evidence  which  the  let- 
ters disclosed  in  regard  to  it,  an  accommodation  note  of 
the  defendant,  prepared  for  the  purpose  of  negotiating  a 
loan  for  his  own  accommodation,  and  for  which  there 
could  be  no  consideration  from  the  plaintiff,  or  any  other 
holder,  unless  he  had  shown  that  he  had  advanced  money 
upon  it.  On  the  proof,  therefore,  the  plaintiff  was  not 
entitled  to  recover  upon  it.  Lloyd  v.  Howard,  \  E.  L.  & 
E.  R.  227.  The  delivery  of  a  bill  must  be  with  the  inten- 
tion to  pass  property  in  it  to  the  person  to  whom  it  is 
delivered.  But  in  this  case  as  the  proof  stood,  the  note 
was  delivered  to  the  plaintiff  for  a  special  purpose,  and 
when  that  was  the  case  he  could  not  sue  upon  it.  Man- 
hattan V.  Reynolds,  2  Hill,  140.  Wilson  v.  Holmes,  5  Mass. 
543. 

McCaulley,  in  reply.  The  presumption  of  law  is,  that  the 
holder  of  a  negotiable  promissory  note  is  the  rightful 
holder  of  it  for  value  given,  and  to  rebut  that  presimip- 
tion,  the  maker  must  show  the  contrary  by  some  evidence. 
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at  least,  particularly  when  it  remains  in  the  hands  of  the 
holder  until  long  after  its  maturity,  and  has  been  delivered 
to  the  holder  before  maturity,  for  the  purpose  of  getting 
it  discounted,  as  in  this  case.  In  such  a  case,  was  it  not 
rather  to  be  presumed  that  the  holder  either  has  advanced 
the  money  upon  it  at  the  time,  or  before  its  maturity,  or 
that  he  had  procured  before  its  maturity  the  discount  of  it 
by  another  as  requested,  and  endorsed  it  with  his  own 
name,  as  was  done  in  this  instance,  and  that  he  had  since 
taken  it  up  from  such  person  for  non-payment  ?  Such  was 
the  fair  and  reasonable,  and  also,  the  legal  presimiption 
which  would  arise  in  such  a  case,  and  without  any  proof 
on  the  part  of  the  defendant  to  rebut  it,  the  plaintiff  was 
entitled  to  recover. 

The  Court,  Gilpin,  C.  J.,  charged  the  Jury.  It  was  true, 
as  a  general  principle,  that  the  holder  of  a  negotiable  note 
is  presumed  in  law  to  be  the  holder  of  it  for  value,  and  is 
entitled  to  sue  and  recover  upon  it,  and  if  nothing  further 
had  appeared  in  the  case,  the  plaintiff  would  have  been 
entitled  to  their  verdict.  But  if  the  note  in  question,  was, 
drawn  and  made  by  the  defendant  to  his  own  order,  and 
was  endorsed  by  him  and  delivered  to  the  plaintiff  for  the 
purposs  and  with  the  understanding  that  the  latter  should 
get  it  negotiated  or  discounted  for  the  benefit  of-  the  de- 
fendant merely,  and  that  was  not  done,  and  that  the  plain- 
tiff did  not  himself  advance  the  money  upon  it  to  the 
defendant,  the  prestmiption  of  law  just  stated  would  not 
arise  in  the  case,  nor  could  he  recover  upon  it,  unless  he 
had  proved  to  the  satisfaction  of  the  jury,  that  he  either 
got  it  negotiated  by  some  other  person  for  the  defendant's 
benefit,  or  had  himself  advanced  him  the  money  upon  it. 
The  presimiption  suggested  by  the  counsel  for  the  plaintiff, 
that  inasmuch  as  the  note  had  continued  in  the  hands  of 
the  plaintiff  until  long  after  its  maturity,  it  was  to  be  pre- 
sumed that  he  either  let  the  defendant  have  the  money 
himself  for  it,  or  endorsed  it  and  obtained  the  money  for 
him  from  some  other  person  on  it,  and   after  its  maturity 
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had  to  take  it  up  for  non-payment,  is  liable  to  the  objection 
of  presuming  not  only  too  much,  but  involves  the  pre- 
stunption  itself  into  an  alternative,  and  altogether  into  too 
much  uncertainty,  and,  therefore,  it  cannot  rebut  or  super- 
sede the  presumption  we  have  before  referred  to,  and 
which,  so  far  as  presumptions  merely  are  concerned,  must 
control  the  case.  Besides,  when  a  state  of  facts,  or  a  con- 
dition of  things  is  one  established  by  the  proof  in  a  case, 
it  is  presimied  to  continue  until  the  contrary  is  shown  by 
other  and  further  evidence.  The  several  letters  of  the 
parties  respectively,  together  with  the  note  itself,  w^re  in 
evidence  before  the  jury,  and  it  would  be  for  them  to  say 
whether  it  was  drawn  and  delivered  by  the  defendant  to 
the  plaintiff  with  the  understanding  merely,  that  the  latter 
was  to  get  it  negotiated  for  the  benefit  of  the  former,  if 
that  was  so,  and  it  was  not  done  by  him,  he  could  not 
recover  without  proving  to  their  satisfaction,  that  he  had 
himself  let  the  defendant  have  the  money  upon  it. 


Thomas  M.  Ogle  v.  The  Philadelphia,  Wilmington  and 
Baltimore  Railroad  Company. 

A  pure  accident  is  not  actionable;  or  if  there  was  good  ground  for  attrib- 
uting it  to  negligence,  yet  if  it  was  attributable  either  wholly,  or  in  part, 
to  the  negligence  of  the  party  injured,  he  cannot  recover  for  it. 

The  vital  principle  of  the  dedication  of  private  land  to  public  use,  is  the 
intention  to  dedicate  it;  and  whenever  this  is  unequivocally  manifested, 
the  dedication,  so  far  as  the  owner  of  the  land  is  concerned,  is  made. 
Time,  therefore,  though  often  a  material  ingredient  in  the  evidence,  is 
not  an  indispensable  ingredient  in  the  dedication.  It  is  not  Uke  a  grant, 
presumed  from  length  of  time ;  if  the  act  of  dedication  be  unequivocal, 
it  may  take  place  immediately. 

If  a  road  be  opened  by  the  owners  of  the  land  across  a  railroad  and  dedi- 
cated to  the  use  of  the  public  as  a  common  highway,  and  the  railroad 
company  builds  a  crossing  over  the  railroad  for  it,  any  use  of  the  cross- 
ing by  the  public  passing  or  traveling  along  the  road,  must  be  taken  to 
be  subordinate  or  subject  to  the  paramount  right  of  the  company  to 
hold,  occupy  and  use  their  railroad  and  the  lands  within  the  boundaries 
of  their  road 
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This  was  an  action  on  the  case  by  Thomas  M.  Ogle 
against  the  Philadelphia,  Wilmington  and  Baltimore  Rail- 
road Company,  to  recover  damages  for  injuries  sustained 
by  him  in  his  person,  his  horse,  carriage  and  harness  in  the 
overturning  of  his  carriage  while  driving  over  the  railroad 
track  and  embankment  of  the  company  across  Washington 
Avenue  in  the  town  of  New  Castle,  in  the  night  time,  in 
December,  1863,  in  consequence  of  cars  left  standing  on 
their  railroad  track  within  the  limits  of  the  avenue,  and  so 
near  the  railroad  crossing  in  it  as  to  leave  scarcely  room 
for  a  horse  and  carriage  to  pass  them  on  the  crossing,  and 
by  which  the  horse  was  frightened  and  shying  from  them, 
overset  his  carriage  down  the  embankment,  threw  him  out 
upon  the  frozen  ground,  slitting  one  of  his  ears  an  inch 
in  length  and  otherwise  severely  bruising  and  hurting  him, 
and  then  running  away  with  the  carriage  and  damaging 
both  that  and  the  harness  and  himself  to  the  amount  of 
one  hundred  dollars.  The  company  was  at  the  time 
engaged  in  lowering  the  grade  of  the  railroad  at  New 
Cast'e,  which  intercepted  all  travel  to  and  from  the  town 
by  the  Hare's  Comsr's  road,  and  the  plaintiff,  as  well  as 
others  residing  upon  it  were  consequently  obliged  to  drive 
in  and  out  of  the  town  by  Washington  Avenue  and  over 
the  railroad  crossing  in  question.  The  avenue  is  eighty 
feet  wide,  but  is  crossed  at  that  place  by  a  railroad  embank- 
ment several  feet  above  the  level  of  it,  with  a  carriage  way 
twenty  feet  in  width  raised  in  the  middle  of  ■^he  avenue  on 
either  side  of  the  embankment  and  constructed  by  the 
company  for  the  passage  of  vehicles  across  the  railroad. 
Empty  cars  were  frequently  left  standing  both  by  day  and 
night,  upon  a  portion  of  the  avenue,  and  some  time  nearly 
up  to  the  road  crossing  referred  to.  The  railroad  had  been 
originally  located  and  constructed  under  the  charter  of  the 
New  Castle  and  Frenchtown  Turnpike  and  Railroad 
Company  in  the  same  place  several  years  before  Washing- 
ton Avenue  had  been  opened  as  a  public  street  or  highway 
by  Messrs.  Tasker  and  Shaw,  the  proprietors  of  the  land 
on  which  it  had  been  laid  out,  and  it  now  appeared  that 
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the  railroad  company  under  the  legal  titles  which  it  had 
taken  at  the  time  of  constructing  the  railroad,  was  seized 
in  fee  of  the  land  at  that,  as  well  as  other  points  upon  it, 
to  the  width  of  the  road,  and  was  so  seized  in  fee  of  it 
when  the  avenue  was  opened. 

Booth,  for  the  plaintif.  It  was  incumbent  upon  the 
plaintiff  to  show  that  the  place  where  the  injury  occurred 
was  a  public  street  or  common  highway,  and  that  he  was 
rightfully  traveling  upon  it  at  the  time  referred  to,  and 
that  the  defendant  wrongfully  obstructed  it,  in  consequence 
of  which  he  sustained  the  injuries  complained  of  in  the 
action.  It  had  been  proved  that  Washington  Avenue  was 
opened  by  Messrs.  Tasker  and  Shaw,  the  proprietors  of  the 
land,  in  1857  or  1858,  as  a  street  for  the  public  use,  and 
thereby  dedicated  it  to  the  public  use  as  a  common  high- 
way, since  which  time  it  had  been  used  and  enjoyed  as  such 
by  all  persons  who  had  occasion,  or  chose  to  use  it.  And 
such  being  the  case,  the  railroad  company  had  no  right  to 
leave  their  cars  standing  on  the  avenue,  or  within  the  limits 
of  it,  or  any  portion  of  it.  The  testimony  of  some  of  the 
witnesses  was  that  they  had  seen  their  cars  standing  on 
the  avenue  projecting  as  much  as  twelve  or  fifteen  feet 
over  the  line  of  it  and  into  the  avenue;  whilst  others  testi- 
fied that  they  had  seen  them  standing  there  and  projecting 
into  it,  to  near  the  middle  of  it,  it  being  eighty  feet  in 
width,  and  so  close  upon  the  carriage  way  as  to  cause 
horses  to  shy  in  passing  them.  As  to  what  would  consti- 
tute a  dedication  of  private  property  to  public  use,  it  had 
been  decided  that  if  a  street  has  been  used  by  the  public 
four  or  five  years  as  a  highway  with  the  consent  of  the 
owners  of  the  soil,  the  jury  may  presume  a  dedication  of 
it  by  them.  4  Law  Libr.  10  Jarvis  v.  Dean,  13  E.  C.  L.  R. 
45.  And  it  has  been  held  that  the  same  may  be  presumed 
in  this  country  after  a  public  use  of  six  or  seven' years. 
Barclay  et  al.  v.  HowelVs  Lessee,  6  Pet.  498.  And  a  dedi- 
cation by  the  owner  of  the  soil  for  one  year,  will  give  the 
public  a  right  to  use  it  as  a  highway.     4  Law  Libr.  10,  \\. 
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What  will  constitute  such  a  dedication,  and  what  will  nega- 
tive the  idea  and  intention  of  the  owner  of  the  soil  to 
make  such  a  dedication  of  it,  might  be  found  very  fully 
reported  in  the  case  of  Johnson  v.  Stay  ton,  5  Harr.  448,  from 
which  it  would  be  seen  that  where  the  owner  opened  the 
road  without  any  obstruction  to  travel  retained  by  him 
upon  the  road,  it  would  constitute  a  dedication  of  it  as  a 
common  highway  to  the  use  of  the  public. 

Harrington,  for  the  defendant.    The  plaintiff  was  bound  to 
show  that  the  injuries  sustained  by  him  were  the  direct 
result   and   necessary   consequence   of   the   negligence   and 
misconduct  of  the  company,  or  its  servants,  in  leaving  the 
cars  standing  in  the  place  and  position  complained  of,  and 
also  that  it  was  not  attributable  in  part,  or  in  any  degree, 
to  his  own  carelessness  or  negligence;   for  it  would  become 
the  duty  of  the  jury  to  consider  whether  the  plaintiff  under 
the  circumstances,  passing  the  cars  at  night,  exercised  proper 
care  and  prudence,   and  due  diligence  and  precaution  to 
prevent  the  accident  by  the  shying  of  his  horse  and  over- 
turning   his   carriage   down    the    embankment;    because,  if 
with  proper  care  and  prudence  on  his  part  he  could  have 
avoided  the  accident,  notwithstanding  it  might  at  the  same 
time  have  been  an  act  of  imprudence  on  the  part  of  the 
servants  of  the  company  to  leave  the  cars  standing  in  such 
a  position,  he  could  not  recover.     24  E.  C.  L.  R.  612.     4 
Harr.  443,  483,  233,  320.    Ang.  on  Highw.  271.     11  East  60. 
Pierce  on  Am.  R.  Law  272.     12  Mete.  415.     What  would 
constitute  negligence  in  such  a  case,  was  a  question  for  the 
decision  of  the  court,  but  whether  there  was  such  negli- 
gence in  the  case,  was  a  question  of  fact  to  be  decided  by 
the  jury.    4  Harr.  254,  320.    Redf.  on  Railw.  394.     1  Amer. 
Railw.  Cases,  420.   Washington  Avenue  never  was  a  public 
road,  street,  or  highway.     The  statute  provides  how  public 
roads  are  to  be  made.     Rev.  Code  169.     The  dedication  of 
private  property  to  public  use,  is  of  common  law  origin, 
and  was  an  appropriation  of  land  to  some  public  use  by  the 
owner  of  it,  and  accepted  for  such  use  by  or  on  behalf  of 
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the  public.  Ang.  on  Highw.  104.  But  it  was  in  proof  in 
the  case  that  the  authorities  of  the  town  of  New  Castle 
had  refused  to  accept  it  as  one  of  the  streets  of  the  town, 
and  in  consequence  of  it,  that  the  proprietors  of  the  soil 
reserve  to  themselves  the  right  and  privilege  of  closing  i 
again  at  the^r  will  and  pleasure.  And  if  that  was  so,  then 
it  never  had  been  dedicated  to  the  public  use  in  its  proper 
legal  sense,  and  was,  therefore,  not  even  ydt  a  public  street 
or  common  highway,  for  such  a  reservation  of  a  private 
right  and  power  at  any  time  to  enclose  it  again  and  vacate 
it  as  a  common  highway,  was  inconsistent  with,  and  defea.;- 
ed  its  dedication  to  the  public.  Ang.  on  Highw.  Ill  sec. 
139.  Where  a  road  was  laid  out  to  be  used  by  certain 
persons  only,  but  had  in  fact  been  used  by  the  public  gen- 
erally for  a  long  time,  it  was  held  by  the  court  not  to  be 
sufficient  evidence  of  a  dedication  of  it  to  the  public;  and 
if  there  was  no  evidence  that  the  parish  had  acquiesced  in 
the  dedication,  it  was  not  a  public  road  which  the  parish 
was  bound  to  repair.  6  E.  C.  L.  R.  482.  A  dedication  was 
insufficient  without  acceptance  of  it  by  the  public.  37  Law 
Lihr.  92.    2  Greenl.  Ev.  sec.  662.    5  Harr.  448.    4  Harr.  518. 

Booth,  in  reply.  It  was  immaterial  whether  that  portioa 
of  the  avenue  within  the  located  lines  of  the  railroad  was, 
or  was  not,  vested  absolutely  and  in  fee  in  the  company  as 
the  absolute  owner  of  the  land,  for  it  was  none  the  less 
bound  to  respect  the  rights  of  the  public  to  the  use  of  the 
avenue  as  a  common  highway,  and  to  refrain  from  encroach- 
ing upon  and  obstructing  it  where  it  crossed  the  railroad. 
And  even  if  the  company  was  so  seized  of  the  soil  and 
land  itself,  by  constructing  and  keeping  up  a  crossing  over 
the  railroad  at  that  point  on  the  avenue,  the  company  had 
waived  any  right  which  it  might  previously  have  had  to 
impede  or  obstruct  the  use  of  it  by  the  public. 

The'  Court,  Gilpin,  C.  J.,  charged  the  jury,  that  if  it 
was  purely  an  accident  without  the  imputation  of  any 
negligence    to    the    company    or    its    servants    in    leaving 
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the  cars  standing  so  near  the  crossing,  the  plaintiff  would 
not  be  entitled  to  recover.  Or  if  there  was  good  ground 
for  attributing  it  to  negligence,  yet  if  it  was  attributable 
either  wholly,  or  in  part,  to  the  negligence  of  the  plaintiff 
himself,  he  could  not  recover;  for  if  the  jury  should  be 
of  opinion  from  the  evidence  before  them  that  the  accident 
and  its  results  to  the  plaintiff,  were  in  any  degree  attributa- 
ble to  his  own  negligence  on  the  occasion,  and  that  at  the 
same  time  and  in  conjiuiction  with  it,  it  was  attributable  in 
part  to  the  negligence  of  the  company  or  its  servants  in 
leaving  the  cars  standing  in  the  position  complained  of  by 
the  plaintiff,  inasmuch  as  it  would  be  impracticable  for 
them  to  weigh  and  determine  the  relative  or  comparative 
degrees  of  negligence  and  culpability  attaching  to  each  of 
the  parties  in  such  a  case,  or  to  ascertain  the  exact  extent 
to  which  either  of  them  was  responsible  for  it,  it  would  be 
their  duty  under  such  circiun stances  to  return  a  verdict  for 
the  defendant. 

As  to  the  question  of  fact  which  had  been  so  much  dis- 
cussed in  the  argument  of  counsel,  whether  Washington 
Avenue  was  a  public  street  or  common  highway,  and  had 
been  dedicated  to  the  public  use  as  such  before  that  time  b>' 
the  proprietors  of  the  land  through  which  it  had  been  laid 
out  and  opened  by  them  for  that  purpose,  it  was  only  nec- 
essary for  the  court  to  say  for  the  instruction  of  the  jury 
in  regard  to  the  dedication  of  land  by  the  owner  of  it  to 
the  public  for  such  a  purpose,  it  may  be  done  without  any 
formality  whatever,  and  may  be  made  with  or  without  any 
writing,  by  any  act  of  the  owner,  such  as  laying  out  a  road 
upon  it  and  throwing  it  open  to  public  travel,  or  by  platting 
and  selling  lots  bounded  by  streets  designated  on  the  plat 
thereby  indicating  a  clear  intention  to  dedicate  such  roads 
or  streets  to  the  use  of  the  public  as  common  highways. 
So  the  owner's  acquiescence  in  the  use  of  his  land  as  a 
public  highway,  or  his  declared  assent  to  such  use,  will  be 
sufficient,  the  dedication  being  proved  in  most,  if  not  in 
all  cases,  by  matter  in  pais  as  it  is  termed,  and  not  by  deed. 
The  vital  principle  of  dedication  is  the  intention  to  dedi- 
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cate,  and  whenever  this  is  unequivocally  manifested,  the 
dedication,  so  far  as  the  owner  of  the  soil  is  concerned,  is 
made.  Time,  therefore,  though  often  a  material  ingredi- 
ent in  the  evidence,  is  not  an  indispensable  ingredient  in 
the  act  of  dedication.  It  is  not  like  a  grant,  presumed  from 
the  length  of  time;  for  if  the  act  of  dedication  be  unequiv- 
ocal, it  may  take  place  immediately.  For  instance,  if  a 
man  builds  a  double  row  of  houses,  opening  into  an  ancient 
street  at  each  end  of  it,  makes  a  street  between  them  and 
between  the  two  streets,  and  sells  or  rents  the  houses,  that 
is  instantly  a  public  highway.  If  it  is  accepted  and  used 
by  the  public  in  the  manner  intended,  the  dedication  is 
complete,  and  it  will  preclude  the  owner  and  all  claiming 
in  his  right  from  asserting  any  ownership  inconsistent  with 
such  use.  Dedication  is  therefore  a  conclusion  of  fact  to 
be  drawn  by  the  jury  from  the  circumstances  of  each  partic- 
ular case,  the  sole  question  as  against  the  owner  of  the  soil 
being,  whether  there  is  sufficient  evidence  of  an  intention 
on  his  part  to  dedicate  the  land  to  the  public  as  a  highway. 
If,  therefore,  the  jury  is  satisfied  from  the  evidence  that  in 
1857  or  1858,  or  any  time  prior  to  the  occurrence  in  ques- 
tion, Messrs.  Tasker  and  Shaw  had  opened  Washington 
Avenue  as  a  public  street  for  public  use  over  their  land,  and 
that  the  public  was  in  the  habit  of  using  it  as  such,  that 
would  constitute  it  a  public  street  or  common  highway,  and 
in  law  a  dedication  of  it  as  such  by  them.  But,  in  our 
judgment,  there  is  a  grave  question  underlying  the  question 
of  dedication  by  Messrs.  Tasker  &  Shaw.  They  could  un- 
doubtedly dedicate  their  own  land  to  the  use  of  the  public, 
as  a  common  and  public  highway.  But  they  could  not 
dedicate  the  lands  of  other  persons — they  could  not  dedi- 
cate -the  lands  of  the  railroad  company  to  such  use — nor 
could  they  by  the  dedication  of  their  own  lands,  in  any 
way  impair  or  interfere  in  any  way  with  any  of  the  rights 
of  the  railroad  company  within  the  lines  of  that  road, 
under  their  charter, — whether  to  the  soil,  or  the  right  of 
way,  to  hold,  occupy  and  enjoy  the  same. 

This  court  is  bound  to  take  notice  of  the  public  statutes 
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of  the  state.  It  appears  that  many  years  ago,  as  early  as 
1809,  the  legislature  in  its  wisdom  saw  fit  to  incorporate  a 
company,  called  the  New  Castle  and  French  town  Railroad 
Company,  with  authority  to  locate,  lay  out  and  make  an 
artificial  road  from  the  town  of  New  Castle  to  the  Maryland 
line  in  the  direction  of  Frenchtown  in  said  state  of  Mary- 
land. The  work  was  attended  with  embarrassment  and 
delay,  and  the  legislature,  from  time  to  time,  for  the  purpose 
of  promoting  the  accomplishment  of  the  object  contem- 
plated by  the  charter,  passed  a  series  of  supplemental  laws, 
changing,  among  other  things,  the  name  of  the  corporation 
to  the  New  Castle  and  Frenchtown  Turnpike  and  Railroad 
Company,  with  authority  to  construct  a  railroad;  which 
legislation,  culminated  at  length,  in  the  year  1831  in  the 
Act  entitled  "An  act  concerning  the  New  Castle  and 
Frenchtown  Turnpike  and  Railroad  Company," — to  be 
found  in  the  eighth  volimie,  Delaware  Laws. 

By  this  act  the  route  or  location  of  the  New  Castle  and 
Frenchtown  railroad,  as  laid  out  aiid  adopted  by  the  Com- 
pany, is  confirmed  and  established  as  the  proper  route  and 
location  of  the  railroad.  The  company  were  authorized 
to  enter  upon  and  occupy  the  lands  within  the  boundaries 
of  the  railroad,  for  the  purpose  of  making  the  same;  sub- 
ject, however,  to  the  liability  to  pay  a  fair  and  reasonable 
compensation  (if  demanded)  by  way  of  damages — such 
damages  to  be  ascertained  in  the  manner  prescribed  by  the 
act.  And  by  the  3rd  section  it  is  enacted  that  when 
judgment  of  confirmation  upon  any  report  made  and 
entered  pursuant  to  the  act,  then,  the  railroad,  paying  the 
damages  assessed,  or  bringing  them  into  Court,  and  paying 
the  costs,  "shall  have  and  hold  to  them  and  their  success- 
ors and  assigns  forever,  all  and  every  the  lands  described 
in  such  report,  as  fully  and  effectually  as  if  the  same  had 
been  well  and  sufficiently  granted  to  them  by  the  several 
and  respective  owners  thereof,  by  any  legal  and  perfect 
mode  of  conveyance  or  assurance  whatsoever."  By  the 
4th  section  of  the  act — after  reciting,  (in  substance)  that 
in  many  cases  the  New  Castle  and  Frenchtown  Turnpike 
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and  Railroad  Company  were  entitled  by  gift  or  private  con- 
tract, to  deeds  of  conveyance,  for  land  through  which  the 
railroad  is  located,  and  in  other  cases,  by  the  award  of 
arbitrators,  deeds  of  conveyance  were  to  be  executed  to  the 
company  for  certain  other  lands  through  which  the  rail- 
road is  located;  and  that  the  drafting  and  execution  &c.  of 
so  many  deeds  for  so  many  small  parcels  of  land  will  be 
attended  with  great  trouble  &c.,  it  is  enacted,  and  the  com- 
pany are  thereby  authorized,  instead  of  such  deeds,  to 
obtain  from  the  parties,  certificates  containing  an  acknowl- 
edgment of  the  receipt  of  the  consideration  money,  (if 
any),  or  the  damages  awarded  (if  any),  and  a  description 
of  the  lands  of  the  party  within  the  boundaries  of  the 
railroad,  with  a  declaration  that  the  party  conveys  all  his 
or  her  right  and  title  to  the  lands  so  described,  unto  the 
company  their  successors  and  assigns  forever.  And  the 
said  section  further  enacts  that  the  certificate  when  so  exe- 
cuted shall  vest  in  the  Company  and  their  successors  and 
assigns  forever  "all  the  estate,  right,  title,  and  interest 
of  the  party  or  parties  making  it,  in  and  to  the  lands  there- 
in described,  as  fully  and  effectually  as  if  the  same  were 
well  and  sufficiently  granted  by  such  party  or  parties,  b)'- 
any  perfect  and  legal  mode  of  conveyance  or  assurance 
whatsoever." 

The  terms  which  the  General  Assembly  has  used  in 
regard  to  the  lands  and  the  interest  in  the  same,  which  the 
company  was  to  take,  are  as  expressive  of  their  meaning 
and  as  comprehensive  in  their  scope  as  any  that  could  well 
have  been  adopted.  Well,  then,  gentlemen,  after  the  lapse 
of  more  than  thirty  years,  during  all  which  time  the  com- 
pany has  been  in  the  undisputed  and  uninterrupted  pos- 
session and  occupancy  of  these  lands,  and  has  used  them 
for  all  the  purposes  of  their  railroad,  it  is  to  be  presvimed 
in  the  absence  of  evidence  to  the  contrary,  that  all  the 
requirements  of  the  statute,  have  been  fully  complied  with, 
and  that  the  lands  are  vested  in  the  company  in  fee  simple. 
But  even  if  they  were  not  the  owners  of  the  soil  they  had 
an   undoubted   right    of   way   over   the   lands   within   the 
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boundaries  of  their  road,  so  that,  it  is  not  very  material, 
so  far  as  concerns  this  case,  whether  they  were  the  actual 
owners  of  the  fee  or  not. 

It  has  been  stated  by  Mr.  Gray  that  the  defendants 
operate  all  these  roads.  It  has  also  been  stated  by  Mr. 
Gray  and  other  witnesses  that  the  old  track  of  the  New- 
Castle  and  Frenchtown  Railroad  ran  directly  on  to  the 
old  depot  at  the  river, — that  after  the  new  station  house 
was  built,  but  before  the  happening  of  the  injury  to  the 
plaintiff,  the  Company  laid  down  a  new  track  curving  to 
the  left  and  running  to  the  new  station, — that  the  old  track 
remained  as  it  was,  clear  across  what  is  called  Washing- 
ton Avenue,  and  that  the  curve  or  new  track  commenced 
eastward  and  beyond  the  Avenue,  and  that  prior  to  the 
making  of  the  curve  there  was  a  sideling  extending  clear 
across  the  Avenue,  vnih  a  switch  at  each  end,  to  connect 
with  the  main  track,  and  that  the  old  track  eastward  of  the 
Avenue  was  taken  up  and  a  part  of  the  sideling  removed, 
leaving,  however,  a  portion  of  the  sideling  extending  from 
the  westerly  side  some  distance  into  the  Avenue. 

It  is  also  in  evidence  before  you  that  in  consequence  of 
the  curve,  it  became  necessary  to  raise  the  grade  of  the  bed 
of  the  old  track  of  the  New  Castle  and  Frenchtown  Rail- 
road, in  order  to  accommodate  it  to  the  curve,  and  that 
the  Company  caused  a  space  of  18  or  20  feet  in  width  on 
each  side  of  the  railroad,  and  within  the  lines  of  the  Ave- 
nue, to  be  graded  up  to  the  height  of  the  track,  as  a  cross- 
ing, which  crossing  was  used  by  persons  passing  or 
traveling  along  the  Avenue,  and  has  been  so  used  since 
the  Fall  of  1863. 

I  repeat  to  you,  that  Messrs.  Tasker  &  Shaw  could  dedi- 
cate their  own  lands  to  the  use  of  the  public  as  a  common 
highway,  but  could  not  dedicate  the  lands  of  other  persons, 
nor  could  they  in  any  respect  impair  the  rights  of  the  com- 
pany, either  to  the  land,  or  their  right  of  way  over  the  land. 
And  I  now  say  to  you,  that  under  the  circvunstances  any 
use  of  the  crossing  by  persons  passing  or  traveling  along 
the  Avenue,  must  be  taken  to  be  subordinate,  or  subject 


McKINNEY   V.    MELLON.  277 


to  the  paramount  right  of  the  Company  to  hold,  occupy 
and  use  the  railroad  and  its  sideling,  and  the  lands  wathin 
the  boundaries  of  their  road. 

If,  therefore,  you  shall  be  satisfied  from  the  evidence 
that  the  cars  were  standing  on  the  sideling  mentioned,  and 
within  the  boundaries  of  the  New  Castle  and  Frenchtown 
Turnpike  and  Railroad,  although  they  may  have  been 
within  the  lines  of  what  is  called  Washington  Avenue, 
your  verdict  should  be  for  the  defendants,  for  the  reason 
that  the  company  had  a  right  to  place  and  leave  them 
standing  there,  whether  they  were  to  be  considered  the 
owners  of  the  soil  or  the  owners  of  the  road,  and  the  right 
of  way,  as  the  case  may  be. 

But  if,  on  the  other  hand,  you  shall  be  satisfied  from  the 
evidence,  that  the  cars  were  standing  on  lands  belonging 
to  Messrs.  Tasker  &  Shaw,  which  they  had  a  right  to  ded- 
icate, and  which  they  did,  in  fact,  dedicate  to  the  use  of  the 
public  as  a  common  highway,  and  which  had  been  accept- 
ed and  used  by  the  public  as  a  common  highway,  then 
}-our  verdict  should  be  for  the  plaintiff,  and  his  damages 
should  be  commensurate  with  the  injury  sutained  by  him 
in  his  person,  and  to  his  carriage,  his  horse  and  his  harness. 


Thomas  McKinney,  Guardian  of  Ellen  McKinney,  and 
Daniel  McKinney  v.  Henry  Mellon. 

Children  of  deceased  sisters  of  the  whole  and  half  blood  of  the  father  of 
an  intestate,  are  entitled  to  share  as  next  of  kin,  in  equal  degree  in  the 
distribution  of  the  residue  of  his  personal  estate. 

Case  stated.  John  Meenon  died  intestate  leaving  to 
survive  him  as  his  nearest  relatives,  the  childem  of  a 
deceased  sister  of  his  father  of  the  whole  blood,  two  of 
whom  are  Ellen  McKinney  and  Daniel  McKinney,  the 
plaintiffs  above  named,  the  children  of  another  deceased 
sister  of  his  father  of  the  whole  blood,   and   the  children 
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of  four  deceased  sisters  of  his  father  of  the  half  blood. 
Letters  of  administration  had  been  granted  on  his  estate 
to  Henry  Mellon,  the  defendant,  who  now  had  the  s\im 
of  $2050.98  in  his  hands  for  distribution  among  his  next 
of  kin  and  heirs  at  law,  and  the  question  was  whether 
the  kindred  of  the  whole  blood  were  entitled  to  the  whole 
amount  of  it,  or  the  kindred  of  the  half  blood  were  en- 
titled to  share  equally  with  the  kindred  of  the  whole 
blood  in  the  distribution  of  it  under  the  statute  in  such 
case  made  and  provided.  If  the  court  should  be  of  the 
former  opinion,  judgment  to  be  entered  for  the  plaintiff, 
the  guardian,  for  the  sum  of  $256.36  with  interest  from 
March  30th,  1866,  and  costs,  but  if  of  the  latter  opinion, 
for  the  s\im  of  $85.45  with  interest  and  costs  as  afore- 
said. 

By  the  Court.  The  Statute  22d  and  23d  Charles  2d. 
called  the  statute  of  distribution,  together  with  the 
civil  Law,  constitutes  the  source  from  which  our  law  was 
derived,  and  in  common  with  our  own  statute,  consti- 
tutes all  the  law  in  this  State  on  the  subject.  The  English 
statute  naming  the  persons  to  take  as  distributees  in 
cases  where  there  is  no  wife  and  no  children,  describes 
them  as  "the  next  of  kin"  to  the  deceased  in  equal 
degrees;  and  after  the  passage  of  that  statute,  the  ques- 
tion very  naturally  arose  as  to  the  meaning  of  those 
terms.  Consanguinity  or  kindred  being  the  connection 
or  relationship  of  persons  descended  from  the  same  com- 
mon ancestor,  the  courts  when  called  upon  to  interpret 
them  as  employed  in  the  statute,  and  to  determine  the 
admission  or  exclusion  of  the  half  blood,  admitted  them 
with  the  whole  blood  as  distributees  under  it.  They 
were  kindred,  or  in  the  words  of  the  statute,  they  were 
next  of  kin  to  the  decedent,  and  were,  therefore,  within 
the  provisions  of  the  statute,  and  such  has  ever  been  the 
uniform  ruling  of  the  English  courts  upon  the  subject. 
Our  statute  in  reference  to  the  distribution  of  the  residue 
of   the   personal   estates   of   intestates,    after   naming   and 
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specially  designating  certain  classes  of  kindred  from 
children  to  parents  of  the  intestate,  adopts  the  language 
of  the  English  statute,  and  provides  that  if  there  be  none 
such  as  are  thus  specially  designated,  then  distribution 
shall  be  made  to  and  among  the  next  of  kin  to  the  intes- 
tate in  equal  degree,  and  the  lawful  issue  of  such  kin  as 
shall  have  died  before  the  intestate.  Rev.  Code,  chap.  89. 
sec.  32,  p.  304.  Assuming  this  to  be  correct,  it  follows 
that  the  half  blood  are  entitled  to,  and  must  be  admitted 
to  share  in  the  distribution  in  equal  degree  with  the 
whole  blood  in  all  cases  where  they  are  not  by  express 
statutory  provision  excluded  by  preference  conferred 
by  it  upon  others.  This  our  statute  has  done  only  in 
preferring  brothers  and  sisters  of  the  whole  blood  to 
brothers  and  sisters  of  the  half  blood.  It  is  therefore 
the  opinion  of  the  court  in  this  case,  that  the  kindred  of 
the  half  blood  of  the  decedent,  are  entitled  to  share 
equally  in  the  distribution  of  the  residue  and  fund  in 
question  in  the  hands  of  the  defendant  as  his  adminis- 
trator, with  the  kindred  of  the  whole  blood,  and  judg- 
ment will  accordingly  be  entered  for  the  plaintiff  for 
eighty  five  dollars  and  forty  five  cents  with  interest  and 
costs  as  aforesaid. 


Anthony  Reybold  v.  John  J.  Henry. 

If  in  a  contract  of  sale  of  a  livery  stable  with  the  right  and  privilege  of 
furnishing  a  large  hotel  in  the  city  of  Washington  with  all  the  horses  and 
carriages  required  for  its  guests,  for  twenty-four  thousand  dollars,  the 
seller  falsely  and  fraudulently  represents  to  the  purchaser  that  he  has 
such  a  right  and  privilege  by  contract  with  the  proprietors  of  such  hotel, 
and  that  he  has  the  right  to  sell  and  transfer  it  with  the  livery  stable,, 
and  that  such  right  and  privilege  alone  is  worth  five  thousand  dollars,  it 
will  be  a  severable  contract,  and  five  thousand  dollars,  the  amount  sep- 
arately and  distinctly  apportioned  at  the  time  by  the  seller,  as  the  price 
and  value  of  such  right  and  privilege,  may  be  recovered  back  by  the 
purchaser  in  an  action  of  indebitatus  assumpsit  for  money  had  and  re- 
ceived to  his  use  by  the  seller. 
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Assumpsit  on  a  contract  between  Anthony  Reybold  and 
John  J.  Henry,  in  which  the  latter  sold  to  the  former  a 
livery  stable  in  the  city  of  Washington,  with  the  horses, 
carriages  and  harness  appertaining  to  it.  together  with  the 
right  to  supply  Willard's  Hotel  in  that  city  with  all  the 
horses  and  carriages  required  by  the  guests  of  it,  for  the  sum 
of  twenty-four  thousand  dollars.  The  defendant  valued  the 
stable,  horses,  and  carriages  at  twenty  thousand,  and  the 
right  to  supply  the  hotel,  as  just  stated,  at  five  thousand 
dollars.  At  the  time  of  making  the  contract,  the  defend- 
ant represented  to  the  plaintiff  that  he  had  acquired  that 
right  and  privilege  from  the  person  from  whom  he  had 
purchased  the  stable,  and  was  then  doing  it  under  a  con- 
tract with  the  proprietors  of  the  hotel  made  for  the  ]jur- 
pose  by  the  person  from  whom  he  had  purchased  the 
stable,  and  that  he  had  the  right  to  sell  and  transfer  that 
right  with  the  stable.  The  contract  was  made  at  the  hotel, 
and  during  their  conversation  on  the  subject,  one  of  the 
proprietors  of  it  passed  through  the  hall,  when  the  plain- 
tiff proposed  to  the  defendant  that  they  should  speak  to 
him  about  it  and  see  that  the  matter  was  all  right,  but  the 
defendant  replied  that  there  was  no  use  in  saying  anything 
to  him  about  it,  for  he  was  a  gruff  man  and  would  give 
them  no  satisfaction  about  it,  but  it  was  all  right.  The 
plaintiff  then  offered  the  defendant  twenty-four  thousand 
dollars  for  it,  which  was  accepted,  and  the  contract  was 
concluded  between  them.  In  a  short  time  afterward  the 
plaintiff  learnt  from  the  proprietors  of  the  hotel  that  they 
had  no  agreement  with  the  defendant  to  furnish  their 
house  with  horses  and  carriages,  but  they  had  the  right, 
and  were  in  the  practice  of  getting  them  wherever  they 
chose,  and  that  up  to  the  month  of  March  preceding  the 
making  of  the  contract  between  the  plaintiff  and  the  defend- 
ant, they  were  in  the  habit  of  sending  to  the  defendant's 
livery  stable  for  horses  and  carriages  for  their  guests, 
but  they  had  had  so  much  trouble  in  getting  them  when 
wanted,  and  they  were  so  inferior  and  in  such  bad  order 
that  they  were  compelled  to  send  to  other  stables.     The 
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plaintiff  had  paid  the  price  agreed  upon  to  the  defendant, 
and  the  action  was  now  brought  to  recover  damages  for  the 
alleged  fraud  and  deception  practiced  upon  him  in  the 
contract  of  sale.  The  declaration  contained  several  special, 
as  well  as  the  common  counts  in  an  action  of  assumpsit. 

Gordon,  for  the  plaintiff.  In  every  sale  there  was  an 
implied  warranty  that  the  vendor  has  a  title  to,  and  a  right 
to  sell,  the  goods.  1  Pars,  on  Contr.  457,  462,  463  in  notes. 
But  in  this  case  the  defendant  expressly  assured  the  plain- 
tiff that  he  had  the  right  to  furnish  all  the  horses  and  car- 
riages required  for  the  accommodation  of  the  guests  at  the 
first  hotel  in  Washington,  and  the  right  to  sell  and  trans- 
fer it  with  his  livery  stable  to  the  plaintiff,  and  that  it  was 
worth  five  thousand  dollars,  and  doubtless  it  was,  if  he 
had  possessed  such  a  right,  and  could  have  transferred  it  to 
him.  But  it  had  been  proved  to  be  a  deliberate  and  fraud- 
ulent misrepresentation,  and  knowing  it  to  be  so  at  the 
time  when  he  made  it,  it  clearly  showed  according  to  his 
own  estimate  of  the  value  of  the  property  without  such  a 
right  and  privilege,  that  he  deliberately  defrauded  him  out 
of  five  thousand  dollars  by  that  misrepresentation  alone, 
to  say  nothing  of  his  gross  misrepresentation  of  the  value 
of  the  livery  stable  without  it. 

Higgins,  for  the  defendant.  Although  it  had  been  alleged 
on  behalf  of  the  plaintiff,  that  the  defendant  had  repre- 
sented to  him  at  the  time  of  entering  into  the  contract, 
that  he  was  possessed  of  the  right  by  virtue  of  an  agree- 
ment with  the  proprietors  of  Willard's  Hotel,  of  furnish- 
ing all  the  horses  and  carriages  required  by  their  guests  at 
that  house,  not  a  particle  of  evidence  had  been  produced 
to  prove  that  he  had  ever  said  to  the  plaintiff  that  he  had 
any  such  right  or  privilege  by  virtue  of  any  contract  with 
them  for  such  a  purpose,  and  that  it  was  upon  that  allega- 
tion thus  laid  in  the  declaration,  the  whole  claim  of  the 
plaintiff  to  recover  in  the  action  rested.  So  far  from  there 
being   any   proof   of   such   a  representation,    the   evidence 
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simply  was  that  he  stated  to  the  plaintiff  that  he  had  the 
right  and  privilege  of  furnishing  that  house  with  such 
horses  and  carriages,  and  that  he  had  acquired  it  from  Mr. 
Conklin,  from  whom  he  had  purchased  the  livery  stable, 
and  that  he  had  the  right  to  sell  and  transfer  it  with  the 
stable.  And  had  any  evidence  been  adduced  to  invalidate 
that  statement?  Not  a  particle;  and  none  could  be,  for  it 
was  strictly  true  as  he  represented  it,  for  he  had  acquired 
such  a  right  and  privilege  in  the  mode  stated  by  him,  and 
the  right  to  sell  and  transfer  it  with  the  stable  as  he  had 
acquired  it.  But  if  it  was  a  mere  right  and  privilege  which 
he,  and  Mr.  Conkling  before  him,  was  permitted  to  enjoy 
by  the  special  favor  and  kindness  of  the  proprietors  of  that 
house  at  their  will  and  pleasure,  it  involved  no  legal  right 
whatever,  and  furnished  no  legal  remedy  or  redress  for  the 
suspension  or  revocation  of  it  either  in  their  hands,  or  in  the 
hands  of  any  other  person  to  whom  either  of  them  might 
assign  or  delegate  it.  But  whatever  the  right  or  privilege 
may  have  been,  there  was  no  proof  before  the  jury  as 
to  what  it  really  was  worth,  had  it  been  transferred  to 
the  plaintiff,  or  what  he  had  actually  lost  by  not  obtaining 
it  with  the  stable,  and  by  what  rule  were  the  jury  to  esti- 
mate the  damages  which  the  plaintiff  had  sustained  in  con- 
sequence of  such  a  disappointment?  Where  the  contract 
was  one  by  which  a  plaintiff  was  to  receive,  not  money,  but 
the  transfer  of  certain  property,  or  compensation  in  cer- 
tain services,  the  value  of  the  original  consideration  was 
not  to  be  inquired  into,  but  the  value  of  the  property  or 
services  was  the  measure  of  the  damages,  because  that  was 
the  remuneration  fixed  by  the  agreement.  Sedw.  on  Dam- 
ages 203.  But  as  he  had  before  said,  there  was  no  proof 
whatever  before  the  jury  as  to  the  actual  value  of  such 
a  right  or  privilege. 

Bradford,  for  the  same.  Notwithstanding  there  were  a 
multitude  of  special  counts  in  the  narr  drawn  with  great 
subtility  and  ingenuity,  they  were,  nevertheless,  all  based 
on  one  and  the  same  entire  contract,  for  in  each  and  all,  it 
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was  alleged  as  one  entire  contract  in  which  the  defendant 
falsely  represented  to  the  plaintiff  at  the  time  of  entering 
into  it,  that  he  had  the  right  under  agreement  with  the  pro- 
prietors of  the  hotel  named,  to  furnish  all  the  carriages 
and  horses  which  shovild  be  required  for  the  guests  of  their 
house,  and  that  he  had  the  right  to  sell  and  transfer  it  to 
him  with  the  stables,  and  such  right  was  worth  five  thou- 
sand dollars.  The  plaintiff,  however,  had  utterly  failed  to 
prove  that  allegation  in  all  his  special  counts,  for  the  mere 
right  or  privilege  to  do  so  by  the  simple  favor  and  indul- 
gence of  those  proprietors,  so  long  as  they  saw  proper  to 
patronize  the  plaintiff  in  his  particular  line  of  business, 
without  any  contract  or  agreement  in  regard  to  the  mat- 
ter between  them  was  a  very  different  thing  from  an 
actual  contract  between  them  for  that  purpose.  The  plain- 
tiff, therefore,  could  not  recover  on  the  special  counts,  be- 
cause he  had  failed  to  prove  the  entire  contract  as  laid  in 
them  in  a  most  material  and  essential  particular,  but  had 
proved  a  special  contract  of  a  very  different  nature,  and  the 
variance  in  that  respect  was  consequently  fatal  to  his  right 
to  recover  on  any  one  of  those  counts.  And  as  to  the  common 
counts  or  money  had  and  received,  he  could  not  recover 
upon  them  without  proving  a  total  failure  of  the  considera- 
tion of  the  contract,  or  that  the  property  which  he  obtained 
in  exchange  for  his  money  under  the  contract,  was  without 
any  value  whatever,  which  was  not  pretended.  And  in  the 
action  for  money  had  and  received  and  paid  by  the  plaintiff, 
on  one  entire  contract,  to  the  defendant,  he  must  recover 
the  whole,  or  none  at  all;  for  he  cannot  sever  his  demand 
and  recover  for  the  failure  of  a  part  of  the  contract,  or  of 
a  part  of  the  consideration  for  which  he  paid  the  money  to 
the  defendant.  Indebitatus  assumpsit  for  money  had  and  re- 
ceived could  not  be  maintained  to  recover  money  paid  on  a 
contract  which  had  been  in  the  main,  or  partially  performed 
or  for  goods  bought  and  paid  for,  a  portion,  or  even  the 
whole  of  which,  turns  out  to  be  of  less  value  than  they 
were  represented  to  be  by  the  seller,  nor  if  the  purchaser 
has  received  any  benefit  from  the  contract  under  which  it 
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was  paid,  2  Archb.  N.  P.  186.  Nor  could  the  plaintiff  recover 
for  any  loss  which  he  had  sustained  in  the  sale  afterward 
of  the  horses  which  he  bought  of  the  defendant,  without 
proof  of  an  express  warranty  of  them  by  the  defendant. 

Gordon,  in  reply.  The  question  whether  a  contract  is 
entire,  or  is  separable,  is  often  important,  for  a  contract 
may  consist  of  many  parts,  and  these  may  be  considered 
as  parts  of  one  whole  contract,  or  as  so  many  distinct  con- 
tracts entered  into  at  one  time  and  contained  in  the  same 
instrument  or  agreement,  but  not  thereby  made  one  con- 
tract. No  precise  rule  can  be  stated  by  which  this  ques- 
tion in  a  given  case  may  be  settled.  Like  most  other 
questions  of  construction,  it  depends  on  the  intention 
of  the  parties,  and  this  must  be  discovered  in  each  case 
by  considering  the  language  employed  and  the  subject 
matter  of  the  contract.  If  the  part  to  be  performed  by 
one  party,  consists  of  several  distinct  and  separate  items, 
and  the  price  to  be  paid  by  the  other  is  apportioned  to 
each  item  to  be  performed,  or  is  left  to  be  implied  by  law, 
such  contract  will,  in  general,  be  held  to  be  severable. 
And  the  same  rule  holds  where  the  price  to  be  paid 
is  clearly  and  distinctly  apportioned  to  different  parts  of 
what  is  to  be  performed,  although  the  latter  is  in  its  nature 
simple  and  entire.  But  the  mere  fact  that  the  subject  of 
the  contract  is  sold  by  weight  or  measure,  and  the  value  is 
ascertained  by  the  price  affixed  to  each  pound,  or  yard,  or 
bushel,  of  the  quantity  contracted  for,  will  not  be  sufficient 
to  render  the  contract  severable.  And  if  the  considera- 
tion to  be  paid  is  single  and  entire,  although  the  subject 
of  the  contract  may  consist  of  several  distinct  and  wholly 
independent  items,  the  contract  will  not  be  severable.  2 
Pars,  on  Contr.  Sees.  29,  30,  31,  32.  33. 

The  Court,  Gilpin  C.  J .,  charged  the  Jury.  According  to 
the  evidence  the  contract  between  the  parties  was  entirely 
verbal,  and  it  would  be  for  the  jury  to  decide  upon  the 
proof  before  them,  what  the  defendant  meant  and  what  the 
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plaintiff  understood  by  the  statement  made  by  the  former 
to  the  latter,  that  he  had  the  right  and  privilege  of  fur- 
nishing the  hotel  mentioned  with  horses  and  carriages, 
and  that  he  had  the  right  of  selling  and  transferring  it  with 
the  livery  stable,  and  that  such  right  and  privilege  was 
itself  worth  five  thousand  dollars.  It  would  also  be  for 
the  jury  to  consider  what  the  defendant  intended  the  plain- 
tiff should  understand  and  infer  from  such  a  statement  at 
the  time  when  he  made  it  to  him,  for  the  testimony  in 
regard  to  it  was  uncontradicted,  and  was  uncontro verted 
by  the  counsel  for  the  defendant,  and  the  only  question 
was  as  to  the  meaning  and  effect  of  it.  It  would  seem 
that  the  plaintiff'  understood  the  representation  to  import 
that  the  defendant  had  some  positive  agreement,  under- 
standing, or  arrangement  with  the  proprietors  of  the  hotel 
to  ihat  effect,  when  he  suggested  to  him  on  the  appearance 
of  one  of  them  in  the  hall  at  the  time  it  was  made,  that 
they  should  step  up  and*  speak  to  him  about  it ,  and  ascer- 
tain if  he  would  confirm  the  representation,  and  it  would 
also  seem  from  the  defendant's  reply  to  his  proposition, 
that  it  was  not  worth  while  to  do  so,  but  that  it  was  all 
right,  that  his  wish  and  intention  was  that  the  plaintiff" 
should  so  understand  it;  and  if  such  was  the  view  which 
the  jury  should  take  of  that  matter,  it  would  be  sufficient 
to  sustain  the  allegation  of  the  plaintiff  in  his  declaration, 
that  the  defendant  represented  to  him  that  he  had  a  con- 
tract or  agreement  to  that  effect  with  the  proprietors  of 
that  hotel.  If,  however,  the  jury  should  be  of  the  contrary 
opinion,  and  that  the  defendant  did  not  mean  to  be  so 
understood  by  the  plaintiff,  and  that  all  he  meant  to  say 
in  regard  to  the  matter  merely  was,  that  he  had  a  right  in 
common  with  all  other  livery  stable  owners  in  the  city  of 
Washington,  of  furnishing  horses  and  carriages  to  that 
hotel,  without  having,  however,  any  understanding,  or 
arrangement,  whatever  with  the  proprietors  of  it  on  the 
subject,  it  would  not  sustain  such  an  allegation,  and  the 
plaintiff  had  failed  in  his  proof  on  all  the  special  counts 
contained   in    his    declaration,    and    also    on    the    common 
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counts,  and  could  not  recover  from  the  defendant  in  the 
action  any  portion  of  the  money  paid  for  either  the  stable, 
or  that  right  and  privilege;  because  in  that  view  and 
aspect  of  the  matter,  he  had  failed  to  prove  any  such  false 
or  fraudulent  misrepresentation  in  regard  to  it,  as  would 
entitle  him  to  recover.  But  supposing  the  other  to  be  the 
view  which  the  jury  should  take  of  the  matter,  and  that 
the  defendant  did  intend  to  represent  to  the  plaintiff  that  he 
had  some  such  peculiar  or  exclusive  right  and  privilege  by 
agreement  with  the  proprietors  of  the  public  house  referred 
to,  which  was  alone  worth  five  thousand  dollars,  then  he 
was  bound  in  law  to  make  that  representation  good,  and 
that  he  had  such  a  right  and  privilege  to  sell  and  transfer 
with  the  livery  stable  to  the  plaintiff  worth  that  amount, 
at  least;  for  there  was  a  warranty  implied  in  every  sale 
that  the  seller  has  title  to  and  in  the  thing  sold,  and  he 
was  bound  to  show  it,  and  that  too,  even  though  there 
may  be  no  fraudulent  nor  intentional  misrepresentation 
on  his  part  concerning  his  ownership,  or  title  to  it.  If  the 
subject  matter  of  the  sale  had  ceased  to  exist  when  the 
sale  was  made  or  agreed  upon,  the  contract  of  sale  would  be 
void,  and  the  purchaser  would  have  a  right  to  recover  back 
his  purchase  money,  although  both  parties  were  ignorant  at 
the  time  of  the  contract  that  the  thing  had  ceased  to  exist, 
and  there  was  a  total  absence  of  any  intentional  fraud  on  the 
part  of  the  vendor  in  the  transaction ;  yet  if  the  party  having 
nothing  of  the  kind  to  sell,  bargains  as  if  he  had,  and  so 
induces  the  buyer  to  become  the  purchaser  of  it,  and  to 
pay  him  for  it,  that  will  amount  to  what  is  called  a  fraud 
in  equity,  and  the  purchaser  will  be  entitled  at  law  to 
recover  back  what  he  paid  for  it;  for  the  common  law  in 
that  respect  followed  the  doctrine  of  the  civil  law,  which 
wo\ild  hold  such  a  bargain  and  sale  to  be  no  contract.  It 
was  true,  as  a  general  proposition,  that  if  the  seller  affirms 
that  he  is  the  owner  of  the  thing  sold,  honestly  believing 
himself  at  the  time  to  be  the  owner  of  it,  and  so  prevails 
upon  or  induces  another  person  to  buy  it  from  him,  an 
action  could  not  be  maintained  against  him  on  the  ground 
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of  false  and  deceitful  misrepresentations,  if  the  purchaser 
had  been  furnished  by  the  seller  with  the  information,  or 
the  means  of  ascertaining  for  himself  the  truth  or  falsity 
of  the  matter  represented.  But  if  the  representations 
were  manifestly  fraudulent,  or  if,  in  other  words,  the  seller 
was  aware  that  his  ownership  or  title  to  the  thiiig  to  be 
sold  and  proposed  to  be  transferred  to  the  purchaser,  does 
not  exist,  or  is  defective  and  worthless,  and  withholds  the 
knowledge  of  that  fact  from  the  purchaser,  that  will  be 
such  a  fraudtilent  concealment  of  the  fact  and  of  the  truth 
as  will  vitiate  and  avoid  the  contract  ab  initio,  that  is  to  say, 
from  the  very  inception  of  it,  and  entitle  the  purchaser  to 
recover  back  the  amount  paid  as  the  price  for  it.  And  in 
that  view  of  the  present  case,  the  sum  of  five  thousand 
dollars  may  be  recovered  by  the  plaintiff  on  the  common 
counts  filed  in  the  action  for  money  had  and  received,  as 
the  only  misrepresentations  alleged  and  relied  on  by  the 
plaintiff,  seemed  to  relate  to  the  matter  of  the  right  and 
privilege  of  supplying  the  hotel  referred  to,  with  horses  and 
carriages,  it  was,  we  consider,  in  that  respect,  severable  in 
its  character,  so  far  as  the  consideration  to  be  paid  for  the 
several  and  distinct  matters  included  in  the  sale  was  con- 
cerned, the  sum  of  five  thousand  dollars  out  of  twenty-four 
thousand  dollars,  the  aggregate  sum  paid  for  the  whole 
that  was  contracted  for  by  him,  being  the  price  and  the 
amount  separately  and  distinctly  apportioned  by  the  de- 
fendant to  be  paid  to  him  for  that  alleged  right  and 
privilege. 
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JUNE  TERM. 
1 8«6. 


William  C.  Conine  v.  The  Junction  and  Breakwater 
Railroad  Company. 

If  upon  the  examination  of  a  draft  drawn  by  the  treasurer  of  an  incorpo- 
rated company  to  his  own  order  and  by  him  endorsed  and  accepted  by 
the  drawees,  the  court  finds  that  the  corporate  seal  of  the  company  is 
affixed  to  it  on  the  left  of  his  signature,  although  the  usual  terms  indi- 
cating the  affixing  of  the  seal  are  not  added  at  the  close  of  it,  but  are  en- 
tirely omitted,  it  is  bound  to  presume  that  he  did  not  exceed  his  author- 
ity in  affixing  such  seal  to  it,  and  the  seal  itself  is  prima  facie  evidence 
that  it  was  affixed  by  proper  authority,  and  the  burden  of  showing  that 
it  was  wrongfull}^  done,  rests  upon  the  party  objecting  to  it. 

Deeds  or  sealed  instruments  are  not  only  of  much  higher  antiquity  than 
bills  of  exchange,  but  they  are  of  a  totally  different  origin,  since  they  find 
their  recognition  and  validit}'^  in  the  more  ancient  rules  of  the  common 
law,  while  bills  of  exchange  find  their  origin  and  sanction  in  the  usage 
and  custom  of  merchants,  the  lex  mercatoria,  a  particular  or  peculiar  sys- 
tem, which  being  in  the  interests  of  commerce,  became  at  length  gradu- 
ally engrafted  into  and  established  as  a  part  of  the  common  law  itself. 

By  the  common  law,  contracts  are  distinguished  and  divided  into  two 
kinds;  contracts  under  seal,  which  are  specialties,  and  contracts  not 
under  seal,  which  are  simple  contracts.  A  bill  of  exchange  is  not  a  spe- 
ciality, for  no  contract  by  that  law  is  held  to  be  a  specialty,  unless  it  be 
under  seal,  or  a  matter  of  record.  But  notwithstanding  a  bill  of  ex- 
change is  only  a  simple  contract,  it  nevertheless  differs  from  other  sim- 
ple contracts  in  two  very  important  particulars,  namely,  in  its  negotia- 
bility and  presumed  valuable  consideration. 

At  common  law  no  chose  in  action  was  assignable  until  bills  of  exchange 
became  by  force  of  the  custom  of  merchants,  the  exception  to  the  general 
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rule.  Bonds  and  specialties,  as  well  as  notes,  are  made  assignable  by 
our  statute,  the  last  by  simple  endorsement,  the  two  former  under  hand 
and  seal  and  before  two  credible  witnesses;  and  the  distinction  between 
a  bill  of  exchange  and  a  specialty  is  recognized  in  all  elementary  works 
on  contracts,  and  all  contracts  under  seal  are  specialties,  sealing  and  de- 
livery being  the  particular  form  and  ceremony  which  alters  the  nature 
and  operation  of  the  agreement.  Forms  consecrated  by  time  and  usage 
become  substance,  and  the  seal  is  substance  and  changes  the  nature  and 
operation  of  the  contract.  A  sealed  note  is  not  negotiable,  and  no  action 
will  lie  upon  it  in  the  name  of  the  person  to  whom  it  is  transferred.  The 
affixing  of  the  seal  of  a  corporation  to  a  contract,  's  the  same  as  where  a 
seal  is  afifixed  to  the  contract  of  an  individual,  and  renders  the  instm- 
ment  a  specialty. 

This  was  an  action  of  assumpsit  by  William  C.  Conine 
against  The  Junction  and  Breakwater  Railroad  Company 
in  the  Superior  Court  in  and  for  New  Castle  County,  and 
came  up  on  a  case  stated  and  the  following  facts  and  the 
question  of  law  thereupon  reserv^ed  by  consent  of  counsel, 
for  a  hearing  before  all  the  Judges  in  this  Court,  and  was 
heard  before  Bates,  Chancellor,  Gilpin,  Chief  Justice,  and 
Wootten  and  Wales,  Justices,  Houston,  Justice,  not  sitting, 
being  a  stockholder,  director  and  the  President  of  the 
company. 

On  the  second  day  of  July,  1860,  the  defendant,  a  cor- 
poration of  the  State,  through  its  Treasurer,  Hiram  W. 
McColley,  drew  a  bill  of  exchange  or  draft  of  that  date,  on 
Messrs.  France,  Broadbent  &  Co.,  of  the  City  of  Baltimore, 
for  the  stun  of  $6,900.00  payable  eighteen  months  after 
date,  which  is  in  the  following  words  and  figures,  that  is 
to  say, 

"Office  of  the  Junction  and  Breakwater  R.  R.  Company, 

Milford,  Del.,  July  2nd,  1860  " 
DoUs.  6,900.00. 

Gentlemen, — Eighteen  months  after  date  please  pay  to 
my  own  order,  six  thousand  nine  hundred  dollars,  for 
value  received,  that  being  the  amount  which  will  be  due 
from  said  State  of  Delaware  to  the  Junction  and  Break- 
water Railroad  Company,  January  1st,  1862,  out  of  the 
semi-annual  instalments,  which  will  on  that  day,   be  due 

19 
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to  said  State  from  Richard  France  under  the  provisions  of 
the  act  of  the  General  Assembly  of  said  State,  entitled 
"An  Act  for  the  encouragement  of  Internal  Improve- 
ments in  the  State  of  Delaware,"  passed  at  Dover,  Janu-- 
ary  26th,  1859,  and  your  receipt  endorsed  hereon  for  the 
share  of  said  corporation  of  said  instalment,  shall  be  good 
against  said  Corporation. 

H.  W.  McCollev. 


To  Messrs.  France,  )  _,  ,-     ,       t         •        o    t^      i 

T^       ji      ^    o    ^       [  Treasurer   ot    the   Junction   &  brcak- 
Broadbent   &   Co.,  ^ 


Baltimore,  Md. 


r      water  R.  R.  Co." 


That  said  bill  or  draft  was  afterward  endorsed  by  said 
Company  by  the  name  of  H.  W.  McColley,  Treasurer  of 
the  Junction  &  Breakwater  R.  R.  Co.  and  sent  to  Balti- 
more by  a  committee  of  the  Directors  of  said  Company 
duly  appointed,  and  was  there  presented  for  acceptance 
and  accepted  by  Stephen  Broadbent  Senior,  one  of  the 
members  of  the  aforesaid  firm  of  France,  Broadbent  &  Co. 
endorsing  the  acceptance  of  the  firm  upon  the  face  thereof 
thus:  "Accepted,  France,  Broadbent,  &  Co."  That  the 
said  firm  of  France,  Broadbent  &  Co.  was  composed  of  the 
above  named  Richard  France  and  Stephen  Broadbent  Se- 
nior, Stephen  Broadbent  Junior,  son  of  said  Stephen,  and 
William  C.  France,  son  of  said  Richard.  That  the  said  bill 
or  draft  was  after  said  acceptance  negotiated  by  the  said 
defendant  with  the  said  Stephen  Broadbent  Senior,  who 
afterward  endorsed  and  negotiated  the  same  with  the  said 
plaintiff.  That  afterward  the  said  draft  or  bill  was  duly 
presented  for  payment  in  Baltimore  aforesaid  and  payment 
demanded  and  refused,  of  which  presentment,  demand  and 
refusal  the  defendants  had  due  notice. 

If  upon  the  foregoing  statement  of  facts  and  the  record 
in  this  case,  the  court  shall  be  of  opinion  that  the  plaintiff 
is  entitled  to  recover,  then  judgment  to  be  rendered  for 
said  plaintiff  for  the  amount  of  said  bill  or  draft,  with 
interest  thereon  from  the  time  of  its  maturitv,  besides  the 


CONINE   V.   J.  &  B.  R.  R.  CO.  291 

costs  of  protest,  but  if  they  should  be  of  a  contrary  opinion, 
then  judgment  to  be  rendered  for  the  defendant. 

The  original  draft  upon  which  this  suit  is  founded, 
together  with  the  notarial  certificate  of  protest,  as  also  the 
pleadings  filed  in  the  cause,  are  to  be  produced  and  con- 
sidered as  part  of  this  case  stated.  The  foregoing  de- 
scription of  the  instrument  of  writing  called  a  draft  or  bill 
of  exchange,  is  not  to  conclude  the  defendant,  or  affect  any 
grounds  of  objection  they  may  take  to  its  legal  form  or 
effect.  That  the  said  firm  of  France,  Broadbent  &  Co.  had 
dissolved  partnership  and  had  no  place  of  business  in  Bal- 
timore aforesaid,  at  the  time  when  the  said  draft  or  bill  of 
exchange  became  due  and  payable,  and  that  presentment 
for  payment  thereof  by  the  said  notary,  was  made  at  the 
respective  places  of  residence  of  the  members  of  the  said 
firm.  And  that  the  said  Richard  France  in  the  said  act 
of  Assembly  mentioned,  is  the  same  person  of  that  name 
described  as  one  of  the  co-partners  in  the  said  firm  of 
France,  Broadbent  &  Co.  and  that  the  lottery  business 
under  the  grant  in  the  said  act  mentioned,  was  held  and 
conducted  by  the.  said  France  and  his  said  co-partners 
under  the  name  and  firm  aforesaid. 

Booth,  for  the  plaintiff.  The  legal  question  presented  in 
the  case  is  whether  the  instrument  on  which  the  action  was 
founded,  is  a  bill  of  exchange  in  its  true  and  technical 
sense,  and  was  negotiable  as  such.  We  shall  contend  that 
it  was,  for  although  payable  by  the  terms  of  it  out  of  a 
particular  fund  designated  in  it,  nevertheless  it  was  payable 
at  all  events  after  the  eighteen  months  had  elapsed  from 
the  date  of  it,  and  that  constituted  it  a  negotiable  bill  of 
exchange  in  the  true  and  proper  meaning  of  that  term,  and 
therefore  an  action  of  assumpsit  would  lie  upon  it  as  such, 
at  the  suit  of  the  endorsee,  the  plaintiff,  against  the  com- 
pany as  the  drawer  of  it.  Pars,  on  Notes  and  Bills,  42,  44. 
Macleed  v.  Snee,  2  Strange  762.  Kelly  v.  City  of  Brooklyn,  4 
Hill  263.  Knox  v.  Reiside,  1  Miles  294.  Haussoullier  v. 
Hartsinck,   7    T.   R.   733.     Knox  v.   Reiside,   2   Whart.   233. 
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Wells  V.  Brigham,  6  Cush.  6.  Fancourt  v.  Thorn,  58  E.  C. 
L.  R.  310.  The  qualification  added  to  it  was  merely  a 
direction  as  to  the  particular  or  designated  fund  out  of 
which  the  drawers  and  acceptors  were  to  be  reimbursed  for 
the  acceptance  and  payment  of  it,  but  by  their  acceptance 
of  it,  they  became  absolutely  bound  to  pay  it  at  all  events, 
even  although  the  fund  failed,  and  they  should  not  be  able 
to  obtain  reimbursement  from  it. 

T.  F.  Bayard  for  the  defendants.  To  constitute  in  law  a 
valid  bill  of  exchange  and  make  it  negotiable,  the  mone}' 
ordered  to  be  paid,  must  be  payable  at  all  events,  and  not 
be  dependent  upon  any  contingency,  either  with  regard  to 
the  event,  or  with  regard  to  the  fund  out  of  which  the  pay- 
ment is  to  be  made,  or  the  parties  by  or  to  whom  the  pay- 
ment is  to  be  made.  Ch.  on  Bills  134.  Byles  on  Bills  ivith 
Notes  by  Sharswood  m.  p.  69.  Add.  on  Contr.  435.  But  in  this 
case  the  fund  against  which  the  bill  was  drawn,  and  out  of 
which  it  was  expressly  made  payable  by  the  firm  of  France, 
Broadbent  &  Co.  the  drawees  and  acceptors,  was  not  only  a 
particular  fund,  but  it  was  an  uncertain  fund,  part  and  par- 
cel of  a  much  larger  sum  semi-annually  accruing  and  pay- 
able by  France,  the  principal  member  of  the  firm,  out  of 
the  business  and  profits  of  the  firm,  under  a  public  statute 
of  the  State,  into  the  treasury  of  the  State;  and  for  which 
payments,  he  had,  pursuant  to  the  requirements  of  the  act, 
entered  into  a  public  bond  with  approved  security  to  the 
State,  and  which  could  only  be  put  in  suit  for  the  recovery 
of  the  money  upon  it  against  him  and  his  sureties  in  the 
special  mode  provided  for  in  another  public  statute,  and 
which  general  fund  in  point  of  fact,  actually  failed  to  be 
paid  by  him  into  the  State  Treasury  in  six  months  after 
the  date  of  the  bill  of  exchange,  by  reason  of  the  absolute 
failure  and  insolvency  of  France  and  the  firm  in  the  busi- 
ness. And  to  show  how  utterly  complete  and  absolute  was 
the  failure  of  France  and  the  firm,  and  the  destruction  of 
both  the  general  fund  and  the  special  appropriation  of  it 
against  which  the  bill  was  drawn,  it  was  only  necessary  to 
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refer  to  the  fact  which  the  subsequent  legislation  and  pub- 
lic statutes  of  the  State  would  show,  that  not  only  all  the 
grants,  liberties  and  privileges  previously  granted  to  him 
by  the  State  in  connection  with  the  fund  alluded  to,  were 
rescinded  and  revoked  by  the  Legislature,  as  early  as  the 
28th  day  of  January,  1862,  but  afterward  by  a  further  act 
passed  on  the  subject  on  the  24th  of  March,  1863,  it  made 
special  provision  for  the  criminal  prosecution  of  him,  or 
any  other  person  as  his  assignee,  who  had  attempted  under 
the  grant,  to  exercise  any  of  those  liberties  and  privileges 
since  that  revocation  of  it.  11  Vol.  Del.  Laws  594:.  Rev.  Code 
416.  12  Vol.  Del.  Laws  219,  354.  It  was  consequently 
made  payable  not  only  out  of  a  particular  fund,  but  out 
of  a  public  fund  payable  into  the  treasury  of  the  State 
by  him,  and  out  of  the  same  to  the  company,  the  drawers 
of  the  bill,  but  which  the  result  had  unfortunately  proved 
for  the  company,  to  have  been  a  pre-eminently  contingent 
and  precarious  one,  by  the  utter  and  absolute  failure  of 
it  within  less  than  six  months  from  the  date  of  the  bill. 
Such  an  instrument  drawn  and  made  payable  out  of  such  a 
fund  as  this  had  thus  been  shown  to  be,  was  not,  and  could 
not  be,  a  bill  of  exchange,  or  negotiable  as  such.  Ch.  on 
Bills,  137,  138  in  notes.  Dawkes  &  Wife  v.  Lord  De  Lorane. 
3  Wil.  207.  Carlos  v.  Fancourt,  5  T.  R.  482.  Jenny  v. 
Herle,  1  Strange  591.  Williamson  v.  Bennett,  2  Campb.  417. 
Banbury  v.  Lisset  et  al.  2  Strange  1211.  Story  on  Bills  of 
Exchange,  sees.  46,  47.  Did  the  general  credit  of  the  parties 
constitute  the  basis  of  the  draft  in  question,  or  rather  was 
it  not  drawn  expressly  and  exclusively  on  the  credit  of  the 
particular  and  uncertain  fund  mentioned  in  it?  And  if  so, 
then  it  was  not  a  bill  of  exchange.  Byles  on  Bills  of  Ex- 
change 68,  71,  73.  Atkinson  v.  Manks,  1  Cow.  691.  Cook  v. 
Satterlee,  6  Cow.  108.  Reiside  v.  Knox,  2  Whart.  233.  But 
this  instrument  was  protested  two  days  before  the  days  of 
grace  had  expired,  as  appears  by  the  minute  of  it  by  the 
notary  endorsed  in  red  ink  upon  the  back  of  it.  The  in- 
strtmient  was  drawn  and  dated  July  2nd,  1860  at  eighteen 
months,  and  it  consequently  matured  with  the  days  of  grace 
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added,  on  the  5th  day  of  January  1862,  and  yet  it  was 
presented  for  payment  and  protested  on  the  2nd  day  of 
January  1862.  It  also  appears  from  the  case  stated,  that 
it  was  drawn  and  endorsed  by  the  drawer  and  was  after- 
ward accepted  by  the  acceptors  and  negotiated  by  them. 
But  when  a  bill  of  exchange  is  thus  drawn  and  endorsed 
and  accepted,  and  afterward  comes  into  the  possession  of 
the  acceptor,  its  negotiability  is  exhausted  and  destroyed, 
and  it  cannot  be  revived  or  restored  again  by  the  acceptors 
endorsing  it  to  another.  Byles  on  Bills  of  Exchange  236. 
Beede  v.  Real  Estate  Bank,  4  Pike  546.  The  endorsement 
of  a  bill  of  exchange  by  the  drawer  to  the  acceptor,  will 
also  have  the  same  effect,  and  will  extinguish  and  destroy 
it.  Freakley  v.  Fox,  17  E.  C.  L.  R.  342.  Callow  v.  Law- 
rence, 3  M.  &  S.  95.  Bartrum  v.  Caddy.  36  E.  C.  L.  R. 
138.  So  too,  when  a  bill  of  exchange  is  once  paid  by  the 
acceptor,  it  is  functus  officio  at  common  law.  Ch.  on  Bills 
249.  Beck  v.  Robley  1  H.  Blacks.  89.  There  was  another 
reason,  and  although  the  last  which  he  should  assign,  it  was 
by  no  means  the  least  reason,  why  the  instnunent  in  ques- 
tion was  not  a  bill  of  exchange,  and  that  was  because  it 
was  executed  under  and  bore  the  impress  of  the  public  or 
corporate  seal  of  the  railroad  company,  and  was  consequent- 
ly an  instnmient  under  seal,  and,  therefore,  it  could  not 
be  a  bill  of  exchange,  and  no  action  of  assumpsit  could  be 
maintained  upon  it.  It  was,  for  all  the  reasons  which  he 
had  stated,  clearly  an  irregular,  ambiguous  and  even  a 
non-descript  instrument,  and  was,  in  fine,  anything  but  a 
bill  of  exchange. 

Comegys,  for  the  plaintiff.  All  which  follows  the  preced- 
ing portion  of  the  instrument,  which  is  in  form  strictly 
a  bill  of  exchange,  amounts  to  nothing  more  than  a 
direction  as  to  how  the  acceptors  should  secure  and  reim- 
burse themselves  for  the  acceptance  of  it,  and  the  case 
therefore,  falls  exactly  within  the  principle  ruled  and 
established  in  the  cases  of  Macleed  v.  Snee,  2  Strange  52 
and  Kelly  v.  City  of  Brooklyn,  4  Hill  263.     No  case  had 
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ever  been  decided  that  the  bill  was  not  negotiable,  because 
it  was  drawn  on  a  particular  fund,  unless  where  it  was 
clearly  made  payable  by  its  terms,  out  of  the  designated 
fund.  That  is  the  extent,  and  the  utmost  extent  too, 
to  which  the  cases  of  Knox  v.  Reiside,  1  Miles  294  and  of 
Reiside  v.  Knox,  2  Whart.  233,  go.  The  latter  did  not 
reverse  the  former  on  the  ground  that  the  bill  in  that 
case  was  payable  out  of  a  particular  fund,  but  because  it 
was  drawn  on  a  Government  officer  of  the  United  States, 
and  the  principle  was  not  only  a  sound  and  wise  one,  but 
was  well  settled  and  sustained  by  other  decisions  of  a 
similar  character.  Kinney  v.  Lee,  10  Texas  155.  19  Penna. 
200.  It  had  been  said  on  the  other  side,  however,  that 
inasmuch  as  the  bill  of  exchange  in  question  came  to  the 
hands  of  the  acceptors  after  the  acceptance  of  it  by  them, 
its  negotiability  was  thereby  destroyed,  and  it  could  not 
be  revived  against  the  drawer  or  an  endorser  by  their 
subsequent  endorsement  of  it.  But  the  answer  to  that 
is,  that  it  was  drawn  on  and  accepted  by  the  firm  of 
France,  Broadbent  &  Co.,  and  that  it  was  taken  up  by 
Broadbent  alone,  and  was  thereupon  endorsed  by  him 
alone,  and  that  distinction  and  substantial  difference 
would,  therefore,  take  the  case  out  of  the  operation  of 
that  principle.  As  to  the  objection  that  it  is  a  sealed 
instrument,  the  idea  originally  was  that  a  corporation 
could  bind  itself  only  by  its  seal.  But  that  idea  is  now 
antiquated  and  is  no  longer  entertained,  in  this  country 
at  least.  The  bill  in  question,  however,  is  not  in  the 
form  of  a  sealed  instrument,  because  it  contains  no  testi- 
monium, as  such,  and  no  recital  of,  and  no  reference 
whatever  to,  the  seal  of  the  company.  It  does  not  even 
state  that  the  seal  of  the  company  had  been  affixed  to  it, 
nor  does  it  even  purport  to  have  been  executed  as  a  sealed 
instrtiment,  and  but  for  the  fact  that  we  find  the  impres- 
sion of  the  seal  on  the  margin  of  it,  we  should  be  war- 
ranted in  saying  that  the  seal  had  never  touched  it  and 
had  never  been  thought  of  when  it  was  drawn  and  trans- 
mitted  by   the   drawer   of   it   to   Baltimore.      It   does  not 
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state  by  whom  or  by  whose  authontv  it  was  impressed 
upon  it,  and  had  it  been  the  design  to  make  a  sealed 
instrument  of  it,  it  would  and  should  have  been  signed 
by  the  President  of  the  company,  terminating  in  the 
usual  form  of  testimonium  in  such  cases,  and  stated  that  it 
had  been  thereto  affixed  at  least,  by  his  direction  and 
authority;  for  the  Treasurer  of  the  Company  was  not 
the  legal  custodian  or  keeper  of  its  seal,  was  not  entitled 
to  the  possession  of  it,  and  had  no  right  as  such  officer 
to  affix  it  to  any  instrument.  It  should  therefore  be  con- 
sidered and  regarded  under  the  circumstances  as  placed 
there  without  authority  and  by  a  mistake  of  his  merely, 
and  that  it  could  not  in  law  destroy  the  effect  and  nego- 
tiability of  the  very  instrument  which  he  designed  to 
draw,  and  which  he  must  have  known  at  the  time  would 
have,  in  all  probability,  to  be  negotiated  in  a  short  time 
in  order  to  obtain  the  money  elsewhere  upon  it. 

Gilpin,  Chief  Justice,  delivered  the  opinion  of  the  Court. 
Considering  the  third  ground  of  defence  taken  by  the 
defendant  as  fatal  to  the  plaintiff's  right  to  recover  in 
this  action,  I  do  not  propose  to  express  any  opinion  on 
the  question  as  to  whether  the  draft,  which  is  the  subject 
of  controversy,  was  or  not,  according  to  its  terms  and 
meaning,  made  payable  out  of  a  particular  fund,  nor  the 
other  question  as  to  the  legal  effect  of  the  draft's  having 
been  held  by  Stephen  Broadbent,  one  of  the  acceptors 
as  an  indorsee.  Much  has  been  said  and  well  said  on  this 
point,  but  for  the  reason  just  suggested,  I  do  not  deem 
it  at  all  material  to  pass  upon  them. 

By  agreemicnt  of  the  parties  the  original  draft  is  made 
a  part  of  the  case  stated,  and  upon  examination  of  the 
draft  we  find  that  the  corporate  seal  of  the  company  is 
affixed  or  impressed  upon  the  paper  upon  the  left  of  the 
signature  of  H.  W.  McColley,  Treasurer  of  the  Company. 
The  usual  terms  indicating  the  affixing  of  the  seal,  are 
not  found  at  the  end  of  the  draft — they  are  omitted 
altogether.     If  the  case  had  been  tried  at  the  bar  of  the 
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Superior  Court  before  a  jury,  the  fact  of,  whether  the 
seal  had  been  rightfully  affixed  to  the  draft,  might  have 
been  controverted,  notwithstanding  the  well  established 
legal  presumption  arising  from  the  presence  of  the  cor- 
porate seal  affixed  to  the  instrument  produced,  that  it 
was  placed  there  by  competent  authority;  the  rule  being, 
that,  when  the  common  seal  of  a  corporation  appears  to 
be  affixed  to  an  instrument  and  the  signature  of  a  proper 
officer  is  proved  or  admitted,  the  Court  is  bound  to  pre- 
sume that  the  officer  did  not  exceed  his  authority,  and 
the  seal  itself  is  prima  facie  evidence  that  it  was  affixed  by 
proper  authority;  and  the  burden  of  showing  that  it  is 
wrongfully  there  rests  upon  the  party  objecting  to  it.  Lovit 
V.  The  Steam  Saw  Mill  Association,  6  Paige  54.  The  Presi- 
dent, Managers  and  Company  of  the  Berks  and  Dauphin 
Turnpike  Road  v.  Myers,  6  Serg.  &  Rawle  12.  Baptist  Church 
V.  Mulford,  3  Halst.  (N.  J.)  183.  The  case  of  St.  Mary's 
Church,  7  Serg.  &  Rawle  530.  The  proprietors  of  the  Mill 
Dam  Foundry  v.  Hovey,  21  Pick.  417.  Phillips  v.  Coffee, 
17  Illinois  154.  Johnson  v.  Crawley,  25  Ohio  316.  Potter 
et  al.  V.  Androscoggins  &  Kennebec  R.  R.  Company,  37  Maine 
316. 

But  in  this  case,  the  question  as  to  v/hether  the  seal  is 
rightfully  or  wrongfully  on  the  draft,  cannot  be  raised. 
For  the  parties  have  made  the  seal  itself,  just  as  much  as 
the  body  of  the  draft  or  the  si  gnat  are  of  the  Treasurer, 
a  part  of  the  case  stated,  without  suggesting  the  slightest 
doubt  of  it  being  there  properly.  ladeed.  it  is  alleged 
in  the  case  stated  that  the  draft,  after  it  was  indorsed  by 
H.  W.  McCoUey,  Treasurer  of  the  Junction  and  Break- 
water Railroad  Company,  was  sent  by  a  duly  appointed 
committee  of  said  company  to  Baltimore  for  acceptance, 
and  was  there  accepted  by  France,  Broadbent  &  Co.  It 
passed  from  the  hands  of  the  Treasurer  to  the  commit- 
tee, (of  course  with  the  seal  on  it — for  it  does  not  appear 
that  it  ever  afterward  returned  to  the  hands  of  the 
Treasurer) — ^was  sent  by  them  to  Baltimore,  was  accepted 
by  the  drawees,   was  negotiated  by  the  company,   and  is 
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now  produced  by  the  plaintiff  with  the  seal  on  it  and 
made  a  part  of  the  case  stated.  All  this  amounts  to  an 
admission  that  the  seal  was  placed  on  the  draft  rightfully 
and  not  surreptitiously,  improperly  or  fraudulently.  But 
aside  from  this  admission,  the  presence  of  the  seal  on  the 
draft,  in  the  absence  of  evidence  or  statement  impeach- 
ing its  correctness,  concludes  the  question  here,  as  to  its 
having  been  affixed  by  proper  authority. 

The  more  approved  mode  of  executing  a  deed  by  a 
corporation,  is  to  conclude  the  instnmient  by  saying,  "In 
testimony  whereof  the  common  seal  of  the  said  corpora- 
tion is  hereinto  affixed."  But  this  is  not  necessary  to  the 
validity  of  the  instrument.  Nor  is  it  necessary  to  name 
or  refer  to  the  seal  at  all.  Mill  Dam  Foundry  v.  Hovey,  21 
Pick.  417.  Godard's  Case,  5  Co.  R.  5.  Com.  Dig.  Fait,  a  2.  2 
Serg.  &  Rawle  R.  504.  In  the  case  of  Mill  Dam  Foundry  v. 
Hovey,  the  instnmient  concluded  in  the  words.  ' '  In  wit- 
ness whereof  we  have  hereunto  set  our  hands;"  and  the 
seal  consisted  of  a  wafer  and  a  small  bit  of  paper  stamped 
with  a  common  desk  seal  of  a  merchant.  And  it  was 
contended  that  this  was  not  the  seal  of  the  corporation, 
the  words  of  in  testimonium  being,  "we  have  hereunto  set 
our  hands"  merely.  But  the  Court  thought  otherwise, 
and  decided  that  it  was  the  deed  of  the  parties,  declaring 
that  it  had  been  settled  that  words  indicating  that  the 
parties  had  affixed  their  seals,  were  not  absolutely  neces- 
sary. 

The  question  reserved  for  the  decision  of  this  Court  is 
this:  whether  the  instrument  of  writing  sued  on  and  des- 
cribed as  a  bill  of  Exchange,  does  in  fact  and  in  law  con- 
stitute a  valid  bill  of  exchange,  so  as  to  entitle  the  present 
indorsee  and  holder,  William  C.  Conine,  the  plaintiff,  to 
sue  and  recover  upon  it  as  such.  In  other  words,  is  it 
transferable  by  mere  indorsement,  so  as  to  entitle  the  holder 
by  force  of  such  indorsement,  to  maintain  an  action 
upon  it,  in  his  own  name. 

At  the  common  law,  choses  in  action  could  not  be 
assigned,  so  as  to  give  the  assignee  a  right  of  action  in  his 
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own  name.     Bills  of  Exchange,  however,  have  always  con- 
stituted an  exception  to  this  rule. 

The  origin  of  the  latter  is  involved  in  some  obscurity.  It 
is  very  questionable  whether  they  were  known  to  the  nations 
of  antiquity.  But  whether  they  were  invented  by  the  Jews 
and  Lombards,  (as  some  writers  have  supposed)  during  the 
thirteenth  century,  and  after  their  banishment,  in  order 
the  more  readily  to  draw  their  effects  out  of  France  and 
England;  or  by  the  Gibelins,  upon  their  expulsion  from 
Italy  by  the  Guelphs,  in  order  to  avoid  confiscation  of 
their  effects  by  their  enemies,  certain  it  is  that  we  find 
them  to  have  been  in  use  among  the  maritime  and  com- 
mercial communities,  inhabiting  the  shores  of  the  Medi- 
terranean as  early  as  the  fourteenth  century;  from 
which  region,  it  is  most  probable,  they  were  introduced 
into  England  about  the  year  1381. 

The  facilities  which  they  afforded  for  the  safe  trans- 
mission of  money,  or  values,  from  one  country  to  another, 
soon  brought  them  into  general  use  among  merchants; 
and  the  use  of  them  becoming  an  established  custom,  it  is 
believed  they  received  judicial  recognition  at  a  very  early 
day,  although  no  authentic  decision  in  regard  to  the  cus- 
tom, can  be  found  prior  to  the  time  of  James  the  First, 
1603.  The  first  case  of  which  we  have  any  knowledge,  is 
that  of  Marten  v.  Boure  reported  Cro.  Jac.  6—7.  The 
declaration  in  the  case,  which  is  set  out  in  the  report, 
describes  the  cause  of  action  as  a  bill  of  Exchange,  "signed 
with  his  HAND  secundum  usum  mercatomm."  And  from 
that  day  to  this,  no  case  can  be  found  in  the  books,  of  a 
bill  of  exchange  with  a  seal  affixed  to  it. 

The  most  solemn  and  authentic  act,  as  matter  of  con- 
tract, for  finally  and  conclusively  binding  men  to  the  ob- 
servance of  good  faith  toward  each  other,  known  to  the 
civil  law,  was  called  a  stipulation;  it  was  entered  into 
before  the  civil  magistrate  upon  questions  and  answers, 
carefiilly  propounded  and  taken  in  writing,  intended  to 
explain  the  nature  and  character  of  the  transaction,  and  to 
show  that  there  was  no  surprise,  and  that  the  contract  of 
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the  parties  was  their  maturely  considered  and  deliberate 
act.    It  could  only  be  impeached  by  fraud. 

Deeds,  by  the  common  law,  are  strikingly  analogous  to 
the  ancient  stipulation  of  the  Civilians.  The  ancient 
forms  and  ceremonies  prescribed  by  the  common  law,  for 
proper  authentication  and  establishment  of  a  deed,  were 
writing,  sealing  and  delivery,  and  if  the  parties  were  illit- 
erate, also  reading  of  the  instrtiment,  all  indicating  a  sol- 
emn and  deliberate  act,  intended  to  be  final  and  conclu- 
sive between  the  parties.  Sealing  was  an  essential  ele- 
ment though  signing  was  not. 

Authentic  history  informs  us,  that  seals  come  down  to 
us  from  the  most  remote  antiquity,  and  were  originally 
derived  from  the  nations  of  the  far  East.  The  scriptures 
declare  that  the  "writing  that  is  written  in  the  King's 
name,  and  sealed  with  the  King's  seal,  can  no  man  reverse." 
Writings  under  seal  constituted  part  of  the  formalities  of 
a  Jewish  purchase  of  land.  "And  I  bought  the  field  of 
Hanameel,  and  weighed  him  the.  money,  and  subscribed 
the  evidence  and  sealed  it,  and  took  witnesses."  See  Jere- 
miah, chap.  32.  1  Kings,  chap.  21.  Esther,  chap.  8.  Daniel, 
chap.  8,  9. 

Seals,  however,  did  not  come  into  general  use  in  Eng- 
land until  after,  or  about  the  time  of,  the  conquest;  indeed, 
prior  to  that  time,  they  were  almost  entirely  unknown  to 
our  English  ancestors;  and,  probably,  the  most  ancient 
authentic  sealed  docimient  in  England,  is  the  charter 
granted  by  Edward  the  Confessor  to  Westminister  Abbey. 
A.  D.  1017. 

Deeds  or  sealed  instruments,  are  not  only  of  much  higher 
antiquity  than  bills  of  exchange,  but  they  are  of  a  totally 
different  origin.  They  cannot  be  said  to  be  made  secundum 
usum  mercatoruni,  since  they  find  their  recognition  and 
validity  in  the  more  ancient  rules  of  the  common  law.  On 
the  other  hand,  bills  of  exchange  find  their  origin  and 
sanction  in  the  usage  and  custom  of  merchants,  the  lex 
mercatoria,  a  particular  or  peculiar  system,  which,  being  in 
the  interest  of  commerce,  became  at  length  gradually  in- 
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grafted  into,  and  established  as  a  part  of  the  common  law 
itself.  By  the  common  law,  contracts  are  distinguished 
into  two  kinds, — contracts  under  seal,  which  are  specialties, 
and  contracts  not  under  seal,  which  are  simple  contracts. 
It  can  hardly  be  necessary  to  say,  that  a  bill  of  exchange 
is  not  a  specialty,  for  no  contract,  by  that  law,  is  held  to  be 
a  specialty,  unless  it  be  under  seal,  or  a  matter  of  record. 
'But  notwithstanding  a  bill  of  exchange  is  only  a  simple 
contract,  it  nevertheless  dififers  from  other  simple  contracts 
in  two  very  important  particulars,  namely,  its  negotiabilit}', 
and  its  presumed  valuable  consideration.  At  common  law 
no  chose  in  action  was  assignable,  until  bills  of  exchange 
became  by  force  of  the  custom  of  merchants,  the  exception 
to  the  general  rule.  Notes  were  made  assignable  in  1704  by 
the  statute  3  and  4  Anne.  Bonds  and  specialties,  as  well  as 
notes,  are  made  assignable  by  our  statute; — the  last  bv 
simple  indorsement,  the  two  former  "under  hand  and  seal 
and  before  at  least  two  credible  witnesses."  Chap.  63,  sec. 
8.  Revised  Statutes.  If  a  specialty  had  been  assignable  by 
mere  indorsement,  where  would  have  been  the  necessity 
for  this  statutory  provision?  The  distinction  between  a 
bill  of  exchange  and  a  specialty,  is  found  noticed  in  al- 
most all  elementary  works  on  contracts — Chitty  on  Con- 
tracts 3,  4.  Chitty  on  Bills  12,  13.  Story  on  Bills,  sec.  16. 
2  Blac.  Com.  465,  466.  All  contracts  under  seal  are  spe- 
cialties, sealing  and  delivery  being  the  particular  form  and 
ceremony  which  alter  the  nature  and  operation  of  the 
agreement.  Forms,  consecrated  by  time  and  usage,  become 
substance.  The  seal  is  substance  and  changes  the  nature 
and  operation  of  the  contract.  It  seems  to  me  therefore, 
that  the  question  which  I  have  been  considering,  is  settled 
upon  principle  against  the  plaintiff.  But  however  this 
may  be,  it  has  been  held  as  settled  upon  authority  for  more 
than  thirty  years  past. 

In  the  case  of  Warren  v.  Lynch,  5  Johns.  239,  it  was  con- 
ceded by  counsel  on  both  sides,  and  by  the  court.  Chancel- 
lor Kent,  then  Chief  Justice,  presiding  and  delivering  the 
opinioii,  that  a  sealed  note  is  not  negotiable. 
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In  the  case  of  Clark  v.  The  Farmers'  Woolen  Manufactur- 
ing Company  of  Benton,  15  Wendell  R.  256,  it  was  held  by 
the  Supreme  Court  of  the  State  of  New  York,  first,  that  a 
note  for  the  payment  of  money  under  seal,  though  in  all 
other  respects  like  a  promissory  note,  was  not  negotiable, 
and  that  an  action  could  not  be  maintained  upon  it  in  the 
name  of  a  person  to  whom  it  had  been  transferred;  second- 
ly, that  the  efifect  of  affixing  the  seal  of  a  corporation  to  a 
contract,  is  the  same  as  when  a  seal  is  afhxed  to  the  contract 
of  an  individual;   it  renders  the  instrument  a  specialty. 

I  am  not  aware  that  this  decision  has  ever  been  overruled, 
or  even,  doubted. 

We  are  therefore  of  opinion  that  the  plaintiff  is  not  en- 
titled to  recover  on  this  action. 


Thomas  M.  Ogle,  plaintiff  below,  plaintiff  in  error,  v. 
The  Philadelphia,  Wilmington  and  Baltimore 
Railroad    ComI'any,    defendant    below,    defendant    in 

error. 

The  dedication  of  lands  by  the  owners  of  it  for  the  purpose  of  a  public 
avenue,  across  which  a  railroad  has  already  been  built,  cannot  impair  or 
interfere  in  any  way  with  the  rights  of  the  railroad  company  within  the 
lines  of  their  road  under  their  charter,  whether  to  the  soil,  or  to  the 
right  of  way,  to  hold,  occupy  and  enjoy  the  same. 

There  being  no  direct  evidence  on  the  trial  below,  of  the  acquisition  of 
title  by  the  railroad  company  under  the  provisions  of  its  charter,  the 
jury  were  correctly  instructed  by  the  Court  that  an  uninterrupted  and 
undisputed  posses-sion  and  use  of  the  locus  in  quo  for  tlie  purposes  of 
a  railroad  during  thirty  years  by  the  Company,  was  presumptive  evi- 
dence that  it  had  complied  with  the  requirements  of  the  law  and 
thereby  acquired  the  fee  simple  in  the  land,  or  at  all  events,  it  would 
be  presumptive  evidence  of  a  grant  of  the  right  of  way  over  the 
land  for  the  purposes  of  a  railroad,  which  for  defence  to  the  action, 
would  be  as  effectual  as  the  fee  simple.  The  use  of  a  siding  in  connec- 
tion with  the  main  track,  is  incident  to  a  right  of  way  for  railroad  pur- 
poses. It  is  a  part  of  the  easement,  as  much  so,  as  is  the  running  of 
the  trains  over  the  main  track  of  the  road. 

If  after  such  avenue  has  been  laid  out  across  such  railroad  and  dedicated 
to  public  use  by  the  owners  of  the  lands  on  either  side  of  the  railroad, 
the  company  raises  the  grade  of  it  in  the  avenue  and  constructs  and 
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raises  embankments  sloping  downward  from  the  road  into  the  avenue, 
to  facilitate  the  crossing  of  the  road  by  horses  and  carriages  and  other 
vehicles  using  the  avenue,  and  permits  and  consents  to  their  crossing 
the  road  when  using  the  avenue,  it  will  not  amount  to  such  a  recognition 
or  acknowledgment  that  the  avenue  is  a  public  highway,  or  to  such  an 
acquiescence,  concurrence,  or  co-operation  on  their  part  in  the  dedica- 
tion of  it  to  the  uses  of  the  public,  as  will  operate  as  a  waiver  of  their 
right  to  keep  their  cars  standing  on  a  siding  within  the  lines  of  their  rail- 
road, and  partly  within  the  limits  of  the  avenue,  and  so  near  as  to 
frighten  horses  upon  it  in  crossing  the  railroad,  or  estop  them  from  de- 
nying the  right  of  the  public  to  use  that,  as  well  as  all  other  parts  of  the 
avenue,  as  a  common  highway.  But  under  the  circumstances  any  use  of 
such  crossing  by  persons  passing  or  traveling  along  such  avenue,  must 
be  taken  to  be  subo'-dinate  or  subject  to  the  paramount  right  of  the 
company  to  hold,  occupy,  and  use  the  railroad  and  its  siding  and  the 
lands  within  the  boundaries  of  their  road.  The  compan}'^  by  the  acts 
referred  to,  granted  to  the  public  what  may  be  called  a  privilege  of  cross- 
ing, which  once  granted,  became  irrevocable,  and  they  could  not  render 
the  exercise  of  it  dangerous  by  any  use  of  the  track  not  needful  for  the 
due  prosecution  of  their  business.  But  that  did  not  make  the  place  of 
crossing  a  public  road  or  street,  in  which  the  right  of  the  public  to  cross 
was  absolute  and  paramount  to  any  use  of  it  by  the  company. 
If  the  declaration  in  such  a  case  alleges  the  locus  in  quo  to  be  a  public 
road  or  a  public  street,  and  that  the  act  from  which  the  injury  com- 
plained of  resulted,  was  wrongfully  and  unjustly  done  by  the  defend- 
ants, in  consequence  of  which  negligence  and  improper  conduct  the  in- 
jury resulted,  the  omission  of  the  Court  below  to  submit  the  question  of 
negligence  to  the  jury,  will  not  be  error. 

Writ  of  error  to  the  Superior  Court  in  and  for  New 
Castle  County,  heard  before  Bates,  Chancellor,  and 
Woottcn  and  Wales,  Judges.  For  a  statement  of  the  case 
in  the  Court  below,  see  ante  page  267.  The  errors  assigned 
were,  first,  that  the  Court  below  erred  in  charging  the 
jury  that  there  was  a  grave  question  underlying  that  of 
the  dedication  by  Tasker  &  Shaw  of  the  land  referred 
to  as  a  pubHc  highway.  They  could  undoubtedly  dedi- 
cate their  own  land  for  such  a  purpose,  but  not  the  land 
of  other  persons.  They  could  not  dedicate  the  land  of 
the  defendants,  the  railroad  company,  to  such  a  use,  nor 
could  they  by  the  dedication  of  their  own,  impair,  or  in 
any  manner  interfere  with  any  rights  of  the  railroad 
company  within  the  lines  of  their  road  under  their  char- 
ter, whether  to  the  soil  itself,  or  to  the  right  of  way  over 


304         COURT   OF   ERRORS  AND   APPEALS. 

it,  to  hold,  occupy  and  enjoy  the  same.    Secondly,  in  charg- 
ing the  jury,  after  reciting  the  provisions  of  the  charter 
of  the  railroad  company,  as  pubHshcd  in  the  8th  volume 
of  the  Laws  of  the  State,   that  after  the  lapse  of    more 
than    thirty    years,    during    all   which   time   the    company 
had  been  in  the  undisputed  and  uninterrupted  possession 
and  occupation  of  these  lands,   and  had  used  them  for 
all  the  purposes  of  their  railroad,  it  was  to  be  presumed 
in  the  absence  of  evidence  to  the  contrary,   that  all  the 
requirements  of  the  statute  had  been  complied  with,  and 
that  the  lands  were  vested  in  the  company  in  fee  simple. 
But  even  if  they  were  not  the  owners  of  the  soil,   the}' 
had  an  undoubted  right  of  way  over  the  lands  within  the 
boundaries  of  their  road,  so  that  it  was  not  very  material 
so    far    as    concerned   this    case,    whether    they    were    the 
actual  owners  of  the  fee  or  not.     Thirdly,  in  charging  the 
jury  that  under  the  circumstances,  any  use  of  the  cross- 
ing   by    persons    passing    or    traveling    along    the    avenue, 
must  be  taken  to  be  subordinate  and  subject  to  the  para- 
mount right  of  th(  company  to  hold,  occupy  and  use  their 
railroad  and  its  sidings,  and  the  lands  within  the  bounda- 
ries of  the   road.      If,   therefore,   they  should  be  satisfied 
from    the   evidence   that   the   cars   were   standing   on   the 
siding  mentioned  and  within  the  boundaries  of   the  rail- 
road, although  they  might  have  been  within  the  lines  of 
what  is   called  Washington  Avenue,   their   verdict   should 
be  for  the  defendant,  for  the  reason  that  the  company  had 
a  right  to  place  and  leave  them  there,  whether  they  were 
to  be  considered  the  owners  of  the  soil,  or  the  owners  of 
the  railroad,  and  the  right  of  way,  as  the  case  might  be. 
And,  fourthly,  in  refusing  to  charge  the  jury  as  requested 
by  the  counsel  for  the  plaintiff,   that  if   there  was  satis- 
factory evidence  that  the  defendants  permitted  and  con- 
sented to  the  public  travel  along  the  Washington  Avenue 
to  and  fro  over  or  across  their  railroad,   then  such   per- 
mission   and    consent    amounted    to    a    recognition    and 
acknowledgment  on  their  part,  that  the  said  avenue  was 
a  public  highway,  and  that  if  the  agents  of  the  defend- 
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ants  did  acts  to  facilitate  the  passage  of  carriages  and  other 
vehicles  along  the  avenue  over  or  across  their  railroad,  it 
amounted  to  a  co-operation  on  the  part  of  the  defendants 
with  the  owners  of  the  land,  in  the  dedication  of  the 
avenue  to  the  use  of  the  public  as  a  common  highway; 
and  on  either  ground  it  would  operate  as  a  waiver  of  their 
right  to  keep  their  cars  standing  on  the  avenue  in  the  locits 
in  quo,  and  would  estop  them  from  denying  or  contesting 
the  right  of  the  public  and  the  plaintifif  to  use  it  as  such. 

Booth,  for  the  appellant.  Tasker  &  Shaw,  owners  of 
the  land  over  which  it  lies,  opened  Washington  Avenue 
as  a  public  street  in  18^8.  The  action  below  was  for  an 
injury  sustained  by  the  plaintiff  by  reason  of  the  alleged 
negligence  of  the  defendant  in  leaving  their  railroad 
cars  standing  at  all  hours  of  the  day,  and  at  night  par- 
ticularly, at  the  crossing  of  it  over  their  railroad,  in  such 
a  position  and  so  close  to  it,  as  scarcely,  at  times,  to  leave 
room  to  get  by  them,  and  to  produce  the  injury,  by 
frightening  his  horse  and  causing  him  to  shy  and  upset 
his  carriage  down  the  embankment  of  the  avenue  at  that 
point.  But  there  was  no  evidence  whatever  before  the 
jury  as  to  the  title  of  the  company  to  the  locus  in  quo,  and 
none  before  the  court  either,  except  the  charter  of  the 
company,  which,  it  is  true,  is  a  public  statute  of  the  Leg- 
islature. And  yet  the  court  treated  it  as  if  it  was,  not 
only  evidence,  but  conclusive  evidence,  to  the  jur}^  of  the 
title  of  the  defendants  to  the  land  in  question,  or  of  their 
right  of  way  over  it,  which  it  was  not,  and  which 
was  a  material  error  in  that  particular.  Nor  was  there 
any  evidence,  except  from  the  charter  as  contained  and 
published  in  the  8th  volume  of  the  laws  of  the  State, 
that  the  company  had  been  in  possession  and  use  of  the 
land,  or  of  the  right  of  way  over  it  as  a  railroad  compa- 
ny for  thirty  years  past,  or  any  other  period  of  time,  and 
there  was  no  presumption  of  it,  except  such  as  resulted 
from  the  same  source,  the  charter  as  so  published.  Such 
a    presumption,    however,    could    not    have    been    drawn, 
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€ven  by  the  Court,  much  less  by  the  jury,  from  the  mere 
passage  and  pubHcation  of  the  charter  thirty  years  ago, 
without  any  proof  in  relation  to  the  matter.  If  the 
defendants  so  far  acquiesced  and  concurred  in,  and 
co-operated  with  Tasker  &  Shaw  in  the  dedication  of  the 
avenue  to  the  public  use  as  a  common  highway,  by  con- 
structing and  pr'^-'dding  at  their  own  expense,  a  crossing 
in  it  over  the  railroad  at  that  point,  or  permitted  Tasker 
&  Shaw,  or  any  other  person,  to  enter  on  their  railroad 
and  construct  such  a  crossing  for  the  convenience  and 
accommodation  of  the  public  traveling  and  using  the 
avenue,  it  would  not  only  constitute  a  waiver  of  their 
right  afterward  to  object  to,  or  to  interfere  with  the  free 
and  unrestricted  use  of  it  as  a  common  highway  by  the 
public,  but  they  would  be  estopped  in  law,  from  denying 
or  interfering  with  such  free  and  unrestricted  use  of  it; 
and  if  by  reason  of  the  negligence  or  defavilt  of  their  ser- 
vants in  leaving  their  cars  on  the  siding  standing  so  near 
the  crossing  as  unreasonably  and  unseasonably  to  obstruct 
or  endanger  the  passage  of  it  by  horses  and  carriages,  the 
plaintiff  sustained  the  loss  and  injury  complained  of  in 
this  case,  they  would  certainly  be  legally  liable  to  him  in 
damages  for  the  necessary  consequences  of  it.  For  if 
any  owner  of  land  dedicates  it  to  public  use  as  a  high- 
way, he  is  estopped  from  revoking  it,  or  denying  the  right 
of  the  public  to  the  enjo}Tnent  of  the  easement.  City  of 
Cincinnati  v.  White's  Lessee,  6  Pet.  431.  That  the  title  of  the 
company  to  the  locus  in  quo  was  not  involved  in  the  action, 
and  was  in  no  wise  material  to  it,  for  the  action  was  on 
the  case  for  an  injury  resulting  to  the  plaintiff,  as  the 
consequence  of  their  negligence,  and  the  court  should 
have  so  instructed  the  jury.  The  comments  of  the  court 
on  the  law  in  regard  to  the  legal  title  of  the  company  to 
the  locality  in  question,  were,  therefore,  not  only  imma- 
terial and  irrelevant,  but  were  calculated  to  mislead  and 
confuse  the  minds  of  the  jury. 

Harrington,    for   the   defendant.      The   Covut   below   did 
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not  err  in  any  respect  excepted  to  by  the  plaintiff,  but  if 
it  had,  this  Court  could  not  entertain  any  of  the  excep- 
tions presented  on  the  other  side,  or  pass  any  opinion 
upon  them,  or  determine  whether  it  erred  in  any  of  the 
matters  alleged,  because  the  bill  of  exceptions  filed  in 
this  case,  does  not  present  the  evidence,  or  the  substance 
of  it  below  on  any  of  the  points,  or  matters  of  fact 
referred  to  in  the  assignment  of  errors,  and  ^athout  it, 
this  court  cannot  determine  whether  it  was  material  for 
that  court  to  charge  the  jury  as  was  requested  by  the 
counsel  for  the  plaintiff;  but  if  it  was  material,  then 
without  the  evidence  or  the  substance  of  it,  presented 
here  in  the  bill  of  exceptions  sent  up  with  the  record, 
this  court  could  not  determine  whether  that  court  had 
erred,  or  not,  in  charging  as  it  had  upon  it. 

Booth.  The  exceptions  were  mainly  on  the  ground 
.hat  there  was  no  evidence  before  the  jury  to  warrant  the 
charge  a:^  made  by  the  Court  below;  and,  of  course,  if 
such  was  the  case,  it  could  not  be  set  out  in  the  bill  of 
exceptions.  And  as  to  the  remaining  exception,  there 
was  sufficient  matter  of  fact  disclosed  in  it,  to  exhibit  the 
CTior  of  the  charge  on  the  point  or  principle  of  law 
referred  to  in  it. 

Wales,  J.  I  have  been  unable  to  see  the  force  of  the 
first  objection  made  ^y  the  plaintiff  in  error  to  the  jharge 
of  the  court  below.  Reduced  to  its  simplest  form,  the 
position  taken  by  the  court  was  that  Tasker  and  Shaw 
could  dedicate  their  own  lands  to  the  use  of  the  public, 
but  had  no  right  or  power  so  to  dedicate  the  lands  of  other 
persons.  The  statement  of  this  principle,  in  the  absence 
of  any  evidence  to  modify,  change  or  restrict  its  applica- 
tion in  this  case,  is  sufficient  to  establish  its  correctness. 
The  plaintiff's  counsel,  in  support  of  his  exception  to  this 
part  of  the  charge,  contended  that  there  was  no  evidence 
before  the  jury  to  show  by  what  title  the  defendants  held 
that  part  of  the  road  crossed  by  the  Washington  Avenue; 
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to  which  it  may  be  answered  that  they  occupied  and  used 
the  locus  in  quo  before  and  at  the  time  of  the  alleged  ob- 
struction, and  that  there  was  the  same  absence  of  evidence 
as  to  the  right  or  title  of  Tasker  and  Shaw  in  the  soil 
over  which  the  Railroad  was  laid.  On  this  point,  there- 
fore, I  think  the  question  of  the  right  of  way  in  the  pub- 
lic across  the  Railroad,  to  the  extent  claimed  by  the 
plaintiff,  was  properly  left  to  the  Jury. 

The  second  exception  is  that  there  was  error  in  the 
charge  to  the  jury  that,  after  reciting  the  provisions  of  the 
charter  of  the  New  Castle  and  Frenchtown  Turnpike  and 
Railroad  Company,  as  found  in  the  8th  vol.  Del.  Laws, 
the  Court  did  further  instruct  the  jury,  in  the  absence  of 
evidence  in  relation  to  the  title  of  the  said  Rail  Road 
Company  to  the  locus  in  quo,  that  after  the  lapse  of  more 
than  thirty  years,  during  all  which  time  the  company  had 
been  in  the  undisputed  and  uninterrupted  possession  and 
occupancy  of  these  lands  and  used  them  for  all  the  pur- 
poses of  the  Railroad,  it  was  to  be  presumed,  in  the  ab- 
sence of  all  evidence  to  the  contrary,  that  all  the  require- 
ments of  the  statute  had  been  fully  complied  with,  and 
that  the  lands  were  vested  in  the  company'  in  fee  simple, 
but  even  if  they  were  not  the  owners  of  the  soil,  they  had 
an  undoubted  right  of  way  over  the  lands  within  the 
boundaries  of  their  road. 

It  is  a  familiar  rule  that  courts  are  bound  to  take  no- 
tice of  the  public  statutes  of  the  State,  and  there  could 
not  have  been  error  in  bringing  to  the  notice  of  the  jury, 
the  statute  referred  to,  nor  in  instructing  them  that  the 
N.  C.  &  F.  Turnpike  &  R.  R.  Co.  having  acted  under  its 
charter  for  such  a  long  period  of  time,  it  was  to  be  pre- 
stune  that  all  the  provisions  of  the  law  granting  them 
corporate  rights  and  privileges,  and  necessary  to  be  obeyed 
and  complied  with  before  such  rights  and  privileges  could 
be  exercised  and  enjoyed,  had  been  fully  obeyed  and 
performed,  and  that  it  was  incumbent  on  the  plaintiff  to 
rebut  such  presimiption  by  evidence  to  the  contrary. 

The   third   exception   is   that   the    Court    instructed    the 
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jury  that  if  they  shoiild  be  satisfied  from  the  evidence 
that  the  cars  were  standing  within  the  boundaries  or  Hmits 
of  the  railroad,  although  within  the  lines  of  what  is  called 
Washington  Avenue,  their  verdict  should  be  for  the  de- 
fendants, for  the  reason  that  the  company  had  a  right  to 
I)lace  and  leave  their  cars  there,  whether  they  are  to  be 
considered  the  owners  of  the  soil,  or  the  owners  of  the 
way.  The  direction  of  the  Court,  as  it  appears  from  the 
context  of  the  charge,  the  whole  of  which  makes  a  part  of 
the  record  in  this  case,  proceeds  upon  the  ground  that  the 
defendants  had  the  paramount  right  to  the  use  of  their 
road  and  had  been  in  the  constant  practice  of  using  it  with 
their  trains  for  many  years  prior  to  the  opening  of 
Washington  Avenue,  and  that  whatever  right  the  public 
may  have  acquired  to  pass  over  and  across  the  Railroad, 
was  subordinate  to  that  of  the  defendant,  or  in  other  words, 
that  the  public  had  only  a  qualified  and  restricted  right  of 
way.  This  conclusion  naturally  followed  the  preceding 
instructions  to  the  jury  wherein  the  court  stated,  that  un- 
der the  laws  of  the  State,  the  N.  C.  &  F.  T.  &  R.  R.  Co. 
had  become  the  owners  in  fee  of  the  land  over  which  their 
road  passed,  and  that  without  they  had  performed  some  acts 
by  which  they  had  divested  themselves  of  such  title,  or 
surrendered  their  rights,  they  were  still  to  be  considered 
as  the  owners  of  the  soil  and  the  right  of  way.  In  m\' 
view  this  instruction  was  correct. 

The  last  crior  assigned  is  that  the  court  refused  to 
charge  the  jury,  as  requested  by  the  plaintiff's  counsel,  that 
if  the  defendants  had  permitted  and  consented  to  the  pub- 
lic travel  along  the  avenue  to  and  fro  over  the  railroad, 
that  such  permission  and  consent  amounted  to  a  recogni- 
tion and  acknowledgment  by  the  defendants  that  the  said 
avenue  was  a  public  highway;  and  that  if  the  defendants 
had  performed  acts  to  facilitate  the  passage  of  carriages 
and  other  vehicles  along  the  avenue  to  and  fro  over  the 
Railroad,  then  that  such  acts  amounted  to  a  co-operation  of 
the  defendants  with  the  owners  of  the  land  over  which  the 
Washington  Avenue  was  laid  out,  in  the  dedication  of  it  to 


310        COURT  OF   ERRORS  AND  APPEALS. 


the  use  of  the  public  as  a  highway,  and  that  this  consent  or 
co-operation  would  operate  as  a  waiver  on  the  part  of  the 
company  of  any  claim  of  their  right  to  keep  their  cars 
standing  on  the  railroad  at  its  intersection  with  the  Ave- 
nue. This  is  in  substance  the  error  assigned,  and  it  was 
more  fully  discussed  before  us  then  any  of  the  preceding 
ones,  the  plaintiff's  counsel  contending  that  the  defendants 
were  estopped  by  their  own  acts  from  denying  that  the 
locus  in  quo  was  part  of  a  public  highway. 

In  deciding  this  point  we  must  turn  to  the  record,  and 
on  an  examination  of  the  whole  charge  of  the  Court,  the 
apparent  error  presented  by  the  plaintiff's  counsel  is  re- 
moved. The  plaintiff's  counsel  relied  much  on  the  fact 
that  the  defendants  had  made  embankments  on  each  side  of 
the  Railroad  to  facilitate  the  crossing  of  carriages,  but 
there  is  nothing  in  the  record  to  show  that  this  was  done 
more,  or  as  much  for  the  public  use,  than  their  own  con- 
venience; nor  is  the  permission  alleged  to  have  been 
given  by  the  defendants  to  the  public  to  cross  the  railroad, 
inconsistent  with  their  own  reserved  and  paramount  right 
to  use  it  for  their  own  purposes  at  all  times  and  on  all  oc- 
casions. The  defendants  never  abandoned  the  use  of  their 
road,  not  can  the  inference  be  drawn  from  any  facts  pre- 
sented in  the  record  that  they  intended  to  reverse  their  re- 
lation to  the  public  by  yielding  to  the  latter  the  paramount 
use  of  the  locus  in  quo,  and  thereby  to  subject  themselves  to 
a  qualified  and  subordinate  right  of  way. 

It  must  also  be  taken  into  consideration  that  it  was  in- 
cumbent on  the  plaintiff  to  prove  that  this  crossing  was 
part  of  a  public  road  or  highway,  and  not  for  the  defend- 
ant to  establish  the  negative.  But  in  addition  to  this  the 
record  shows  that  if  there  had  been  acts  of  permission  and 
consent  allowing  the  public  to  cross  the  railroad  at  its 
intersection  with  the  avenue,  or  acts  of  co-operation  in 
dedicating  the  land  to  the  public  by  making  embankments 
to  render  the  crossing  convenient,  all  these  acts  were  done 
and  performed  by  the  lessees  of  the  owners  of  the  railroad 
and  could  not,  therefore,   destroy  or  impair  the  rights  of 
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such  owners.     A  tenant  cannot  divest  his  landlord  of  his. 
property  or  abridge  his  rights  without  his  consent. 

Bates,  Chancellor.  The  plaintiff  claims  damages  for  an 
injury  which  he  sustained  while  crossing,  with  a  horse  and 
carriage,  the  railroad  of  the  defendants  at  the  place  of  its 
intersection  by  the  Washington  Avenue  in  New  Castle. 
The  injury  was  caused  by  his  horse  becoming  frightened 
at  some  cars  standing  on  a  sideling  at  the  crossing  and 
within  the  lines  of  the  avenue.  The  defendants  are 
charged  in  the  narr  on  the  ground  that  the  locus  in  quo  was 
a  public  road  or  a  public  street,  over  which  he  was  law- 
fully passing,  and  that  the  cars  were  on  the  sideling 
"wrongfully",  at  least,  as  against  him.  At  the  trial,  as  the 
record  shows,  there  was  no  dispute  as  to  the  occurrence  of 
the  injury  and  its  cause.  The  controversy  turned  upon 
the  question,  which  had  the  paramount  right  in  the  locus^ 
in  quo,  whether  the  public  to  use  it  as  a  crossing  for  the 
avenue,  or  the  defendants  to  use  it  for  the  purposes  of 
their  railroad  as  before  the  avenue  was  laid  out. 

On  the  part  of  the  defendants,  it  was  not  denied  that 
the  public  had,  since  this  avenue  was  laid  out,  used  the 
crossing,  and  this  with  the  defendants'  acquiescence,  and 
therefore  that  the  plaintiff  was  lawfully  upon  it;  but  they 
claimed  that  such  use  by  the  public  was  subordinate  to 
their  own  right  to  occupy  and  use  this  part  of  the  track 
for  all  the  purposes  of  a  railroad,  including  the  use  of  the 
sideling  in  the  manner  which  was  alleged  to  have  caused 
the  injury. 

The  plaintiff,  in  reply,  controverted  the  sufficiency  of  the 
proof  of  title  in  the  defendants  to  the  locus  in  quo,  and 
further  insisted  that  even  if  the  title  had  been  acquired, 
still  that  by  force  of  the  dedication  by  Tasker  &  Shaw  of 
the  land  over  which  Washington  Avenue  was  laid  out, 
and  also  of  certain  acts  of  the  defendants  claimed  to 
amotmt  to  a  concurrent  dedication  of  the  crossing,  or  at 
least,  to  a  recognition  of  the  right  of  the  public  to  use  it  as 
a  part  of  the  avenue,   there  had  inured  to  the  public  a 
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right  so  to  use  it  paramount  to  the  pre-existing  rights  of 
the  defendants  in  it. 

The  Court  instructed  the  jury  as  to  what  proof  was 
necessary  to  estabhsh  the  fact  of  a  dedication  by  Tasker  & 
Shaw;  also  that  such  dedication  if  made,  could  have  no 
effect  upon  the  rights  of  the  defendants;  further  that  upon 
the  facts  proved,  the  title  of  the  defendants  was  presump- 
tively established,  and  then  setting  forth  as  proved  and 
uncontroverted  a  certain  state  of  facts  bearing  upon 
the  main  question,  which  was  as  to  the  relative  rights  of 
these  parties  in  the  crossing,  the  court  gave  it  in  charge  to 
the  jury  as  a  conclusion  from  those  facts,  that  the  rights  of 
the  defendants  in  the  crossing  were  paramount  to  those  of 
the  public,  and  under  this  instruction  submitted  the  case 
upon  the  single  question  whether  the  cars  which  caused 
the  injury  were  or  were  not  standing  within  the  lines  of 
the  railroad.  The  charge  as  to  the  evidence  necessary  to 
establish  a  dedication  by  Tasker  &  Shaw  is  not  drawn  into 
question:  it  is  to  the  instructions  given  on  the  other  points 
stated  that  the  exceptions  are  taken,  which  are  now  to  be 
considered. 

The  Court  charged  the  jury  that  however  clearly  a  dedi- 
cation by  Tasker  &  Shaw  of  their  own  land  for  the  pur- 
poses of  an  avenue  might  have  been  proved,  yet  that  this 
alone  fell  short  of  establishing  any  right  of  the  public  in 
the  railroad  crossing;  for  as  the  Court  declare  Tasker  & 
Shaw  could  not  dedicate  the  lands  of  the  railroad  company 
to  such  use,  nor  could  they,  by  the  dedication  of  their  own 
lands,  impair  or  interfere  in  any  way  with  the  rights  of  the 
defendants  within  the  lines  of  their  road  under  their  char- 
ter, whether  to  the  soil  or  to  the  right  of  way,  to  hold, 
occupy  and  enjoy  the  same."  The  correctness  of  this  posi- 
tion is  so  self  evident  that  we  cannot  discuss  it.  The  ex- 
ception to  it  is  overruled. 

The  second  exception  applies  to  the  instruction  of  the 
court  upon  the  subject  of  the  defendants'  title  to  the  locus 
in  quo. 

This  was  a  part  of  the  track  of  the  New  Castle  &  French- 
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town  Turnpike  &  R.  R.  Co.  under  which  company  the 
defendants  were  operating  the  railroad  when  the  injury 
complained  of  occurred;  and  it  had  been  held  and  used 
by  the  New  Castle  &  Frenchtown  Company  and  its  lessees 
since  its  original  location  more  than  thirty  years  ago. 
Under  the  provisions  of  the  charter  of  the  N.  C.  &  F.  T. 
Turnpike  &  R.  R.  Co.  passed  in  1831,  the  company  was 
authorized  to  enter  upon  and  occupy  lands  for  the  use  of 
the  road,  and  provision  was  made  for  its  acquiring  title  in 
fee  simple  to  the  lands  occupied,  upon  compliance  with  cer- 
tain prerequisites,  which  being  fully  set  forth  in  the  charge 
of  the  Court  need  not  be  here  repeated.  There  was  no  di- 
rect evidence  at  the  trial,  of  the  acquisition  of  title  under 
these  provisions.  The  jury  were  instructed,  in  substance, 
that  an  uninterrupted  and  undisputed  possession  and  use 
of  the  locus  in  quo  for  the  purposes  of  a  railroad  during 
thirty  years  by  the  Frenchtown  Company  and  those  hold- 
ing under  it,  was  presumptive  evidence  that  the  company 
had  complied  with  the  requirements  of  the  statute  and 
thereby  acquired  the  fee  simple  in  the  land:  or  that,  at  all 
events,  such  a  possession  and  use,  aside  from  the  provisions 
of  the  statute,  would  be  presumptive  evidence  of  a  grant 
of  the  right  of  way  over  the  land  for  the  purposes  of  a 
railroad,  and  that  such  right  of  way  would  be  for  defense 
to  the  action,  as  effectual  as  the  fee  simple. 

This  instruction  is  correct  on  both  the  points  embraced 
in  it.  The  occupancy  and  use  of  land  for  any  specific 
purpose  during  a  period  of  twenty  years  and  upwards  with- 
out adverse  claim,  is  presumptive  evidence  of  the  grant  of 
such  an  easement  in  the  land  as  the  use  made  of  it  requires. 
This  is  a  principle  of  very  general  and  familiar  application 
under  which  arise  a  variety  of  prescriptive  rights,  such  as 
rights  of  way,  common  &c.  Applied  to  the  case  of  land  occu- 
pied and  used  for  railroad  purposes  in  the  absence  of  any 
statutory  provision  for  acquiring  the  fee  simple,  it  would 
raise  in  favor  of  the  Company  the  presvimption  of  a  grant 
of  the  right  of  way  without  the  fee  simple,  the  right  of  way 
being  an  easement  adequate  for  such  an  occupancy   and 
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use  of  the  land.    In  this  case,  however,  the  charter  contem- 
plates that  the  fee  simple  shall  attend  the  use  of  the  land, 
and  to  this  end  provides  for  its  being  acquired  in  a  mode 
more  convenient  than  by  the  ordinary  forms  of  convey- 
ance and  one  therefore  likely  to  be  resorted  to.     The  land 
having  since  been  held  and  used  for  the  purposes  author- 
ized by  the  charter,  must  be  presumed  to  have  been  taken 
under  it  and  in  accordance  with  its  requirements.     Omnia 
esse  rite  acta  proesumuntur.      Where  a  right,   privilege,   or 
office  created  by  law  is  in  fact  exercised,  in  a  collateral 
proceeding,   i.  e.,    one   not   specially   instituted   to   try   the 
question,  it  is  presumed,  until  the  contrary  is  shown,  to 
have  been  exercised  in  accordance  with  any  legally   pre- 
scribed conditions.     Thus  if  a  person  exercises  an  office, 
it  is  presumed,  except  in  a  quo  warranto,  that  he  has  the 
legal   qualifications  for  it   and  has  been  inducted  into  it 
with  any  requisite  formalities.     The  maxim  cited  applied 
as  well  to  private  as  to  official  acts,  even  to  transactions  of 
a  more  private  nature  than  those  now  under  consideration. 
In  Doe  d.  Griff  en  v.  Mason,  3  Camp.  7,  the  plaintiff's  title  rest- 
ed upon  the  assignment  of  a  term  to  secure  an  annuity :   but 
there  was  no  proof  of  the  annuity  being  enrolled  pursuant 
to  the  statute  17  Geo.  III.     The  Court  presumed  a  compli- 
ance with  the  statute.     In  Benson  v.  Bolles,  8  Wend.  175,  it 
was  announced  as  a  general  doctrine  and  applied  to  the 
case  that  "where  a  party  has  a  legal  right  to  enter  into 
possession  of  land  in  one  character  or  under  one  title,  the 
law  will  prestime  that  he  entered  in  that  character  and 
under  that   title."      See   also   Broom's   Legal  Maxims   511 
Law  Libr.  429 — 1  Phil,  on  Ev.  451,  with  Cowen  &  Hill's  notes 
Part  I  460.     Upon  the  same  principle  land  actually  occu- 
pied and  used  by  a  corporation  for  the  specific  purpose 
provided  for  in  their  charter,  must  be  presumed  to  have 
been   taken  in   accordance   with  the   law   authorizing   the 
appropriation  of  it.     In  a  collateral  proceeding,  which  this 
is,  such  a  presumption  attaches  to  the  possession  and  use 
of  the  land  from  the  time  when  it  is  taken.     Within  the 
period  of  twenty  years  afterward,  this  presumption  is  sub- 
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ject  to  be  rebutted.  The  lapse  of  over  twenty  years  makes 
the  presumption  conclusive.  The  jury,  therefore,  were  cor- 
rectly instructed  that  a  title  in  fee  simple  in  the  N.  C.  & 
F.  T.  Turnpike  &  R.  R.  Co.  was  shown.  But  as  it  was 
stated  by  the  Court  below,  it  is  immaterial  whether  the  N. 
C.  &  F.  T.  Turnpike  &  R.  R.  Co.  has  acquired  the  fee  sim- 
ple under  the  provisions  of  the  statute,  or  held  only  a  pre- 
scriptive right  of  way.  For  the  ground  of  defence  was 
the  right  of  that  company's  lessees  to  the  use  of  the  side- 
ling, and  the  use  of  a  sideling  in  connection  with  the  main 
track  is  incident  to  a  right  of  way  for  railroad  purposes. 
It  is  a  part  of  the  easement,  as  much  so,  as  is  the  running 
of  trains  over  the  main  track;  so  that  in  order  to  establish 
the  right  to  use  the  sideling  and  to  maintain  the  defence  in 
this  case  which  rested  upon  that  right,  a  right  of  way  over 
the  locus  in  quo  is  as  effectual  as  the  fee  simple  in  the  soil. 

It  was  strenuously  insisted  in  argtmient  that  any  instruc- 
tion respecting  title  in  the  defendants  was  irrelevant  and 
on  that  ground  subject  to  exception;  because,  as  it  was 
argued,  the  action  was  for  negligence  in  the  exercise  of  a 
conceded  right  to  use  the  road,  as  by  keeping  the  cars  on 
the  sideling  at  an  unreasonable  time,  and  that  the  title  of 
the  New  Castle  &  Frenchtown  Co.  was  not  drawn  into  ques- 
tion. But  this  objection  is  not  sustained  by  the  record. 
By  the  narr  the  defendants  are  not  charged  with  negligence 
as  for  keeping  the  cars  in  an  unskillful  manner  or  at  an 
unseasonable  time  on  a  sideling  where  they  had  an  acknowl- 
edged general  right  to  place  them,  but  they  are  charged 
with  placing  their  cars  "wrongfully,"  i.  e.,  wholly  without 
right,  on  ground  which  is  alleged  to  be  a  public  road  or  a 
public  street  unqualified  by  any  recognized  title  of  the 
defendants  therein.  In  another  connection  this  point  will 
present  itself  for  further  consideration. 

The  second  exception  is  overruled. 

The  fourth  exception  will  next  be  considered.  It  pre- 
sents the  main  subject  of  controversy.  It  appears  that 
the  defendants,  from  the  time  Washington  Avenue  was 
laid  out  in  1858,  acquiesced  in  the  use  of  the  crossing  b}' 
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persons  passing  over  the  avenue.  In  1863,  in  conse- 
quence of  a  change  in  the  course  of  the  railroad  eastward 
of  the  avenue,  it  became  necessary  to  raise  the  grade  of 
the  road  bed,  and  to  render  the  continued  use  of  the 
crossing  practicable  as  before  this-  change  of  grade,  the 
defendants  caused  a  space  of  eighteen  or  twenty  feet  on 
each  side  of  the  road,  and  within  the  lines  of  the  avenue, 
to  be  graded  up  to  the  level  of  the  track  as  raised. 

The  plaintiff's  counsel  prayed  the  Court  to  charge  in 
substance  that  by  these  acts,  the  defendant  had  not  only 
conceded  to  the  public  the  privilege  of  crossing  the  track, 
but  had  wholly  subordinated  to  the  public  use  of  the 
crossing  their  own  rights  in  it  as  a  part  of  their  railroad 
track,  so  that  as  against  persons  using  the  avenue  the 
defendants  had  not  the  right  to  place  or  keep  cars  on  the 
sideling, — not  even  in  the  usual  and  proper  course  of 
their  business.  To  this  extreme  result  it  is  claimed  in 
the  prayer  that  the  acquiescence  of  the  defendants  oper- 
ated. For  the  instruction  asked  is  that  by  the  acts 
referred  to,  operating  either  as  a  co-operation  with  Tasker 
&  Shaw,  in  the  laying  out  of  the  avenue,  or  as  a  waiver, 
or  as  an  estoppel  in  pais,  the  defendants  became  divested 
of  "any  claim"  to  keep  their  cars  on  the  crossing,  that 
is,  at  any  time,  in  any  mode,  or  for  any  purpose,  at  least, 
so  as  to  interfere  with  the  use  of  it  by  persons  passing 
over  the  avenue. 

The  Court  refused  to  charge  in  accordance  with  this 
prayer;  but  on  the  contrary,  after  setting  forth  the 
before-mentioned  acts  of  the  defendants  and  other  cir- 
cumstances explanatory  of  these  acts  established  in  proof, 
they  instructed  the  jury  thus: — that  "under  the  circum- 
stances any  use  of  the  crossing  by  persons  passing  or 
traveling  over  the  avenue  must  be  taken  to  be  subordi- 
nate or  subject  to  the  paramount  right  of  the  company 
to  hold,  occupy  and  use  the  railroad  and  its  sideling  and 
the  lands  within  the  boundaries  of  their  road." 

In  thus  dealing  with  this  subject  we  think  the  Court 
did  not  err.      It  is  true  that  the  defendants  bv   the  act?; 
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referred  to,  did  grant  to  the  public  what  may  be  called  a 
privilege  of  crossing — that  such  privilege  once  granted 
became  irrevocable;  further,  that  the  defendants  did,  to 
some  extent,  qualify  their  own  rights  previously  absolute 
with  respect  to  the  mode  of  using  the  track,  for  having 
given  to  the  public  this  privilege,  they  could  not  lawfully 
render  the  exercise  of  it  dangerous  by  any  use  of  the  track 
not  needful  for  the  due  prosecution  of  their  business. 
But  all  this  falls  short  of  the  position  assumed  in  the 
prayer  for  instructions,  and  upon  which  the  narr  grounds 
the  liability  of  the  defendants,  viz. :  that  the  place  of  cross- 
ing was  a  public  road  or  street  in  which  the  right  of  the 
public  to  cross  was  absolute  and  paramount  to  any  use  of 
it  by  the  defendants;  that  as  against  the  public  the  placing 
or  keeping  cars  on  the  sideling  was  always  and  wholly 
wrongful,  and  the  defendants  were  liable  for  the  conse- 
quences, whether  such  use  of  the  sideling  was  within  the 
proper  course  of  their  business  or  not.  This  is  the  ques- 
tion presented,  and  which  we  proceed  to  consider.  Two 
or  three  very  plain  considerations  will  help  to  answer  it. 

First,  then,  let  it  be  noted  that  it  is  wholly  a  question  of 
intention  on  the  part  of  the  defendants  whether  the  right 
of  crossing  granted  by  them  was  to  be  exercised  as  a 
right  paramount,  or  whether  as  subject  to  the  rights  of 
the  defendants  to  the  continued  use  of  their  track  and 
sideling  for  all  the  legitimate  purposes  of  a  railroad. 

At  the-  laying  out  of  the  Washington  Avenue  the 
defendants  (whether  holding  the  fee  in  the  soil  or  whether 
a  right  of  way  only,  it  matters  not)  had  absolute  control 
of  the  land  over  which  the  track  extended.  The  avenue 
was  not  opened  under  the  provisions  of  the  statute  for 
condemning  land  to  public  use  as  a  highway.  It  was  a 
voluntary  grant  by  Tasker  &  Shaw  to  the  public  of  an 
easement  in  their  own  land,  which  affected  no  right  of 
the  defendants  and  imposed  upon  them  no  obligation. 
Whether  persons  using  the  avenue  should  cross  the  rail- 
road track  at  all,  and  if  at  all,  subject  to  what  condition 
this    privilege    should    be    exercised,    depended    upon    the 
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voluntary  concession  of  the  defendants.  Again,  as  in 
the  absence  of  an  express  grant  the  intention  of  the 
defendants  is  to  be  ascertained  from  their  acts  considered 
in  connection  with  all  the  attending  circiunstances,  let  us 
before  examining  their  acts  observe  this  important  prin- 
ciple, viz. :  that  a  surrender  by  the  defendants  of  their 
paramount  right  in  the  use  of  the  track  for  all  the  pur- 
poses of  their  business  will  not  be  inferred  from  acts 
other  than  those  of  unequivocal  and  conclusive  import, 
such  acts  as  do  not  admit  of  a  contrary  construction. 
One  possessing  a  legal  right  or  advantage  cannot  be 
divested  of  it  upon  mere  presumption,  which  he  would 
be,  were  a  grant  of  it  inferred  from  equivocal  and  incon- 
clusive acts.  When,  therefore,  in  the  absence  of  an 
express  grant,  the  concession  of  a  right  is  sought  to  be 
deduced  from  the  acts  of  a  party,  as  in  a  case  of  waiver 
or  of  estoppel  in  pais,  the  acts  must  be  such  as,  if  relied 
upon  to  establish  a  waiver,  are  consistent  only  with  a 
relinquishment  of  the  right  as  it  is  claimed,  or  if  relied 
upon  to  work  an  estoppel,  the  acts  must  be  such  as  could 
have  been  understood  by  those  affected  by  them  only  as 
importing  a  relinquishment  of  the  right.  So  the  acts 
from  which  a  dedication  of  land  to  public  use  is  pre- 
sumed, are  always  of  the  like  conclusive  character.  The 
owner  of  a  body  of  land  in  order  to  enhance  the  value  of 
what  he  keeps,  throws  open  to  the  public  a  part  of  it,  and 
wholly  abandons  it,  except  that  he  may  use  it  as  one  of 
the  public.  This  is  held  to  be  a  dedication  simply, 
because  it  can  mean  nothing  else.  To  the  present  case 
the  rule  now  under  consideration  applies  with  peculiar 
force;  for  here  the  question  concerns  no  ordinary  right 
or  interest,  but  it  touches  the  exercise  of  a  corporate 
franchise  created  by  law,  and  which  involves  important 
interests  as  well  to  the  public  as  to  the  corporators.  Any 
abridgement  of  such  a  franchise,  or  of  the  facilities  for 
its  exercise,  is  most  unlikely  to  have  been  intended.  It 
remains  now  to  apply  these  considerations  to  the  case. 
The  plaintiff  grounds  his  prayer  for  instructions  upon 
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two  acts  of  the  defendants,  viz. :  their  consent  to  the  use 
of  the  crossing  by  the  public,  and  their  having  facilitated 
such  use  of  the  crossing — ^by  what  mode  is  not  specified. 
These  two  acts  separated  from  all  attending  and  explan- 
atory circumstances,  the  Court  was  requested  to  submit 
to  the  consideration  of  the  jury  with  a  charge  that  from 
these  alone,  if  found  to  have  been  proved,  a  paramount 
right  in  the  crossing  had  inured  to  the  public. 

Now,  even  had  the  proof  in  the  cause  presented  only 
the  bare  facts  thus  suggested  in  the  plaintiff's  prayer, 
these  would  not  have  warranted  the  instruction  requested. 
For  while  they  do  import,  as  before  stated,  a  grant  by 
the  defendant  to  the  public  of  the  privilege  of  crossing 
the  track,  yet  they  are  far  from  conclusive  that  the  priv- 
ilege granted  was  to  be  exercised  paramount  to  the  pre- 
existing rights  of  the  defendant.  The  privilege  of  cross- 
ing the  track  subject  to  the  continued  use  of  it  as  a  rail- 
road by  the  defendants  for  all  the  purposes  of  their  bus- 
iness, would  substantially  serve  the  purposes  of  the 
avenue,  and  therefore  the  acquiescence  of  the  defend- 
ants, and  even  their  adapting  the  crossing  to  the  grade 
of  their  track  would  naturally  import  no  more.  But  the 
Court  in  charging  as  to  the  effect  of  the  defendants' 
acts  upon  the  relative  rights  of  the  parties  in  the  cross- 
ing, submitted  to  the  jury,  as  was  proper  to  be  done,  the 
acts  referred  to  in  the  prayer  for  instructions  in  connec- 
tion with  other  circumstances  in  proof  which  were  ex- 
planatory of  the  real  import  of  those  acts,  and  presented 
thus,  the  whole  state  of  facts  proved  and  proper  to  be 
considered  in  determining  the  nature  and  extent  of  the 
privilege  granted  to  the  public,  which  stood  as  follows: 
When  Washington  Avenue  was  laid  out,  the  locus  in  quo 
was  devoted  specially  and  exclusively  to  the  business  of  a 
railroad.  For  this  it  had  been  acquired  and  was  then 
being  used,  and  for  this  its  continued  use  as  before  was 
indispensable.  The  business  involved  large  interests  to 
the  corporators  and  to  the  public:  for  prosecuting  it  to 
the  best  advantage,  the  preservation  of  all  the  rights  and 
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facilities  of  the  company  was  both  their  interest  and 
their  pubHc  duty.  On  the  other  hand  these  defendants 
had  no  interest  in  the  objects  for  which  the  avenue  was 
opened.  Their  whole  connection  with  it  was  accidental. 
It  so  happened  that  the  avenue  intersected  their  track 
and  for  using  it  a  crossing  became  necessary.  The 
defendants  opposed  no  resistance.  Their  original  atti- 
tude to  the  public  was  simple  acquiescence;  nor  was  this 
attitude  or  any  rights  resulting  from  it  at  all  varied  by 
their  adapting  the  crossing  to  the  new  grade  of  the 
road  in  1863;  for  the  effect  of  this  was  only  to  keep  the 
matter  in  statu  quo. 

On  the  other  hand  stands  the  conclusive  fact  tnat  from 
the  opening  of  -the  avenue  until  the  happening  of  the 
injury  complained  of,  the  defendants  continued  to  occup\- 
and  use  their  track  in  all  respects  as  before,  for  so  it 
must  be  presumed  in  the  absence  of  proof  to  the  con- 
trary. The  sideling  on  which  the  cars  stood  being  at 
the  place  of  intersection  when  the  avenue  was  opened, 
remained  there.  This  sideling  was  entire  until  the 
change  was  made  in  the  course  of  the  track  eastward  of 
the  crossing,  when  the  de  endants,  for  their  own  purposes 
so  far  as  appears,  removed  part  of  it,  but  a  portion  of  it 
extending  some  distance  within  the  lines  of  the  avenue 
remained,  and  we  must  presume,  continued  in  use. 
Indeed  the  facts  of  this  case  so  indicate.  From  all  these 
circumstances  it  would  be  a  violent  presumption  to  con- 
clude that  the  defendants  intended,  or  could  have  been 
understood  as  intending,  more  than  to  afford  to  the  pub- 
lic the  accommodation  of  a  crossing  over  the  track  with- 
out prejudice  in  any  respect  to  their  own  use  of  it.  The 
circumstances  were  not  sufficient  to  be  submitted  to  the 
jury  as  a  ground  from  which  they  might  infer  that  the 
defendants  had  surrounded  their  paramount  rights  in  the 
crossing.  Still  less  should  the  jury  have  been  instructed 
as  was  requested  that  such  surrender  was  a  legal  conclu- 
sion from  these  facts;  and  as  all  the  material  circimi- 
stances  were  uncontro verted,  wc  think  that  the  Court  was 
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correct  in  not  submitting  it  as  an  open  question  for  the 
jtuy,  and  in  charging  them  that  under  such  circumstances 
the  rights  of  the  defendants  remained  paramount. 

Considerations  of  pubHc  policy  seem  hardly  admissi- 
ble upon  such  a  question  as  this;  but  were  it  so  they 
would  not  be  served  by  construing  the  acts  of  companies 
under  such  circumstances  more  stringently  against  them. 
It  is  very  certain  that  if  by  permitting  a  road  opened  by 
private  persons  to  cross  their  tracks  their  own  use  of- the 
track  is  prejudiced,  or  even  rendered  doubtful  or  subject 
to  construction,  railroad  companies  will,  as  they  unques- 
tionably may  do,  enclose  their  roads  at  once,  in  all  such 
cases. 

Before  leaving  this  exception  it  should  be  noticed  that 
the  instructions  given  to  the  Jury  as  to  the  relative  rights 
of  the  parties  in  the  crossing  were  based  upon  a  state  of 
facts  which  the  charge  of  the  Court  treated  as  established 
in  proof  and  not  'controverted.  We  must  consider  that 
the  court  were  correct  in  so  dealing  with  the  proof;  be- 
cause in  the  bill  of  exceptions  no  evidence  is  set  forth  by 
which  alone  it  could  appear  whether  or  not  the  facts  stated 
by  the  Court  were  controverted,  nor  is  any  exception  taken 
to  the  charge  in  this  respect — on  the  contrarv.  the  bill,  by 
the  mode  in  which  it  is  framed  in  effect  (and  doubtless  it 
was  so  intended),  adopts  the  statement  of  the  proof  by  the 
charge  in  lieu  of  the  usual  statement  of  the  course  of  evi- 
dence on  the  points  excepted  to.  We,  therefore,  in  our 
consideration  of  the  case,  have  assumed  the  proof  to  be  as 
it  is  set  forth  in  the  charge, — ^no  less  and  no  more. 

In  accordance  with  the  views  which  have  been  expressed, 
the  fourth  exception  is  overruled. 

The  third  exception  is  the  only  remaining  one  to  be 
considered. 

It  embraces  the  concluding  portion  of  the  charge,  in 
which  the  Court  summing  up  the  points  before  ruled,  sub- 
mits the  case  to  the  jury  thus:  "If,  therefore  you  shall  be 
satisfied  from  the  evidence  that  the  cars  were  standing  on 
the  sideling  mentioned  and  within  the  boundaries  of  the 

21 
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N.  C.  &  F.  T.  Railroad,  although  they  may  have  been 
within  the  line  of  what  is  called  Washington  Avenue, 
your  verdict  should  be  for  the  defendants,  for  the  reason 
that  the  company  had  a  right  to  place  and  leave  them 
there,  whether  they  are  to  be  considered  the  owners  of  the 
soil  or  the  owners  of  the  railroad  and  the  right  of  way  as 
the  case  may  be."  It  will  be  observed  that  the  Court  here 
submits  the  case  to  the  jury  as  if  the  defendants'  liability 
for  the  injury  depended  solely  upon  the  question  before 
discussed,  whether  the  continued  use  of  the  track  and  side- 
ling by  the  defendants  for  the  purposes  of  their  business, 
was  or  was  not  subject  to  the  right  of  the  public  to  cross 
the  track;  and  having  ruled  that  under  the  circumstances 
the  right  of  the  defendants  was  not  so  subject  but  was  par- 
amount, there  remained  no  other  question  of  fact  to  be 
found  by  the  jur>',  but  whether  the  cars  which  caused  the 
injury  were  or  were  not  standing  within  the  lines  of  the 
railroad.  The  ground  of  error  in  this  mode  of  submitting 
the  case  insisted  upon  by  the  plaintiff's  counsel  was,  that 
the  defendants'  exemption  from  liability  in  this  action  did 
not  depend  solely  upon  the  question  of  their  having  a  par- 
amount right  to  place  cars  on  the  sideling; — that  even 
although  as  ruled  by  the  Court  the  defendant  had  such  a 
paramount  right,  yet  that  if  the  cars  were  placed  there 
under  such  circumstances  as  to  render  the  crossing  dan- 
gerous, and  at  a  time  when  it  was  not  needful  for  the  busi- 
ness of  the  company,  the  defendants  were  liable,  and  that 
the  Court  should  have  so  instructed  the  jury,  submitting 
to  them  the  question  whether  the  defendants  had  been 
guilty  of  negligence  as  to  the  time  or  mode  of  placing  or 
keeping  their  cars  on  the  sideling. 

Unquestionably  there  might  be  circumstances  under 
which  these  defendants  would  be  liable  for  injuries  sus- 
tained by  persons  in  crossing  their  track  to  and  from  the 
avenue.  In  affirming  their  paramount  right  for  all  the 
purposes  of  their  business  to  use  the  track  and  sideling, 
we  do  not  deny  their  responsibility  for  exercising  their 
right   in   a   manner   dangerous   to   the    public   and    at  the 
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same  time  not  required  for  the  proper  purposes  of  their 
road.  Sic  utere  tuo  ut  non  alienum  Icedas.  But  sitting  as  a 
court  of  error  upon  the  record  before  us,  we  cannot  reverse 
the  judgment  below  for  the  omission  to  submit  to  the  jur\' 
the  question  of  negUgence  in  this  case,  and  this  for  three 
reasons,  each  of  which  alone  is  conclusive. 

First,  the  issue  for  trial  raised  by  the  pleadings  excluded 
the   question   of  negligence. 

The  narr  grounds  the  defendants'  liability  for  the  inju- 
ry upon  a  total  denial  of  their  right  to  place  or  keep  their 
cars  upon  the  locus  in  quo,  a  denial  of  their  right  to  do  so 
at  any  time  or  for  any  purpose.  It  alleges  that  Washing- 
ton Avenue  is  a  "public  road,"  or  as  is  laid  in  the  second 
count  a  "public  street";  that,  on  this  public  road  or 
public  street,  (treating  the  place  of  intersection  as  being 
to  all  intents  and  purposes  a  part  of  the  avenue)  the 
defendants  "wrongfully  and  unjustly,"  i.  e.  wholly  with- 
out right,  "put  and  placed"  their  cars  and  "wrongfully 
and  injuriously  kept  and  continued  them  there,"  "in  con- 
sequence of  which  said  negligence  and  improper  conduct," 
(the  narr  proceeds)  the  injury  complained  of  resulted. 
Here  though  the  injury  is  ascribed  in  terms  to  "negligence 
and  improper  conduct,"  this  phrase  by  direct  reference 
applies  only  to  the  defendants  having  placed  their  cars  on 
a  public  road  or  street,  where  they  had  no  right  to  place 
them;  it  is  not  an  allegation  of  negligence  as  to  the  time, 
mode  or  purpose  of  placing  them  there  in  the  exercise  of 
an  admitted  general  right  on  the  part  of  the  defendants. 
To  the  narr  so  framed  the  defendants  pleaded  the  general 
issue,  and  thus  was  raised  as  the  issue  for  trial,  the  question 
whether  the  locus  in  quo  was  a  public  road  or  street,  and 
whether  the  defendants  had,  or  had  not,  the  right  as 
against  the  plaintiff  to  place  or  keep  their  cars  upon  it. 

This  right  was,  upon  the  pleadings,  the  whole  question 
at  issue,  and  the  Court  was  correct  in  so  submitting  the 
case  to  the  jur>'. 

Another  objection  to  reversing  the  judgment  for  the 
omission  of  the  Court  to  charge  upon  the  question  of  neg- 
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ligence  is,  that  it  does  not  appear  from  this  record  that 
their  was  any  evidence  tending  to  prove  such  negli- 
gence. The  bill  of  exceptions  does  not  set  forth  any  evi- 
dence in  the  cause,  but  adopts  (in  effect,  tho'  not  expressly) 
the  statement  of  the  case  made  in  the  charge  of  the  Court, 
and  from  this  statement  it  does  not  appear  at  what  time 
the  cars  were  standing  on  the  sideling,  whether  by  day  or 
at  night,  or  how  long  they  stood  there,  or  for  what  pur- 
pose they  were  placed  or  kept  there,  nor  do  any  of  the 
circumstances  connected  with  the  injury  complained  of 
appear,  but  all  that  this  record  discloses  as  to  the  occasion 
of  the  injury  is  that  it  was  caused  by  cars  of  the  company 
standing  on  their  sideling.  Taking  this  to  have  been  the 
whole  proof  on  this  point  below,  as  upon  a  writ  of  error  we 
are  bound  to  do,  (for  a  court  of  error  knows  nothing  but 
what  the  record  discloses)  there  does  not  appear  to  us  to 
have  been  sufficient  evidence  tending  to  establish  a  case  of 
negligence  to  warrant  a  reversal  of  the  judgment  on  the 
ground  that  the  question  of  negligence  was  not  submitted 
to  the  jury. 

But  another  objection  equally  decisive  is,  that  the  Court 
below  were  not  requested  to  submit  to  the  jury  any  ques- 
tion of  negligence;  but  on  the  contrary,  in  strict  accord- 
ance with  the  averments  of  the  narr,  the  plaintiff's  coun- 
sel in  his  prayer  for  instructions,  which  is  part  of  the 
record,  rested  his  case  upon  a  simple  denial  of  the  right  of 
the  defendants  to  place  or  keep  their  cars  on  the  sideling, 
claiming  that  this  right  they  had  lost,  as  against  persons 
passing  over  the  avenue,  by  certain  acts  amounting  to  a 
dedication  of  the  crossing  as  a  part  of  the  avenue  or  at 
least  amounting  to  waiver  of,  or  an  estoppel  against,  the 
exercise  of  such  right. 

It  is  a  settled  rule  that  a  judgment  shall  not  be  reversed 
for  an  omission  to  give  to  the  jury  an  instruction  which 
was  not  requested  at  the  trial.  3  S.  &  R.  373,  380,  7  S.  & 
R.  99,  6  Wend.  268,  274,  2  Peters  15. 

It  is  the  opinion  of  the  Court  that  the  judgment  below 
be  affirmed.    Wootten,  J.,  concurred. 
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FALL  SESSIONS. 
1866. 


William  Edgell,  Administrator  of  John  H.  Pratt  de- 
ceased, defendant  below,  appellant,  v.  Thomas  Coates, 
plaintiff  below,  respondent. 

The  action  upon  a  due  bill  payable  on  demand  and  without  date,  and  no 
other  proof  of  demand  of  payment  of  it  than  the  institution  of  the  suit 
upon  it,  must  be  commenced  in  six  years  after  the  making  and  delivery 
of  it,  if  the  statute  of  limitations  is  pleaded. 

Pronarr  in  assumpsit  on  appeal  from  a  justice  of  the 
peace  upon  a  due-bill  without  date  and  payable  on  demand 
for  $72.00  from  John  H.  Pratt,  the  deceased,  to  Coates, 
the  plaintiff  below.  There  was  no  proof  that  any  demand 
of  payment  of  it  had  been  made  prior  to  the  death  of 
Pratt,  or  when  it  was  made  and  delivered  to  Coates. 

Cullen,  for  the  defendant  below.  As  the  statute  of  limita- 
tions among  other  defences  had  been  pleaded,  and  no  ac- 
tion would  lie  upon  it  without  a  demand,  and  there  was  no 
proof  that  any  had  been  made  upon  Pratt,  or  when  it  was 
made  and  delivered  by  him,  the  plaintiff  below  must  prove 
that  the  suit  was  commenced  within  three  years  after  it 
was  made  and  delivered  to  him,  or  he  would  be  barred. 


326  SUPERIOR   COURT. 


Lay  ton,  for  the  plaintiff  below.  There  were  some  facts 
stated  by  the  witnesses  which  would  warrant  the  jury  in 
presuming  that  it  was  made  in  February  or  March,  1865. 
as  there  was  no  proof  before  them  that  the  parties  had 
ever  had  any  dealings  prior  to  that  time. 

The  Court,  Gilpin,  C.  J .,  charged  the  jury,  that  the  plain- 
tiff Coates,  must  prove  to  their  satisfaction  that  the  due 
bill  was  made  and  delivered  by  the  deceased  to  him,  and, 
as  the  statute  of  limitations  had  been  pleaded,  that  the 
suit  below  had  been  commenced  within  six  years  there- 
after, or  he  could  not  recover,  since  no  other  demand  for 
the  pa^-ment  of  it,  had  been  proved,  than  the  institution  of 
the  suit,  which  was  equivalent  to  it. 


Doe  d.  William  H.  Swiggett  and  Curtis  A.  Conway  v. 
Richard  Roe,  casual  ejector,  and  Joseph  Kollock,  tenant 
in  possession. 

A  search  into  all  the  writs  in  the  Prothonotary's  office  is  not  necessary  to 
render  the  entries  contained  in  the  execution  docket  therein,  admissible 
as  secondary  evidence  of  the  pre-existence,  loss  and  contents  of  missing 
execution  process  on  a  judgment  in  the  Superior  Court,  but  a  diligent 
search  among  the  writs  of  the  terms  to  which  they  were  returnable,  will 
be  sufficient  for  the  purpose. 

An  objection  to  the  levy  of  a  fi.  fa.  on  the  ground  that  it  did  not  include 
all  the  lands  of  the  defendant,  or  on  the  ground  that  the  description  of 
the  land  contained  in  the  levy,  was  too  general  and  indefinite  to  identify 
the  land,  cannot  be  taken  after  the  return  term  of  the  fi.  fa.  and  inqui- 
sition. Nor  can  any  objection  be  taken  to  the  sale  of  the  land  thereon 
for  the  purpose  of  invalidating  or  setting  it  aside,  after  the  term  to 
which  the  sale  is  returned.  If  the  objection  is  not  taken  at  the  return 
term  of  the  writ,  the  sale  is  affirmed  as  a  matter  of  course,  and  is  final  in 
its  character  and  eflfect. 

The  provision  of  the  statute.  Rev.  Code,  chap.  1 1 1  sec.  48,  which  prescribes 
the  duty  of  the  sheriff  in  respect  to  levying  on  land  and  holding  inquisi- 
tions, is  very  general  in  its  terms  and  gives  him  great  latitude  in  describ- 
ing the  land  levied  on.  Its  language  is,  "If  there  have  been  a  levy  or 
seizure  of  land,  the  sheriff's  return  shall  specify  the  principal  improve- 
ments thereon,  if  any,  as  well  as  the  known  or  computed  quantity,  and 
the  situation  thereof."    If  there  are  no  improvements  upon  it,  he  is  to 
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return  none  in  the  description.  He  is  to  state  the  known  or  computed 
quantity  of  it,  and  if  he  knows  the  exact  quantity,  it  is  his  duty  to  state 
it;  if  he  does  not,  he  is  required  to  state  the  estimated,  computed,  or 
reputed  quantity  of  it.  The  terms  "known  "  and  "computed "  are  used 
in  the  act  in  contradistinction  to  each  other,  and  have  this  import  or 
signification.  If  in  the  absence  of  fraud,  the  sheriff  errs  in  regard  to 
the  quantity,  it  is  not  material,  and  does  not  vitiate  or  render  void  the 
levy  or  return. 

He  is  also  required  to  state  where  the  lands  are  situate,  and  he  has  done 
so  by  describing  them  as  being  in  Dagsborough  Hundred,  Sussex  Coun- 
ty, and  adjoining  lands  of  Joseph  KoUock  and  others. 

The  statute  is  general  in  its  terms,  and  does  not  require  a  special  or  partic- 
ular description.  A  general  description  is  sufficient,  if  such  description 
identifies  the  land  and  its  locality. 

The  description  of  the  land  levied  on,  as  recited  in  the  venditioni  exponas 
and  set  out  in  the  sheriff's  deed,  namely,  "  No.  2,  a  certain  tract  or  par- 
cel of  land  situate  in  Dagsborough  Hundred  and  County  of  Sussex,  con- 
taining 140  acres,  more  or  less,  and  no  improvements,  adjoining  lands 
of  Joseph  Kollock  and  others,  a  part  of  which  is  cypress  swamp,"  is 
sufficient  to  cover  and  include  all  the  lands  of  which  the  defendant  in 
the  execution  died  seized,  situated  in  Dagsborough  Hundred,  Sussex 
County,  which  adjoined  lands  of  Joseph  Kollock  and  others,  upon 
which  there  were  no  improvements  at  the  time  of  the  levy,  and  a  part  of 
which  was  cypress  swamp.  And  the  fact  that  the  tract  contained  more 
than  140  acres,  will  not  of  itself,  vitiate  or  avoid  the  sale.  For  where  a 
tract  of  land  is  levied  on  and  sold  by  the  sheriff  as  a  tract  of  so  many 
acres,  more  or  less,  the  purchaser  takes  the  whole  tract  without  refer- 
ence to  the  computed  quantity  which  it  is  said  to  contain. 

Ejectment  for  a  tract  of  seventy-five  acres  of  land  in 
Dagsborough  hundred.  This,  together  with  another  tract 
adjacent  to  it,  containing  one  hundred  and  seventy-six 
acres,  had  formerly  belonged  to  one  James  A.  Harris  in 
his  life  time,  the  former  of  which  he  had  bought  at  sheriff's 
sale  in  the  year  1838  on  a  judgment  at  the  suit  of  Jesse 
Green  against  Truitt  Thompson,  then  the  owner  of  it,  and 
described  in  the  sheriff's  deed  as  tract  No.  2,  containing 
sixty  acres,  more  or  less,  and  the  latter  of  which  he  had 
before  purchased  by  deed  of  bargain  and  sale  of  one  Paul 
Thoroughgood  in  the  year  1836.  After  the  death  of  James 
A.  Harris,  a  judgment  was  obtained  in  this  court  in  the 
year  1847,  against  his  administrator  at  the  suit  of  the  ad- 
ministrator of  Peter  P.   Harris  deceased,  which  remained 
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unexecuted  until  the  year  1852.  The  original  writs  of 
execution  upon  it  could  not  be  produced,  but  the  counsel 
for  the  defendant  called  the  Deputy  of  the  Prothonotary  as 
a  witness,  and  proved  that  two  diligent  searches  had  been 
made  for  them,  and  that  they  could  not  be  found  in  the 
oflfice  where  they  properly  belonged.  On  cross  examination, 
however,  by  the  counsel  for  the  plaintiff,  he  answered  that 
his  searches  for  them  had  been  confined  to  the  entire  bun- 
dles of  writs  for  each  of  the  terms  to  which  they  were  re- 
spectively returned,  and  the  pigeon  holes  in  which  those 
bundles  are  kept. 

Upon  which  he  raised  the  objection  that  the  search  had 
not  been  sufficient,  and  that  it  should  have  been  extended 
to  the  overhauling  and  inspection  of  all  the  bundles  and 
all  the  writs  in  the  office,  before  any  secondary  evidence  of 
their  previous  existence  and  loss,  or  of  the  contents  of 
them,  could  be  admitted  to  prove  them. 

But  the  Court  overruled  the  objection  and  held  the  search 
to  be  sufficient,  and  the  secondary  e\ndencc  to  be  admissi- 
ble. 

The  execution  docket  of  the  office  was  then  produced 
and  showed,  among  other  writs  and  returns  upon  the  judg- 
ment, that  an  alias  fi.  fa.  had  been  issued  thereon  and  re- 
turned to  the  April  Term  1851,  nulla  bona  and  levied  on 
land  as  per  inquisition,  which,  inquisitors  say,  will  not  rent. 
Also  a  venditioni  exponas  returned  to  the  October  Term 
following,  "land  advertised  and  not  sold  by  order  of  the 
plaintiff;"  and  a  pluries  venditioni  exponas  thereon  to  April 
Term  1852,  returned  "land  advertised  and  on  March  2nd  of 
the  same  year  tract  No.  2.  sold  to  Joseph  Kollock  for  the 
.svim  of  S700,  and  No.  1.  remained  unsold  for  want  of  bid- 
ders," by  Philip  C.  Jones,  sheriff,  which  was  followed  by 
his  deed  therefor  to  the  defendant.  The  description  of 
the  land  levied  on  and  sold  was  the  same  in  each  of  the 
writs,  and  the  deed  was  the  same,  and  was  as  follows:  "No 
2.  A  certain  tract  or  parcel  of  land  situate  in  Dagsbor- 
ough  Hundred  and  county  of  Sussex,  containing  140  acres, 
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more  or  less,  and  no  improvements,  adjoining  lands  of 
Joseph  Kollock  and  others,  a  part  of  which  is  cypress 
swamp."  It  was  proved  by  the  testimony  of  the  plaintiff 
in  the  writs,  that  No.  1,  or  the  mansion  farm  of  the  de- 
ceased was  not  sold,  because  it  would  rent  for  something 
for  the  benefit  of  his  heirs,  but  the  other  portion  was  a 
tract  of  unimproved  land,  which  would  not  rent  for  any 
thing,  and  was,  therefore,  sold  at  the  sheriff's  sale  and 
bought  by  the  defendant.  It  was  also  proved  that  the 
deed  from  Paul  Thoroughgood  to  the  deceased,  included 
with  a  larger  tract  adjoining  it,  the  tract  first  mentioned 
and  now  in  dispute  between  the  parties  to  the  suit,  and 
comprised  in  the  whole  about  250  acres.  Afterward  pro- 
ceedings were  instituted  in  the  Orphans'  Court  of  the  coun- 
ty for  the  division  of  the  real  estate  of  the  deceased  ajnong 
his  heirs  at  law,  in  virtue  of  which,  and  pursuant  to  the 
order  of  that  court,  the  tract  of  land  now  in  dispute  was 
sold  at  public  sale  by  the  trustee  appointed  for  that  pur- 
pose, and  was  purchased  by  the  lessors  of  the  plaintiff, 
William  H.  Swiggett  and  Curtis  A.  Connaway,  which  sale 
was  afterward  confirmed  by  the  court,  and  the  same  being 
assigned  to  them,  they  thereupon  entered  into  recognizance 
to  pay  the  price  bid  for  it,  as  prescribed  in  the  recognizance. 
The  defendant,  however,  attended  the  trustee's  sale 
of  it,  and  there  gave  public  notice  that  he  claimed  to  own 
the  land  exposed  to  sale  by  him,  and  that  he  had  before 
brought  it  at  the  sheriff's  sale  above  stated. 

Layton,  for  the  plaintiffs.  The  plaintiffs  claim  the  tract 
in  dispute,  which  contains  between  seventy-four  and  seventy- 
five  acres,  by  virtue  of  the  legal  title  and  the  facts  which 
had  been  proved  and  established  before  the  jury  in  the 
case.  The  levy  of  the  sheriff,  which  had  been  produced 
before  them,  on  the  lands  of  James  A.  Harris,  deceased, 
was  null  and  void,  because  he  was  bound  to  levy  the  exe- 
cution on  all  his  lands,  when,  in  fact,  he  levied  only  upon 
a  small  portion  of  them.  The  levy  was  invalid  and  void 
as  against  the  heirs  at  law  of  James  A.    Harris,  for  the 
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reason  just  stated,  as  well  as  on  the  ground  that  it  was  too 
vague,  general  and  indefinite  in  the  description  which  it 
professes  to  give  of  the  portion  even,  of  the  lands  levied  on 
by  him;  and  for  these  reasons,  the  plaintiffs  were  entitled  to 
recover  the  tract  in  controversy  between  them  and  the  de- 
fendant. 18  Johns.  355.  1  Harr.  &  Johns.  449.  1  Wash.  29. 
Farmers  Bank  et  al.  v.  Massey  et  al.  1  Harr.  186.  13  Johns. 
97.  1  Johns.  Ch.  Reps.  502.  Rev.  Code,  chap.  Ill  sees,  5,  30. 
48.  The  quantity  of  land  which  Paul  Thoroughgood  and 
wife  by  their  deed  conveyed  to  James  A.  Harris,  comprised 
two  distinct,  though  adjoining  tracts,  the  one  containing 
seventy-nine,  and  the  other  ninety-seven,  acres,  the  first  as 
part  of  a  tract  called  Houston's  Addition  to  Hudson's  Folly, 
and  the  other,  as  part  of  the  tract  called  Confusion,  making 
in  all  one  hundred  and  seventy-six  acres,  which,  added  to 
the  seventy-four  acres  now  in  dispute  between  the  parties 
to  this  action,  would  give  the  defendant  two  hundred  and 
fifty  acres,  when  all  his  deed  from  Philip  C.  Jones,  sheriff, 
calls  for,  is  one  hundred  and  forty  acres;  and  without  add- 
ing the  tract  of  seventy-four  acres  in  dispute  between  them, 
he  would  still  have  one  hundred  and  seventy-six  acres  un- 
der his  purchase  at  the  sheriff's  sale,  or  just  thirty-six  acres 
more  than  the  sheriff's  deed  calls  for.  It  was,  therefore, 
manifest  that  that  officer  never  intended  to  sell  or  convey, 
and  never  did,  in  fact,  sell  and  convey  to  him  two  hundred 
and  fifty  acres  for  one  hundred  and  forty  acres,  more  or  less, 
or  under  that  enumeration,  sold  and  conveyed  to  him  in  ad- 
dition to  the  other  two  tracts  of  one  hundred  and  seventy- 
six  acres,  the  tract  of  seventy-four  acres  now  alone  in  dispute 
under  that  deed.  There  was  nothing  in  the  description  con- 
tained in  the  writs,  or  his  deed,  which  necessarily  included 
or  applied  to  this  partictdar  tract,  or  implied  that  either 
that  or  the  whole  of  the  lands  of  the  deceased  were  seized 
in  execution  and  sold  by  him,  (and  which,  in  point  of  fact, 
were  not) ;  for  unfortunately  the  terms  of  it  were  so  general 
and  indefinite,  that  they  would  apply  with  equal  fitness  and 
propriety,  to  any,  or  all  of  the  tracts  the  deceased  owned  in 
that  immediate  locality,  containing  in  the  aggregate  about 
one  hundred  and  forty  acres. 
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Cullen,  (Moore  with  him,)  for  the  defendant.  It  was  now  too 
late  to  object  to  the  description,  or  to  the  validity  of  the 
sheriff's  sale  of  the  tract  in  question.  For  admitting  for 
the  sake  of  argximent,  that  there  was  any  defect  or  imper- 
fection in  the  description  of  the  land  seized,  or  in  the  levy, 
inquisition,  or  in  the  execution  of  the  writs  in  any  partic- 
ular, it  was  all  cured  by  the  return  and  confirmation  of 
the  sale,  and  deed  of  the  sheriff  executed  and  delivered  in 
pursuance  of  it  as  much  as  fourteen  years  ago.  For  any 
irregularity  or  defect  of  the  kind  he  had  alluded  to,  could 
only  be  taken  advantage  of  by  any  party  prejudiced  or 
affected  by  it,  at  the  furthest,  by  the  second  term  of  the 
court  after  the  return  of  the  inquisition,  or  on  the  return 
of  the  sale  by  the  sheriff  and  before  the  confinnation  of  it 
by  the  court.  Burton  v.  Wolfe,  4  Harr.  221.  All  the 
cases  cited  on  the  other  side,  were  on  such  applications  as 
he  had  just  stated.  But  no  exception  having  been  taken 
in  time  for  such  defect,  if  there  was  any,  which  he  denied, 
by  any  of  the  parties  concerned,  either  the  administrator, 
or  the  heirs  at  law  of  the  deceased,  the  law  woiild  not  allow 
the  rights,  or  the  interests  of  an  innocent  and  bona  fide  pur- 
chaser, who  was  not  responsible  for  any  such  defect,  or 
privy  to  any  impropriety  or  illegality  in  the  mode  or  manner 
of  executing  the  process,  to  be  impugned  or  even  called  in 
question  after  such  a  long  lapse  of  time,  and  particularly  by 
a  subsequent  purchaser  of  the  premises  at  a  public  sale 
with  full  notice  and  knowledge  of  his  claim  and  title  to 
them. 

As  to  the  discrepancy  and  excess  in  the  nimiber  of  acres 
actually  contained  in  the  land  sold  and  conveyed,  and  the 
nvimber  of  acres  called  for  in  the  deed  of  the  sheriff,  it  was 
not  material  in  such  sales  and  conveyances,  because  a 
sheriff  is  not  selling  his  own  land,  but  another's,  and  is 
neither  bound,  nor  presumed  to  know  the  measurement 
or  quantity  of  it.  The  remedy  for  such  a  mistake  in  a 
bargain  and  sale  between  private  parties,  is  usually  in 
chancery,  but  even  then,  only  when  the  land  is  bought 
and  sold  for  so  much  as  is  particularly  stated  as  to  quan- 
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tity,  or  at  a  stipulated  price  per  acre.  But  when  it  is 
sold  in  gross  for  a  certain  sum,  and  is  described  as  con- 
taining so  many  acres,  more  or  less,  or  a  specific  number 
of  acres  by  computation,  it  is  only  regarded  as  matter  of 
description,  and  not  as  of  the  essence  of  the  contract,  and 
it  will  consequently  neither  vitiate,  invalidate,  or  affect 
the  sale.  4  Kent's  Com.  466.  4  Mason  s  Rep.  414.  6  Cow. 
706.  1  Caines'  Rep.  493.  Hild.  on  Vendors,  30,  316.  2  Washb. 
on  Real  Prop.  630. 

Layton,  replied. 

The  Court,  Gilpin,  C.  J .,  charged  the  jury.  It  is  contend- 
ed by  the  counsel  for  the  plaintiffs,  that  the  levy  of  the 
sheriff  under  the  fi-  fa.  issued  in  this  case,  was  an  illegal  or 
void  levy — first,  because,  as  he  alleges,  it  does  not  include 
all  the  land  of  which  James  A.  Harris  died  seized;  and 
secondly,  because  the  description  of  the  land,  contained  in 
the  levy,  is  too  general,  indefinite  and  uncertain,  to  iden- 
tify the  land,  and  that,  therefore,  the  levy  was  insufficient 
and  void. 

Now  as  to  the  first  ground  of  objection,  we  say  to  you 
that  the  objection  comes  too  late. 

It  might  have  been  taken  at  the  return  term  of  the  levy, 
to  wit,  at  the  Apr.  T.  1851,  and  the  inquisition  and  con- 
demnation would  have  been  set  aside  upon  its  being  shown 
to  the  court  that  all  the  lands  had  not  been  levied  upon; 
but  not  having  taken  it  then,  it  can  not  be  taken  now; 
because,  it  is  a  rule  of  this  court,  that  no  objecton  to  the 
inquisition  can  be  taken  after  the  return  term  of  the  fi.  fa. 
and  inquisition,  except  in  the  special  case  of  want  of  notice. 
Nor  can  any  objection  be  taken  to  the  sale,  for  the  purpose 
of  invalidating  or  setting  it  aside  after  the  term  to  which 
the  sale  is  returned.  If  the  objection  is  not  taken  at  the 
return  term  of  the  writ,  the  sale  is  affirmed  as  matter  of 
course,  and  is  final  in  its  character  and  effect.  And, 
therefore,  we  say  to  you  that  the  plaintiff  can  not  avail 
himself  of  this  objection  at  this  late  day,  nor  in  this 
case. 
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The  second  ground  of  objection  to  the  levy,  is,  that  it  is 
too  general,  indefinite  and  uncertain. 

Now,  in  regard  to  this  objection,  it  is  proper  to  advert 
to  the  statute  law  of  this  State,  which  prescribes  the  dut\' 
of  the  sheriff  in  respect  to  levying  on  land  and  holding  of 
inquisitions. 

Section  48  of  chapter  111,  which  defines  the  duty  of  the 
sheriff  on  this  point  is  very  general  in  its  terms,  and  gives 
the  sheriff  great  latitude  in  describing  the  land  levied  on. 
Its  language  is,  "If  there  has  been  a  levy  or  seizure  of 
land,  the  sheriff's  return  shall  specify  the  principal  im- 
provements thereon,  if  any,  as  well  as  the  known,  or 
computed  quantity,  and  situation  thereof."  Now,  are  the 
requirements  of  this  provision  of  the  statute,  satisfied  by 
the  return  of  the  sheriff?  He  is  to  specify  the  principal 
improvements,  if  any,  and  he  returns  that  there  were  no 
improvements  on  the  land.  He  is  to  state  the  known  or 
computed  quantity  of  the  land.  If  he  knows  the  exact 
quantity,  it  his  duty  to  state  it;  if  he  does  not  know  the 
exact  quantity,  he  is  required  to  state  the  estimated,  com- 
puted or  reputed  quantity,  the  words  'known'  and  'com- 
puted,' being  used  in  the  act  in  contradistinction  to  each 
other;  the  one  as  an  ascertained  and  exact  quantity,  and  the 
other  as  an  unascertained,  uncertain,  but  estimated  quan- 
tity. If,  in  the  absence  of  fraud,  the  sheriff  erred  in 
regard  to  the  quantity,  it  is  not  material,  it  does  not  vitiate 
or  render  void  the  levy  or  return.  He  is  also  required  to 
state  where  the  lands  are  situate;  and  he  has  done  so,  by 
describing  them  as  being  in  Dagsboro  Hundred,  in  this 
County,  adjoining  lands  of  Joseph  Kollock  and  others. 

The  statute,  as  I  have  already  stated,  is  general  in  its 
terms.  It  does  not  reqmre  a  special  or  particular  de- 
scription. A  general  description  is  sufficient,  if  such  de- 
scription identifies  the  land  and  its  locality. 

Entertaining,  as  we  do,  this  view  of  the  true  construc- 
tion and  meaning  of  the  statute,  we  are  bound  to  say  to 
you,  that  the  levy  and  description,  made  and  returned  by 
the  sheriff,  are  valid  and  sufficient  in  law,  and  that  the 
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plaintiff's  objection  on  this  ground,  can  not  avail  him  in 
this  case. 

It  is  contended  •  b>-  the  counsel  for  the  defendant  thai 
the  several  pieces  or  parcels  of  land,  purchased  by  James 
A.  Harris  at  different  times,  and  from  different  persons, 
and  of  which  he  died  seized,  and  which  are  delineated  on 
the  plots  which  have  been  submitted  to  you,  adjoined 
each  other,  and  constituted  in  fact  one  tract  of  land,  and 
were  so  held  by  James  A.  Harris  at  the  time  of  his  decease. 
On  the  other  hand,  the  counsel  for  the  plaintiffs  contends 
that  these  several  pieces  or  parcels  did  not  so  adjoin  each 
other  as  to  constitute  one  tract,  but  were  distinct  and  sep- 
arate parcels,  and  were  so  held  by  Mr.  Harris  at  the  time 
of  his  death. 

It  will  be  for  you.  gentleman  of  the  jury,  to  determine 
from  the  evidence  before  you,  which  of  these  two  propo- 
sitions or  positions,  is  the  true  one;  for  upon  the  solution 
of  the  question,  involved  in  these  propositions,  must  de- 
pend your  verdict. 

The  description  of  the  land  levied  on,  as  recited  in  the 
Venditioni  Exponas,  and  set  out  in  the  sheriff's  deed — ^namely 
"No.  2,  a  certain  tract  or  parcel  of  land  situate  in  Dagsboro 
Hd.  and  county  of  Sussex,  containing  140  acres,  more  or  less, 
and  no  improvements,  adjoining  lands  of  Joseph  Kollock 
and  others,  a  part  of  which  is  cypress  swamp,"  is  sufhcient 
to  cover  and  include  all  the  lands  of  which  James  A.  Harris 
died  seized  situate  in  Dagsboro  Hundred  in  this  County, 
which  adjoined  lands  of  Joseph  Kollock  and  others,  upon 
which,  at  the  time  of  the  levy,  there  were  no  improvements, 
and  a  part  of  which  was  a  cypress  swamp.  And  the  fact, 
that  the  tract  contained  more  than  140  acres  will  not,  of 
itself,  vitiate  or  avoid  the  sale;  and  the  purchaser,  the 
defendant  in  the  case,  is  entitled  to  all  the  lands  which 
are  fairly  included  in  the  description  contained  in  the  levy, 
although  the  quantity  may  exceed  140  acres.  For  where 
a  tract  of  land  is  put  up  and  sold  as  such  by  the  sheriff, 
that  is,  sold  as  a  tract  of  so  much  land,  "more  or  less,"  the 
purchaser  takes  the  whole  tract,  without  reference  to  the 
computed  quantity  which  it  is  said  to  contain. 
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The  question  therefore  you  are  called  upon  to  determine 
according  to  the  evidence,  is,  whether  the  land  in  dispute 
constituted  an  adjoining  part  of  the  lands  of  which  James 
A.  Harris  died  seized,  situate  in  Dagsboro  Hd.  in  this 
County  which  adjoined  lands  of  Joseph  Kollock  and 
others.  If  you  shall  be  satified  from  the  evidence  that 
such  is  the  fact,  then  your  verdict  should  be  for  the  defend- 
ant. 

On  the  other  hand,  if  you  are  satisfied  from  the  evi- 
dence, that  the  land  in  dispute  did  not  constitute  an  ad- 
joining part  of  the  lands  of  which  James  A.  Harris  died 
seized,  situate  in  Dagsboro  Hundred  in  this  County, 
which  adjoined  lands  belonging  to  Joseph  Kollock  and 
others,   your  verdict  should  be  in  favor  of  the  plaintiffs. 


EzEKiEL    Dawson   v.  Susanna   Smith  ct  al. 

When  upon  an  issue  of  devisavit  vel  non,  one  of  the  questions  involved  is, 
whether  the  will  was  lost,  the  will  can  only  be  proved  by  evidence 
aliunde  and  by  parol,  which  is  admissible  for  the  purpose. 

Proof  of  the  execution  of  a  will  and  of  its  existence  at  one  time  as  a  for- 
mal will  of  the  deceased,  and  of  a  diligent  search  for  it  since  her  death 
without  its  having  been  found,  is  sufficient  ground  for  the  admission  of 
parol  evidence  to  prove  the  substance  and  contents  of  it.  Such  is  the 
rule  of  evidence  in  regard  to  records,  deeds  and  other  instruments  of 
writing.  As  to  the  presumption  under  the  facts  and  circumstances 
proved,  that  the  deceased  may  herself  have  destroyed  it  animo  revocandi 
that  is  a  question  of  fact  to  be  determined  by  the  jury  under  the  issue 
sent  up  to  be  tried  by  them,  and  not  by  the  court  on  any  assumptior.,  or 
presumption  whatever. 

The  rule  of  evidence  in  regard  to  depositions  does  not  require  entire  mu- 
tuality or  identity  of  the  parties  in  the  two  suits.  In  respect  to  them, 
it  is  in  general  sufficient,  if  the  matters  in  issue  were  the  same  in  both 
cases,  and  the  party  against  whom  the  deposition  is  offered,  had  full 
power  to  cross-examine  the  witness.  For  where  the  same  matter  is 
substantially  in  controversy  in  the  two  cases,  though  the  parties  may 
be  different,  and  the  one  against  whom  the  deposition  is  offered,  had 
full  opportunity  to  examine  the  witness,  it  is  admissible. 

If,  after  the  making  of  the  will,  the  deceased  took  it  into  her  possession  and 
it  continued  in  her  possession  until  it  disappeared,  the  presumption  will 
be  that  she  voluntarily  destroyed  it  animo  revocandi.  And  yet  this 
presumption  may  be  rebutted  by  contran'  evidence;  for  if,  in  the  m^an- 
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while,  it  had  been  out  of  her  possession  and  in  possession  of  another 
person,  who  had  been  entrusted  with  the  keeping  and  preservation  of 
it,  it  must  be  shown  that  it  came  again  into  her  own  possession,  or 
was  actually  destroyed  by  her  direction,  or  it  will  not  be  held,  or  pre- 
sumed to  be  revoked  by  her;  but  will  be  deemed  to  remain  unrevoked 
by  her,  and  it  will  then  be  incumbent  on  the  parties  resisting  the  estab- 
lishment of  it,  to  show  conclusively  that  it  was  destroyed  by  her  direc- 
tion. 
If  the  will  was  not  destroyed  by  her,  or  by  her  direction,  but  the  same  was 
actually  lost,  or  was  destroyed  by  some  other  person  without  her  direc- 
tion, then  the  contents  of  it  may  be  proved  by  competent  and  sufficient 
evidence  aliunde,  and  may  be  set  up  and  established  as  substantially 
her  same  will  and  testament,  whether  it  was  so  lost  or  destroyed  without 
her  direction,  either  before  or  after  her  death,  provided  the  same  was 
done  without  her  Icnowledge  in  her  life  time.  And  the  rough  and  origi- 
nal copy  of  the  will  preserved  by  the  person  who  prepared  the  will  who 
saw  the  deceased  execute  it,  and  signed  it  as  one  of  the  witnesses,  and 
proved  by  him,  to  contain  the  same  provisions  as  the  lost  will,  will  be 
stifificient  evidence  for  such  purpose. 

Issue  of  devisavit  vel  non  from  the  Register  of  Wills  in 
and  for  Kent  County,  to  be  tried  before  the  court  and  Jury, 
whether  the  paper  writing  annexed  to  it,  purporting  to  be 
notes  containing  the  substance  of  a  will  made  by  Eliza- 
beth Smith  deceased,  in  the  year  1857,  and  alleged  to  be 
lost,  was,  or  was  not,  her  last  will  and  testament. 

Joseph  P.  Comegys,  a  witness  testified  that  Elizabeth 
Smith  died  in  1864,  and  Samuel  Culbreth,  her  nephew,  in- 
duced him  to  become  her  administrator,  and  soon  after 
delivered  all  her  papers  into  his  possession,  as  such,  but 
after  carefully  inspecting  them,  he  had  never  found  any 
will  of  hers,  except  an  old  will  of  hers  made  many  years 
ago,  in  which  she  had  devised  her  property  to  her  sister, 
who  afterward  died  in  her  life  time,  by  which  the  devise 
lapsed. 

George  B.  Dickson,  another  witness,  testified  that  Eliza- 
beth Smith  executed  a  will  in  the  fall  of  1857,  at  Samuel 
Culbreth's  house. 

Ridgely,  for  the  defendants,  objected  to  the  admissibility 
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of  any  parol  evidence  to  prove  that  the  deceased  had 
made  a  will  in  1857,  or  at  any  other  time.  The  issue 
awarded  by  the  Register  in  the  case,  was  whether  the  pa- 
pers or  Tiotes  sent  up  by  him,  were  or  were  not,  her  last 
will  and  testament;  but  which  do  not  purport  to  be  a  will 
and  were  not  made  or  signed  by  any  one  as  a  will,  and  the 
testimony  must  be  confined  to  that  question.  Besides,  a 
will  cannot  be  proved  by  parol,  or  be  a  will  unless  it  is 
executed  in  conformity  with  the  requirements  of  the 
statute. 

By  the  Court.  It  is  alleged  in  this  case  that  a  will  was 
duly  made  by  the  deceased  in  the  year  1857,  but  that  it 
has  been  lost,  and  whether  that  be  so,  is  one  of  the  ques- 
tions involved  in  the  issue  sent  up  to  be  tried  here,  and 
that  must  not  only  first  be  proved  before  any  testimony 
can  be  admitted  as  to  the  contents  of  it,  but  can  only  be 
proved  by  evidence  aliunde  and  by  parol.  The  objection 
is  therefore  overruled. 

The  witness  proceeded  and  stated  that  he  saw  her  sign 
that  will,  and  signed  it  himself  as  a  witness  in  her  pres- 
ence, and  also  saw  Nathaniel  B.  Smithers  do  the  same. 
Samuel  Culbreth  and  his  wife  were  present  at  the  time, 
and  after  it  was  signed  and  executed,  Mr.  Culbreth  handed 
it  to  the  deceased  and  she  put  it  in  her  reticule. 

Nathaniel  B.  Smithers  testified  that  he  had  written  sev- 
eral wills  for  the  deceased — -two  at  least — the  first  in  1852, 
and  the  last  in  November  1857,  and  believed  he  signed  the 
latter  as  a  witness  in  her  presence.  That  he  went  with  it 
prepared  for  execution  to  Samuel  Culbreth 's  house,  and 
that  it  was  there  executed,  Mr.  Dickson,  and  Mr.  Cul- 
breth and  his  wife  being  present,  and  that  he  left  it  there 
and  had  never  seen  it  since.  The  testatrix  was  then  of 
sound  disposing  mind  and  memory. 

Mary  Wallace  testified  that  she  was  in  the  house  of  the 
deceased  and  in  her  room  the  day  she  was  buried,   and 
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after  the  burial,  and  saw  Samuel  Culbreth  and  Mary- 
Smith  make  a  diligent  search  every  where  among  her  pa- 
pers and  through  the  room,  for  a  will,  but  none  was  found. 
Samuel  Culbreth  said  he  could  not  find  the  will,  and  she 
heard  the  deceased  say  some  five  or  six  }^ears  before  her 
death,  that  she  had  a  will. 

Rebecca  Fra?ier  testified  to  the  same  effect,  and  that  she 
saw  Samuel  Culbreth  take  some  old  papers  out  of  her 
desk  and  carr>'  them  away  with  him. 

William  F.  Culbreth  testified  that  Samuel  Culbreth  died 
in  October  1864,  and  that  he  was  his  administrator,  and 
had  made  with  James  F.  AUee  a  diligent  search  among 
his  papers  for  \he  will  of  the  deceased  made  in  1857,  but 
had  not  been  able  to  find  it.  They  found,  however,  among 
his  papers,  a  will  of  hers  executed  in  1842,  and  notes  of 
another  will  of  hers. 

A^.  B.  Smithers  was  then  recalled  and  proved  the  notes 
of  the  will  of  1857. 

Ridgely,  {Pennington  with  him).  The  introduction  of  any 
testimony  as  to  the  note  of  the  will,  is  not  admissible,  be- 
cause there  had  not  been  sufficient  proof  of  a  proper  search 
made  for  it,  or  of  its  loss  in  particular,  to  warrant  the 
admission  of  secondary  evidence  as  to  the  contents  of  it. 
There  was  no  direct  proof  of  its  loss  whatever,  and  under 
all  the  facts  proved,  the  presumption  of  law  would  be,  and 
in  point  of  fact  should  be,  not  that  it  was  lost,  but  that  it 
was  intentionally  destroyed  by  the  deceased  herself,  with 
the  view  to  revoke,  or  to  cancel  and  annul  it,  as  it  passed 
into  her  own  hands  immediately  after  its  execution,  and 
continued  afterward  in  her  own  possession  until  the  dis- 
appearance of  it. 

Eli  Saulsbury  (Massey  with  him).  That  constituted  the 
very   question   sent   up   by   the   Register   to   be   tried   be- 
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fore  a  jury,  and  was  entirely  a  question  of  fact,  and  not  of 
law,  which  was  to  be  decided  by  them.  First,  whether 
such  a  will  had  been  made  by  the  deceased;  secondly,  and 
if  so,  whether  it  had  been  lost,  or  intentionally  destroyed 
by  her;  and  thirdly,  if  it  had  been  lost,  and  not  destroyed 
by  her,  whether  the  notes  of  it  sent  up  contains  sufficient 
evidence  of  its  contents  to  be  admitted  to  probate  before 
him,  as  her  last  will  and  testament.  And  these  were  all 
purely  questions  of  fact  to  be  decided  by  the  jury  under 
the  issue. 

By  the  Court.  Proof  of  the  execution  of  the  will  in  1857, 
and  of  its  existence  at  one  time  as  a  formal  will  of  the 
deceased,  and  of  a  diligent  search  for  it  since  her  death 
without  its  having  been  found,  is,  we  think,  sufficient 
ground  for  the  admission  of  parol  evidence  to  prove  the 
substance  and  contents  of  it.  The  case  before  us  is  some- 
what peculiar  in  its  character,  but  such  is  the  rule  of  evi- 
dence in  regard  to  records,  deeds  and  other  instruments  of 
writing.  As  to  the  presumption  under  the  facts  and  cir- 
cumstances proved  in  the  case,  that  the  deceased  may  her- 
self have  destroyed  it  animo  revocandi,  suggested  by  the 
counsel  for  the  defendants,  it  is  purely  a  question  of  fact 
to  be  determined  by  the  jury  under  the  issue  sent  here  to 
be  tried  by  them,  and  not  by  the  court  on  any  assumption 
or  presumption  whatever. 

The  witness  then  resumed  his  testimony  and  proved  the 
notes,  which  consisted  very  such  of  a  will  in  form  and  at 
full  length,  and  read  the  same  and  stated  that  he  had  drawn 
from  it  the  will  of  the  deceased  in  1857,  and  that  he  had  no 
doubt  from  his  recollections  of  it  and  the  transaction,  that 
the  provisions  contained  in  the  notes,  or  original  and  rough 
copy  of  her  will  at  that  time,  were  incorporated  into  the 
will,  as  it  was  subsequently  drawn  therefrom  and  was  signed 
and  executed  by  her.  The  several  items  as  he  had  just 
read  them  from  the  rough  copy,  he  believed  composed  the 
will  of  the  deceased  as  it  was  executed  by  her. 

The  counsel  for  the  plaintiff  next  offered  in  evidence  the 
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deposition  of  Philip  C.  Culbreth,  since  deceased,  taken 
before  the  Register  on  the  propounding  for  probate  of  a 
former  will  made  by  the  deceased  in  1852. 

To  which  the  counsel  for  the  defendants  objected,  first. 
because  it  was  not  on  a  trial  between  the  same  parties  as 
were  now  before  this  court,  and  secondly,  because  it  was 
not  an  issue  as  to  the  same,  but  a  different  paper  writing 
purporting  to  contain  the  substance  of  a  subsequent  will 
made  by  her. 

The  counsel  for  the  plaintifif  replied  and  cited  4  Serg.  & 
Rawle,  203. 

The  Court  overruled  the  objection,  and  remarked  that 
the  rule  of  evidence  in  such  cases  does  not  require  entire 
mutuality  or  identity  of  the  parties  in  the  two  suits.  In 
respect  to  depositions  it  is  in  general  sufficient  if  the  matters 
in  issue  or  controversy  were  the  same  in  both  cases,  and  the 
party  against  whom  the  deposition  is  offered,  had  full  pow- 
er to  cross-examine  the  witness.  For  where  the  same  mat- 
ter is  substantially  in  controversy  in  the  two  cases,  though 
the  parties  may  be  different,  and  the  one  against  whom  the 
deposition  is  offered  had  full  opportunity  to  examine  the 
witness,  it  is  admissible.  1  Greenl.  Ev.  sec.  553.  Besides, 
in  cases  of  this  kind,  it  is  competent  for  the  Register  to 
order  any  deposition  before  him,  to  be  read  in  evidence  on 
the  trial  of  the  issue  before  the  jury. 

Mathias  Day  testified  that  in  January  1864,  the  deceased, 
in  a  conversation  with  him,  said  she  had  a  will  and  that  it 
was  in  the  possession  of  Samuel  Culbreth,  and  when  she 
went  to  Dover  she  meant  to  get  it  from  him.  She  also  said 
he  had  her  land  in  a  way  she  never  intended  for  him  to 
have  it. 

After  the  argimient  of  the  case  by  counsel  on  the  facts 
proved. 

The  Court,  Gilpin,  C.  J.,  charged  the  jury,  that  it  had 
been  sufficiently  proved  by  the  evidence  in  the  case  that 
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the  deceased  duly  made  and  executed  a  will  in  the  year 
1857,  and  as  there  was  no  proof  that  she  ever  made  one 
after  that,  if  it  had  been  shown  to  their  satisfaction  by  the 
evidence  in  the  case,  that  after  it  was  made,  she  took  posses- 
sion of  it,  and  that  it  continued  in  her  possession  until  it 
disappeared,  the  presumption  would  be  that  she  voluntari- 
ly destroyed  it  animo  revocandi,  that  is  to  say,  with  the  in- 
tention of  revoking  or  annulling  it.  And  yet,  this  pre- 
sumption may  be  rebutted  by  contrary  evidence,  or  facts 
and  circumstances  to  the  contrary  of  it.  For  if  on  the 
other  hand,  you  are  satisfied  from  the  evidence  before  you, 
that  it  had  in  the  mean  while  been  out  of  her  possession 
and  in  the  possession  of  another  person,  who  had  been 
entrusted  with  the  keeping  and  preservation  of  it,  the  de- 
fendants must  show  to  your  satisfaction,  that  it  came  again 
into  her  own  possession,  or  was  actually  destroyed  by  her 
direction,  or  it  will  not  be  held,  or  presumed  to  be  revoked 
by  her,  but  will  be  deemed  to  remain  unrevoked  by  her. 
Or,  in  other  words,  if,  in  this  case,  it  has  been  proved  to  the 
satisfaction  of  the  jury  that  the  will  in  question  was  out 
of  her  possession,  and  has  not  been  shown  to  have  returned 
again  into  her  possession,  then  it  is  necessary  for  the  de- 
fendants, who  are  opposing  the  establishment  of  it  as  her 
last  will  and  testament,  to  show  conclusively  that  it  was 
destroyed  by  her  direction.  If,  however,  the  jury  shall  be 
satisfied  from  the  evidence  that  it  was  not  destroyed  by 
her,  or  by  her  direction,  but  that  the  same  was  actually 
lost,  or  was  destroyed  by  some  other  person  without  her 
direction,  then  the  contents  of  it  may  be  proved  by  compe- 
tent and  suflficient  evidence  aliunde  and  may  be  set  up  and 
established  as  substantially  her  same  will  and  testament, 
whether  it  was  so  lost,  or  destroyed  without  her  direction, 
either  before,  or  after  her  death,  provided  the  same  was 
done  without  her  knowledge  in  her  life  time,  if  it  was  done 
before  her  death.  And  in  this  aspect  of  the  case,,  provided 
you  should  be  satisfied,  when  you  come  to  review  and 
weigh  all  the  evidence,  that  it  was  not  destroyed  by  her,  or 
by  her  directions,  we  consider  it  our  duty  to  instruct  you. 
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that  if  such  should  be  the  conclusion  to  which  your  delib- 
erations may  conduct  you,  then,  in  our  opinion,  the  notes 
and  paper  writing  sent  up  with  the  issue  by  the  Register 
with  the  proof  produced  in  this  Court  in  regard  to  them, 
constitute  competent  and  sufficient  evidence  of  the  sub- 
stance and  contents  of  it,  to  prove  and  establish  it,  and  to 
be  admitted  to  probate  by  him,  as  and  for  her  said  last  will 
and  testament. 


Anna  W.  Garden,  Executrix  of  Francis  R.  Garden, 
deceased,  v.  David  P.  Derickson,  Administrator  of 
Isabella  Garden,  deceased. 

A  judgment  obtained  on  an  affidavit  of  the  cause  of  action  and  an  affidavit 
of  defence  thereto,  for  the  sum  admitted  to  be  due  in  the  latter,  with  an 
order  on  the  Prothonotary  to  ascertain  the  amount  of  it,  and  which  has 
been  done  by  him,  may  afterward  be  opened  and  the  amount  ascer- 
tained by  the  verdict  of  a  jury  in  order  to  bind  the  lands  of  an  intestate. 

Rule  to  show  cause  wherefore  a  judgment  obtained 
at  the  preceding  term  of  the  court,  at  the  suit  of  the 
executrix  of  James  R.  Garden,  deceased,  against  the  ad- 
ministrator of  Isabella  Garden,  deceased,  on  an  affidavit 
of  the  cause  of  action  filed  by  the  plaintiff,  and  an  affidavit 
of  defence  thereto,  filed  by  the  defendant,  for  a  part  of 
the  demand  to  the  amount  of  $235.65,  admitted  to  be  due 
by  the  latter,  and  on  which  the  judgment  had  been 
entered  at  the  first  term  for  the  plaintiff,  with  an  order 
on  the  Prothonotary  to  ascertain  the  amount  of  it,  and 
which  had  been  done  by  him,  should  not  be  opened  to 
ascertain  the  amount  by  the  verdict  of  a  jury  in  order  to 
bind  the  real  estate  of  Isabella  Garden,  deceased. 

T.  F.  Bayard.  Although  it  was,  perhaps,  the  first  ap- 
plication of  the  kind,  which  had  been  made  since  the 
passage  of  the  statute,  he  had  no  doubt  it  was  competent 
for  the  court  under  the  statute  to  so  order  it.      Of  course. 
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so  far  as  the  mere  fact  of  ascertaining  the  amount  of  the 
judgment  in  itself  considered  was  concerned,  there  was 
no  occasion  for  the  intervention  of  a  jury,  for  the  amount 
of  it  was  ascertained  by  the  affidavit  of  defence  itself, 
admitting  the  part  to  be  due,  about  which  there  was  no 
dispute  between  the  parties.  The  fact  that  it  was  against 
an  administrator,  however,  was  inadvertently  overlooked 
at  the  time,  and  the  fact  that  it  is  no  lien  as  it  stands, 
against  the  real  estate  of  the  decendent,  rendered  it  im- 
portant that  it  should  now  be  done. 

Bradford,  for  the  defendant.  The  case  was  not  express- 
ly, nor  by  implication  even,  provided  for  under  the 
statute,  and  no  judgment  entered  under  it  against  an 
executor  or  administrator,  can  affect  or  bind  the  real 
estate  of  a  deceased  debtor.  The  plaintiff  had  her  elec- 
tion in  this  case,  if  such  was  her  desire,  to  have  sued 
the  defendant  without  the  aid  of  an  affidavit  of  the 
cause  of  action,  and  without  demanding  a  judgment  at 
the  first  term;  but  having  preferred  and  adopted  that 
method,  she  was  concluded  by  the  election  which  she 
had  made.  The  authority  of  the  Court  to  order  the 
amount  of  a  judgment  to  be  ascertained  by  the  Prothon- 
otary,  by  an  inquisition  in  the  nature  of  a  writ  of  inquiry 
or  by  report  of  referees,  only  applies  in  a  case  against  an  ex- 
ecutor or  administrator,  when  the  judgment  is  obtained  by 
default,  and  in  no  other  case.  And  he  referred  to  several 
provisions  of  the  Revised  Code  to  show  that  such  was  the  law. 

By  the  Court.  The  statute  itself  is  silent  in  regard  to 
the  mode  of  ascertaining  the  amounts  of  judgments 
entered  under  it,  and  yet  the  amounts  of  judgments 
entered  under  it,  must  be  ascertained  in  some  method, 
and  this  must  be  supplied  by  other  statutes  in  regard  to 
that  matter,  none  of  which  have  been  repealed  by  it,  and 
being  in  pari  materia,  they  must  be  construed  together 
and  with  reference  to  each  other.  And  taking  this  view 
of  the  law,  we  have  no  doubt  of  our  authority  to  order  the 
judgment  to  be  opened  for  the  purpose  stated,  and  we. 
therefore,  order  the  rule  to  be  made  absolute. 
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George  S.  Capelle  and  Richard  B.  Duncan,  trading  in 
the  name  and  style  of  Capelle  &  Duncan,  v.  Elizabeth 
G.  Baker,  Executrix  of  George  R.  Baker,  deceased. 

There  is  a  well  recognized  distinction  to  be  found  in  the  books  between 
ambiguity  and  uncertainty  in  general  in  the  language  of  statutes,  and  a 
palpable  absurdity,  or  downright  contradiction  occurring  in  two  or 
more  provisions  of  one  and  the  same  statute;  for  where  the  absurdity 
is  so  palpable,  or  the  contradiction  or  error  is  so  gross,  that  it  is  rectified 
by  the  context  as  soon  as  it  is  read,  it  may  be  corrected  by  judicial  con- 
struction. 

The  lien  of  a  judgment  is  in  fact  no  part  or  portion  of  it,  but  only  an  effect 
or  incident  of  it.  It  is  invisible,  of  course,  even  on  the  face  or  in  the 
body  of  it,  and  exists  only  in  the  binding  force,  effect  and  operation 
which  the  law  accords  to  it.  A  judgment  creditor  has,  by  virtue  of  the 
lien  of  it,  no  right  to  the  land  or  property  bound  by  it,  for  it  is  neither 
jus  in  re,  nor  jus  ad  rem — neither  a  right  in,  nor  a  right  to  the  property, 
and  therefore,  if  he  should  release  all  his  right  in,  or  all  his  right  to,  the 
property,  he  might  afterward  extend  or  sell  it  on  the  judgment;  for  the 
lien  after  all,  amounts  only  to  a  security  against  subsequent  purchasers 
and  incumbrancers. 

The  proceeding  and  judgment  specially  provided  for  under  the  mechanic 
lien  law,  or  statute  'securing  to  mechanics  and  others  payment  for  la- 
bor and  materials  in  erecting  or  repairing  any  building  or  structure 
within  the  State,"  is  not  a  proceeding  and  judgment  in  rem,  but  a  pro- 
ceeding and  judgment  in  personam  exclusively,  when  the  claim  is  for 
materials  furnished  or  labor  performed  in  erecting,  altering,  or  repairing 
any  building  or  structure  on  real  estate,  and  to  become  a  part  of  the 
realty;  but  it  is  otherwise  when  the  claim  is  for  materials  furnished  or 
labor  performed  in  building  or  repairing  any  ship  or  vessel  in  the  State. 
And  being  in  the  former  case,  a  proceeding  against  the  defendant  in  the 
suit  personally,  the  judgment  when  recovered,  is  against  him  person- 
ally also,  and  is  general  as  well  as  special  in  its  character  and  eflfect.  For 
it  becomes  as  such  a  general  lien  on  all  the  real  estate  of  the  defendant 
from  the  date  of  the  recovery  of  it,  and  also  a  specific  lien  on  the  build- 
ing or  structure  described  in  the  affidavit  filed  in  the  suit,  and  the  real 
estate  on  which  it  is  situated,  from  the  day  upon  whicli  the  work  and  la- 
bor was  begun,  or  the  furnishing  of  the  materials  was  commenced  in  the 
erection,  alteration,  or  repair  of  it.  And  such  judgment  is  final  and  con- 
clusive, and  an  absolute  bar  to  the  recovery  of  another  judgment  at 
common  law,  or  under  the  general  statute,  for  the  same  original  cause  of 
action  against  the  same  defendant. 

And  a  judgment  obtained  under  the  general  statute,  for  work  and  labor 
performed,  or  materials  furnished  to  an  amount  exceeding  twenty-five 
dollars,  in  the  erection  of  any  building  or  structure  in  the  State,  on  a 
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bill  of  particulars  and  affidavit  filed  describing  the  property  for  which 
the  work  and  labor,  or  materials  were  furnished,  will  also  be  an  absolute 
bar  to  the  recovery  of  another  judgment  thereon  under  the  special  or 
mechanic  lien  statute  upon  such  a  claim. 

Even  a  purely  remedial  statute  is  not  to  have  any  operation  anterior  to  the 
enactment  of  it,  without  an  intention  clearly  indicated  in  the  terms  of  it, 
that  it  shall  have  that  effect. 

On  motion  for  judgment  upon  a  mechanic  lien  claim,  at  the  first  term  is 
not  the  time  for  the  court  to  hear  and  determine  definitively,  questions 
or  objections  as  to  the  propriety  and  sufficiency  of  the  bills  of  particu- 
lars, or  affidavits  filed  in  support  of  them,  but  as  they  are  the  ex  parte 
acts  of  the  plaintiff  done  out  of  court,  it  behooves  him  in  particular, 
to  see  that  they  are,  in  all  material  respects,  in  strict  conformity  with 
the  provisions  of  the  statute,  for  whenever  the  question  practically  arises, 
if  arise  it  should,  with  reference  to  the  propriety  or  sufficiency  of  them  in 
any  essential  particular,  the  burden  of  showing  it  must  devolve  upon 
him   and   upon   no   one   else. 

Summons  case  under  the  mechanics'  Hen  law.  This  case 
with  nine  others  of  the  same  kind  at  the  suit  of  other  par- 
ties against  the  same  defendant,  were  stated  and  argued 
together,  at  the  same  hearing  this  term  by  the  counsel  of 
the  parties  respectively,  as  the  questions  involved  in  all  of 
them  depended  upon  the  construction  to  be  given  by  the 
Court  to  the  statute  recently  enacted  entitled  "An  Act 
securing  to  mechanics  and  others  payment  for  labor  and 
materials  in  erecting  or  repairing  any  building  or  struct- 
ure within  the  State  of  Delaware,"  passed,  March  7th  1861. 
Bel.  Laws  \2  wl.  181.  In  the  fall  of  1860  the  erection  of 
a  block  of  four  story  brick  houses,  consisting  of  eleven  in 
number,  was  commenced  by  the  deceased,  George  R.  Baker, 
in  the  City  of  Wilmington,  and  continued  through  the 
spring  and  summer  of  1861,  and  by  the  following  Novem- 
ber Term  of  the  Court,  all  the  affidavits  and  bills  of  par- 
ticulars for  the  materials  furnished  and  the  labor  performed 
by  the  several  plaintiffs  in  the  suits,  in  the  building  of 
them,  were  filed  in  the  office  of  the  Prothonotary,  on 
which  motions  were  made  in  each  of  the  cases  at  that  term 
for  judgment  and  an  order  on  the  Prothonotary  to  ascer- 
tain the  amounts  thereof  from  the  affidavit  and  bill  of 
particulars  filed  in  each  of  the  cases  pursuant  to  the  pro- 
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visions  of  the  statute,  so  as  to  secure  the  benefits  of  the 
lien  of  such  a  judgment  as  is  thereby  specially  provided 
for  in  such  cases.  Owing,  however,  to  an  egregious  error 
in  the  penning  of  the  statute  and  the  supposed  necessity 
of  an  amendment  at  the  next  session  of  the  legislature  to 
correct  it,  and  other  delays,  the  motions  in  all  the  cases 
had  continued  pending  and  undisposed  of  until  the  present 
term,  and  in  the  mean  while  the  original  statute  with  the 
error  rectified  in  it,  had  been  re-enacted  in  all  other  respects 
in  the  same  words. 

Nields,  for  the  plaintiffs.  The  first  statute  was  passed  on 
the  7th  of  March,  1861.  It  contained  a  manifest  and  un- 
questionable error  in  the  very  beginning  of  it  and  in  the 
most  material  and  essential  provision  of  it,  and  which,  if 
not  corrected  by  the  reading  and  construction  of  the  court, 
as  it  should  be  by  every  one  who  reads  it,  so  manifest  and 
apparent  is  it,  will  have  the  efifect,  though  it  consists  of 
but  one  small  word  of  three  letters,  not  only  to  nullify  the 
whole  statute,  but  actually  to  stultify  the  whole  legislature 
in  passing  it.  It  consists  in  the  word  "not,"  which  occurs 
and  is  evidently  entirely  out  of  place,  in  the  fifth  line  of 
the  first  section  as  printed,  and  which  begins  and  reads  as 
follows:  "It  shall  aVid  may  be  lawful  for  any  person  or 
persons  having  performed  or  furnished  work  and  labor,  or 
materials,  or  both,  to  an  amount  not  exceeding  twenty-five 
dollars,  in  or  for  the  erection,  alteration  or  repair  of  any 
building,  or  structure"  &c.  to  proceed  to  obtain  judgment 
therefor  with  a  lien  on  the  same,  as  is  afterward  particu- 
larly provided  for  in  the  subsequent  provisions  of  the  act. 
Whilst  in  the  same  sentence  or  paragraph,  it  proceeds  to 
provide  that  in  order  to  do  this  lawfully  and  to  obtain 
the  benefits  of  its  provisions,  that  same  person  must,  among 
other  things,  and  within  the  time  designated  in  it,  file  in 
the  office  of  the  Prothonotary  of  the  county,  an  affidavit 
setting  forth  that  the  defendant  is  justly  indebted  to  him 
therefor  "in  a  svmi  exceeding  twenty-five  dollars,"  and 
has  refused  or  neglected  to  pay,  or  secure  to  be  paid  to  him, 
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the  amount  so  due  &c.  This  error,  so  glaring  and  palpa- 
ble, was  afterward  corrected,  however,  by  the  re-enactment 
of  the  statute  with  the  word  "not"  omitted  in  that  line  of 
the  section,  on  the  21st  day  of  January  1862,  Del.  Laws  12 
vol.  214.  And  as  the  latter  was  merely  what  the  former 
was  meant  and  intended  to  be,  and  what  the  former  in  fact 
and  in  truth  really  was  in  regard,  to  that  matter,  it  must  be 
considered  to  have  been  rightly  and  rightfully,  so  far  as 
the  rights  of  the  plaintiffs  in  these  cases  are  concerned  or 
involved  in  the  question,  as  the  law  of  the  State  on  the 
subject,  from  the  date  of  the  passage  of  the  first  act,  which 
was  the  7th  of  March,  1861.  But  if  the  court  should  hold 
that  it  could  not  have  that  effect  and  operation,  then  the 
error  was  so  obvious  and  self-evident  in  the  first  act,  that 
it  coxild  not  be  allowed  to  vitiate  its  meaning,  and  defeat 
and  annul  its  whole  effect;  and  to  prevent  such  a  result, 
the  court  would,  by  judicial  construction,  correct  such  a 
plain  and  evident  mistake,  and  interpret  the  statute  accord- 
ing to  the  true  meaning  and  intention  of  it.  King  v.  In- 
habitants of  Everdon,  9  East  107.  7  Bac.  Abr.  550.  Dwar. 
on  Stat.  2  Law  Libr.  41.    Beeson  v.  Beeson,  1  Harr.  466. 

T.  F.  Bayard,  for  the  defendant.  There  are  defences  to 
be  presented  which  apply  alike  to  all  the  cases,  and  there 
are  others  which  apply  only  to  some  of  them.  The  origi- 
nal act  of  1861,  was  the  only  law  in  existence  on  the  sub- 
ject when  these  various  suits  were  instituted,  or  various 
bills  of  particulars  and  affidavits  were  filed  and  motions  for 
judgments  were  thereon  made  at  the  November  Term  of 
that  year.  The  first  rule  in  regard  to  the  construction  of 
statutes  when  the  language  is  vague  or  ambiguous,  requires 
that  it  must  be  so  construed  as  to  effect  the  intention  of  the 
legislature  which  passed  it,  but  the  court  must  confine  it- 
self to  the  words  used  and  found  in  the  statute,  and  ought 
not  to  reject  words,  and  controlling  words  in  particular, 
which  occur  in  the  phraseology  of  it,  or  introduce  words 
which  do  not  appear  in  it.  And  in  regard  to  single  words 
and  their  precise  meaning,  the  rule  and  maxim  is  a  verbis 
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legis  not  est  recedendum,  and  that  they  must  be  read  and  in- 
terpreted according  to  the  natural  and  obvious  import  and 
meaning  of  them  as  employed  in  the  statute.     The  courts, 
therefore,  cannot  give  new,  or  forced,  or  strained  interpre- 
tations or  constructions  to  any  of  the  terms  used  in  it,  or 
insert  a  word  here,  or  strike  out  a  word  there,  to  effect 
what  they  may  imagine  was  the  intention  of  the  legisla- 
ture.    It  is  the  duty  of  the  legislature  to  make  the  law, 
and  of  the  court  to  apply  it  as  made,  to  the  case  when  it 
comes  before  it.     There  would  be  but  little  necessity  for 
either   caution   or   precision   in   drawing   legislative   enact- 
ments, if  it  is  to  be  understood  that  the  courts  in  adminis- 
tering them,  can  mould  and  warp  them  according  to  their 
own  notions  or  impressions  of  what  they  ought  tb  be,  or 
that  any  and  every  error  in  them  can  be  corrected,  or  sup- 
plied by  the  mere  exercise  of  the  power  of  judicial  con- 
struction.   Sedw.  on  Stat.  &  Cons.  Lam,  252  260,  261,  311. 
There  is   another  rule   on  the   subject   which   forbids   the 
construction  contended  for  on  the  other  side,  of  the  provi- 
sion now  in  question,  and  that  is  that  it  is  a  statute  in  der- 
ogation of  the  common  law,  and  which  not  only  alters  the 
common  law,  but  affects  existing  statutory  remedies,  and 
takes  away  common  law  rights  in  such  cases  as  it  applies 
to,  and  for  that  reason  it  must  be  construed  strictly,  and  is 
not  to  be  favored  or  extended  in  its  effect  and  operation  by 
an  indulgent,  liberal  or  equitable  construction  of  it.     Ibd. 
313,    314.     A   statute  conferring  extraordinary   powers  on 
the  courts,  or  authorizing  summary  administrative  proceed- 
ings affecting  or  divesting  rights  of  property,  is  also  to  be 
construed  strictly.     Ibd.  351.     And  Dwarris  states  it  as  a 
maxim  generally  true  that  if  an  affirmative  statute,  which 
is  introductory  of  a  new  law,  directs  a  thing  to  be  done  in 
a  particular  manner,  it  shall  not,  even  though  there  are  no 
negative  words  to  the  contrary,  be  done  in  any  other  man- 
ner.   Dwar.  on  Stat.  9  Laiv  Libr.  641.    Sedw.  on  Stat.  &  Cons. 
Law,  in  note,  323. 

But  which  of  the  conflicting  and  contrary  readings  in 
the  first  section  of  the  act  of  1861,  is  to  prevail""    The  first. 
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certainly,  and  not  the  second  or  subsequent  reading,  in 
analogy  to  the  well-known  rule  of  construction  applicable 
to  conflicting  provisions  in  the  case  of  a  deed,  and  not  in 
conformity  with  the  opposite  rule  which  prevails  in  the 
construction  of  conflicting  provisions  contained  in  a  will. 
The  re-enaCtment  of  the  statute  in  1862  with  the  word  now 
in  question  omitted  from  it,  does  not  vary  or  affect  the  rule 
of  construction  which  he  had  just  stated,  in  their  applica- 
tion to  it  at  this  time,  because  that  act  was  wholly  silent  in 
regard  to  it,  and  assigns  no  reason  whatever  for  the  simple 
re-enactment  of  it  in  the  same  identical  terms,  with  that 
exception  only,  and  it  therefore  does  not  appear  that  the 
legislature  had  any  intention  of  substituting  the  latter  for 
the  former  act,  or  that  the  latter  should  take  effect  from 
the  date  of  the  passage  of  the  first  act;  and  the  court  will 
refuse  to  give  it  any  retroactive  operation  or  effect  what- 
ever, unless  the  intention  of  the  legislature  that  it  should 
have  such  an  operation  and  effect,  was  so  clearly  indicated 
in  it,  as  by  no  possibility  to  admit  of  any  other  construc- 
tion; for  such  a  construction  is  decidedly  discountenanced, 
and  the  inclination  and  efforts  of  the  courts  have  uniformh- 
been  to  give  statutes  a  prospective  operation  simply.  Sedw. 
on  Stat.  &  Cons.  Law,  193,  194.  A  statute  is  to  take  effect 
and  is  to  operate  from  the  date  of  its  passage,  unless  it  is 
otherwise  appointed  in  the  statute.  Dwar.  on  Stat.  9  Lain' 
Libr.  684.  Mathew  v.  Zane,  7  Wheat.  164.  Sedw.  on  Stat. 
&  Cons.  Law,  202. 

In  some  of  the  cases  now  before  the  court,  judgment  has 
already  been  obtained  in  this  court,  not  under  the  statute 
in  question,  but  under  the  general  and  pre-existing  statute 
of  the  State;  and  such  claims  are  merged  in  and  extin- 
guished by  such  judgments,  and  they  cannot  be  sued  on 
again  in  any  form  of  action.  Price  v.  Moulton,  70  E.  C.  L. 
R.  560.  1  Ch.  PL  212,  478.  Mollis  v.  Morris,  2  Harr.  128. 
Duchess  of  Kingston's  Case,  2  Smith's  Ld.  Ca.  The  judg- 
ment to  be  rendered  under  the  statute  in  question,  is  a 
general  judgment  and  a  judgment  in  personam,  and  not  a 
judgment  in  rem.  But  it  is  otherwise  under  the  mechanics' 
lien  law  in  Pennsylvania. 
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But  the  court  will  observe  that  this  statute  in  its  terms 
applies  to  any  building  or  structure  in  the  singular  ntimber 
only,  and  it  evidently  contemplates  that  each  and  every 
building  or  structure  to  which  the  provisions  of  it  are  de- 
signed to  be  applied,  shall  be  distinctly  and  separately  de- 
scribed in  the  affidavit  to  be  filed  in  the  case.  And  yet, 
the  affidavits  and  bills  of  particulars  filed  in  these  cases, 
speak,  some  of  them  of  two,  and  some  of  three  buildings 
or  houses,  but  without  designating  what  portion  of  the 
materials  was  furnished  for,  or  how  much  of  the  labor  was 
performed  on,  each  of  them  separately,  or  making  any  dis- 
tinction between  them  in  these  respects.  On  the  contrary, 
the  charge  is  made  against  them  in  solido.  And  such  being 
the  charge,  how  is  the  lien  of  the  judgment  when  it  is 
entered,  to  be  apportioned  between  the  several  buildings? 
And  is  it  in  accordance  with  the  meaning  and  intention  of 
the  act  that  the  lien  of  the  judgment  should  so  rest  upon 
them?  There  are  also,  of  course,  separate  and  distinct 
city  lots  on  each  of  which  these  houses  stand,  and  yet,  the 
affidavits  and  bills  of  particulars  filed,  speak  of  them  col- 
lectively as  the  real  estate  on  which  they  are  situated,  with- 
out any  regard  to  the  division  limits  and  the  appropriate 
and  respective  lots  and  premises  on  which  each  of  them 
stands. 

Bradford,  for  the  plaintiffs.  It  is  true  that  judgment  has 
already  been  taken  in  some  of  the  cases  under  the  general 
act,  but  if  a  party  obtains  a  judgment  under  the  statute 
now  in  question,  it  must  be  in  strict  conformity  with  the 
provisions  and  requirements  of  it,  and  the  question  thence 
arises,  what  is  the  nature,  legal  eflfect  and  operation  of  such 
a  judgment?  The  idea  of  this  act  was  derived  from 
Pennsylvania,  where  they  have  long  had  a  similar  statute, 
with  various  amendments  to  it  from  time  to  time,  and 
numerous  judicial  decisions  in  regard  to  it;  and  under 
which  a  judgment  upon  such  a  claim,  is  held  to  be  a 
judgment  in  rem,  and  against  the  building  itself,  and  not 
in  personam,  or  against  the  defendant  in  the  suit  personally 
merely.    Serg.  Mech.  Lien  Law,  Appendix  317.     It  has  also 
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been  decided  in  that  State  that  where  there  is  more  than 
one  house  and  they  are  adjoining  houses,  they  may  be  in- 
cluded in  one  and  the  same  bill  of  particulars.  The  words 
of  their  statute  are  in  the  singular  niimber  also,  "any 
dwelling  house  or  other  building"  are  the  terms  employed 
in  it,  and  in  the  case  of  Chambers  v.  Young,  3  Harris  265, 
Gibson  C.  J .  said  that  where  the  houses  were  contiguous, 
or  in  one  block,  the  term  building  would  cover  it.  And 
the  same  rule  of  construction  was  adopted  in  the  case  of 
Taylor  v.  Montgomery,  8  Harris  445.  Serg.  Mech.  Lien  Law, 
256,  258. 

But  to  return  to  the  consideration  of  the  nature  and 
character  of  the  judgment  to  be  recovered  under  this  stat- 
ute. It  is  not  to  be  a  general,  but  a  special  judgment,  and 
must  be  a  judgment  in  rem,  and  not  in  personam.  If  it  is 
to  be  a  general  judgment,  or  a  judgment  in  personam,  and 
not  a  special  judgment,  or  a  judgment  in  rem,  that  is  to 
say,  a  special  judgment  against  the  property  to  be  bound 
by  it,  then  the  plaintiff  in  it  would  be  obHged,  in  suing 
out  an  execution  upon  it,  to  proceed  to  an  inquisition  and 
condemnation  of  the  property  as  real  estate,  before  he 
could  sell  it,  or  in  case  it  would  rent  for  a  sufficient  siim  in 
seven  years  to  pay  the  debt,  to  an  elegit.  Such,  however, 
was  not  the  intention  of  the  Legislature  in  providing  this 
special  remedy  for  this  particular  class  of  persons,  who 
could  ill  afford  to  lay  out  of  the  profits  of  their  daily  labor, 
until  the  amount  could  be  slowly  realized  by  such  a  tedi- 
ous and  tardy  process,  and  to  whom  such  a  remedy  would 
be  but  an  inctimbrance  and  a  misfortune,  instead  of  a  sub- 
stantial benefit.  The  object  rather  was  to  facilitate  the 
prompt  and  speedy  collection  of  these  claims  out  of  the 
property  bound  by  them,  not  only  without  any  inquisition,  or 
elegit,  but  even  without  any  writ  of  ^.  ja.  to  sell  and  dispose 
of  any  personal  property  the  defendant  might  possess, 
before  proceeding  to  realize  and  collect  the  judgment  out 
of  the  only  property  the  defendant  could  have  which 
could  be  bound  or  affected  by  it.  The  judgment  was  de- 
signed, therefore,  as  soon  as  entered,  to  be  equivalent  to  a 
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judgment  of  condemnation  against  the  particular  property 
against  which  it  is  entered,  and  analogous  to  a  judgment 
of  condemnation  upon  a  writ  of  attachment;  and  the  re- 
course upon  it  was  intended  to  be  the  same.  For  as  to  the 
execution  on  such  a  special  judgment,  since  this  court  is 
clothed  ^vith  express  authority  and  power  to  devise  and 
frame  whatever  new  writs  may  at  any  time  be  necessary  to 
execute  its  judgments,  it  would  become  its  province  and 
its  duty  to  direct  such  execution  process  to  be  prepared  as 
may,  in  its  opinion,  be  required  to  meet  such  a  contingency. 

Under  the  statutes  of  1803,  1806  and  1808  in  Pennsyl- 
vania, which  gave  the  legal  remedy  of  a  personal  action  at 
common  law  against  the  defendant  on  the  filing  of  the 
claim  of  the  plaintifif  pursuant  to  the  provisions  of  them, 
it  has  been  decided  by  the  courts  in  that  State,  that  not- 
withstanding the  action  given  by  the  statutes  against  the 
defendant,  was  a  common  law  action  against  him  personal- 
ly, both  the  proceeding  and  the  judgment  against  him  was 
in  rem,  under  the  statutes.  Serg.  Mech.  Lien  Law,  151. 
152,  153.  Bicknell  v.  James,  7  Watts  9.  It  therefore  does 
not  conflict  with  the  view  which  they  had  expressed  as  to 
the  nature  and  effect  of  the  proceedings  and  judgment  to 
be  had  under  this  statute,  that  the  action  under  it  is  a 
common  law  and  personal  action  against  the  defendant. 

When  a  statute  is  purely  remedial  in  its  nature,  as  this 
is,  the  action,  the  judgment  and  the  lien  being  all  but  parts 
of  the  remedy  or  redress  for  the  recovery  in  law  of  the 
claim,  it  is  a  well  settled  principle  of  statutory  construc- 
tion, that  it  may  be  so  far  retrospective,  or  retroactive  in 
its  operation  and  effect,  in  .such  cases  as  these,  as  to  apph' 
to  and  include  materials  furnished  or  labor  performed  prior 
to  the  passage  of  the  act.  And  as  the  judgments  to  be 
now  rendered  under  this  statute,  will  be  special  judgments 
in  rem  and  judgments  of  condemnation  against  the  partic- 
ular property  and  premises  specified  and  described  in  the 
affidavits,  and  will  not  bind,  or  become  a  lien,  on  any  other 
property  of  the  defendant,  we  contend  that  the  plaintiffs  arc 
not   estopped    or  concluded  by  any  other  general  judgment 
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or  judgments  heretofore  recovered  in  any  of  the  cases  under 
the  general  statute  in  this  court,  but  that  both  may  lawfully 
subsist  under  the  two  statutes,  and  that  the  special  remedy 
provided  by  this  new  statute  is  a  cvimulative  remedy  pure- 
ly, but  that  the  payment  of  either  would  constitute,  of 
course,  a  satisfaction  of  both  judgments  for  one  and  the 
same  debt. 

Houston,  J.,  announced  the  opinion  of  the  Court.  The 
first  objection  taken  by  the  counsel  for  the  defendant  in 
these  cases  was  that  the  sum  or  amount  demanded  by  the 
plaintiffs  respectively  in  the  several  bills  of  particulars  and 
affidavits  filed  by  them,  exceeds  the  sum  of  twenty-five 
dollars,  and  as  they  were  all  filed  at  the  November  Term 
1861  of  this  Court,  after  the  passage  of  the  first  act,  which 
was  on  the  7th  day  of  March  1861,  but  before  the  passage 
of  the  second  act  to  amend  the  same,  which  was  on  the  21st 
day  of  January  1862,  and  the  former  act  then  provided  in 
-express  terms  that  only  such  mechanics,  laborers  and  mate- 
rial men  as  had  "furnished  work  and  labor,  or  materials, 
or  both,  to  an  amount  not  exceeding  twenty-five  dollars," 
for  such  buildings  or  structures,  should  be  entitled  to  the 
benefits  of  that  act,  these  claims  are  directly  prohibited 
and  excluded  by  it,  notwithstanding  the  second  act  has  sub- 
sequently amended  it  by  repealing  and  striking  out  of  the 
passage  quoted,  the  word  "not,"  and  re-enacting  it  as  thus 
amended,  because  it  was  not  in  the  power  of  the  Legisla- 
ture, even  if  such  was  its  intention,  to  impart  to  it  any 
retroactive  effect  or  operation,  so  as  to  include  them  with- 
in the  amended  provision  of  the  statute.  But  according 
to  the  view  which  the  court  takes  of  the  meaning  and  in- 
tention of  that  provision  of  the  original  act,  as  it  stood 
before  it  was  amended,  it  will  not  be  necessary  for  us  to  ex- 
press any  opinion  upon  the  question  of  law  presented  in 
relation  to  it.  For  it  is  sufficient  to  state,  without  contro- 
verting the  law  which  has  been  read  to  us  in  regard  to» 
ambiguity  and  uncertainty  in  general  in  the  language  of 
statutes,  that  there  is  a  well  recognized  distinction  to  be 
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found  in  the  books,   and  even  in  the  author  particularly 
cited,  between  such  ambiguity  and  uncertainty  as  we  have 
referred  to,  and  a  palpable  absurdity,  or  downright  contra- 
diction occuring  in  two  or  more  provisions  of  one  and  the 
same  statute.      Because   in   such   a  case   as   we   have   last 
mentioned,  he  states  with  approval  the  ruling  of  the  Court 
of  Appeals  of   New  York  in  Newell  v.   The  People,  3  Seld. 
97,  to  the  effect,  that  whether  we  are  considering  an  agree- 
ment between  parties,  a  statute,  or  a  constitution,  with  a 
view  to  its  interpretation,  the  thing  we  are  to  seek  is  the 
thought   which  it   expresses.     To   ascertain  this,   the   first 
resort  in   all   cases  is   to   the  natural   signification   of  the 
words   employed   in   the   order   and   grammatical   arrange- 
ment in  which  the  framers  of  the  instrument  have  placed 
them.      If   thus   regarded,    the    words    embody    a    definite 
meaning,  which  involves  no  absurdity  and  no  contradiction 
between  different  parts  of  the  same,   then  that  meaning 
apparent  on  the  face  of  the  instrument  is  the  one  which 
alone  we  are  at  liberty  to  say  was  intended  to  be  conveyed. 
Sedw.  on  Stat.  &  Cons.  Law,  246,  238.    And  when  tried  by 
this  test,  we  find  such  an  evident  and  palpable  absurdity, 
and  such  a  downright  contradiction  in  terms  in  the  first 
section  of  the  original  act,  in  the  inadvertent  insertion  of 
the  word  "not"  in  the  first  mention  of  the  limitation  of 
twenty-five  dollars,  and  the  omission  of  it  in  the  next  and 
correct  paragraph  in   relation  to  the  restriction  contained 
in   the   same   section,    we   cannot   hesitate   for   a   moment 
to  reject  it  as  a  manifest  error  in  a  word  not  intended  to 
be  there;   for  it  is  impossible  to  believe,  or  to  suppose  that 
any  legislature  could  have  been  guilty  of  such  a  palpable 
absurdity  as  to  pass  such  a  statute,  and  at  the  same  time 
to  intentionally  limit  and  restrict  the  operation  of  it  to  de- 
mands not  exceeding  the  sum  of  twenty-five  dollars.     And 
yet,  all  this  is  the  effect  evidently  of  a  mere  accident,  of 
the  unintentional  and  unobserved  occurrence  of  the  word 
"not"  in  the  first  sentence,   and  which  occurs  no  where 
else  in  such  a  connection  any  where  else  in  the  whole  stat- 
ute.    The  error  is  so  patent  and  apparent  upon  the  face  of 
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it,  that  it  does  not  rise  to  the  dignity  or  gravity  of  an  ambi- 
guity, or  an  uncertainty  even  in  the  meaning  of  the  statute, 
but  is  an  utter  absurdity  and  contradiction  in  terms  and 
constitutes  such  a  gross  and  manifest  error  as  not  only  to 
be  self-evident,  but  to  rectify  itself  by  the  context  as 
soon  as  it  is  read.  We  have  therefore  no  hesitation  in 
saying  that  the  section  should  have  always  been  read  and 
interpreted  as  if  that  word,  did  not  appear  in  it  in  that 
connection.  And  this  entirely  disposes  of  the  question 
and  the  argument  as  to  what  effect  we  are  to  give  to  the 
second,  or  amendatory  act  in  relation  to  the  claims  in 
question,  as  they  are  governed  by  the  former,  which  has 
not  been  repealed,  or  superseded,  but  only  amended  and 
corrected  by  the  latter  act. 

The  next  objection  taken  by  the  counsel  for  the  defend- 
ant, applies  to  the  cases  only  in  which  the  counsel  for  the 
plaintiffs  have  already  obtained  judgments  under  the  pro- 
visions of  the  general  statute,  and  without  waiting  to  ob- 
tain judgments  under  the  statute  in  question,  on  the  ground 
that  they  are  thereby  concluded  and  estopped  from  recov- 
ering any  further  judgments  upon  the  same  causes  of 
action,  even  under  the  special  statute  in  question;  and 
which  has  given  rise  to  the  question  so  elaborately  dis- 
cussed in  the  course  of  the  argument,  as  to  the  nature 
and  character  of  the  proceeding  and  judgment  provided 
for  in  this  statute.  On  behalf  of  the  plaintiffs  it  was  con- 
tended, in  anaology  to  a  statute  of  Pennsylvania  of  a  sim- 
ilar scope  and  object,  and  upon  the  authority  of  judicial 
decisions  under  it  in  that  State,  that  it  is  a  proceeding  and 
judgment  in  rem  purely,  binding  only  upon  the  particular 
building  or  structure  for  which  the  materials  were  fur- 
nished, or  on  which  the  work  and  labor  was  performed, 
and  the  real  estate  on  which  it  is  situated,  as  set  forth  and 
described  in  the  affidavit  of  the  plaintiffs  accompanying 
the  bill  of  particulars  filed  as  required  by  the  act,  from 
the  time  the  furnishing  of  the  materials  was  commenced, 
and  the  work  and  labor  was  begun,  and  nothing  more; 
and  that  the  design  of  it  was  simply  to  supply  an  addi- 
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tional  and  speedy  remedy  for  the  recovery  of  a  judgment 
which  should,  when  obtained,  constitute  a  specific  lien 
upon  the  particular  building  and  lot  from  the  time  the 
furnishing  of  the  materials  and  the  work  and  labor  were 
commenced  upon  it.  But  that  the  remedy  is  special  and 
limited  in  its  operation  and  merely  cumtilative  in  its  char- 
acter, (being  entirely  restricted  to  such  bills,  such  prop- 
erty, and  such  judgments  and  liens  upon  it) ,  and  therefore, 
that  it  neither  precludes,  nor  is  it  precluded  by,  a  general 
judgment  recovered  in  personam  at  common  law,  or  under 
the  provisions  of  the  general  statute,  in  another  form  of 
action,  upon  the  same  cause  of  action  and  against  the 
same  defendant. 

It  is  to  us  a  matter  of  regret  that  we  have  not  had  an 
opportunity  to  examine  more  fully  the  statutes  and  ru- 
lings in  Pennsylvania  on  the  subject.  But  as  this  is  the 
first  enactment  of  the  kind  we  have  ever  had  in  this  State, 
and  is  a  new  and  untried  experiment  of  no  little  gravity 
and  importance  to  the  people  of  it,  and  is  introduced  as  a 
novelty  into  the  general  code  and  body  of  our  laws  with- 
out any  legislative  explanation  or  definition  of  the  opera- 
tion and  effect  which  it  is  to  have  in  relation  to  them, 
or  to  what  extent  it  is  incidentally  to  vary  or  modify 
them,  we  cannot  implicitly  rely  on  the  decisions  of  any 
other  State  under  similar  enactments,  for  our  guidance  or 
instruction  under  such  circumstances,  or  follow  them  any 
further  in  the  interpretation  and  construction  of  it  than 
our  own  best  judgment,  and  reason  and  reflection  may 
approve  as  intrinsically  right  and  proper  in  such  a  case. 
Both  our  inclination  and  conviction  of  duty,  therefore,  is 
not  to  extend  the  operation  of  the  act  by  construction  any 
further  than  the  terms  of  it  clearly  require,  and  to  leave  it 
to  the  Legislature  to  remedy  whatever  defect  or  deficien- 
cies which  may  be  found  to  attend  it  when  put  into  practical 
operation  and  effect. 

On  turning  to  the  statute  in  question  and  observing  the 
provisions  of  it,  the  first  thing  that  strikes  us  is  the  re- 
markable resemblance  which  they  bear  to  the  provisions 
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contained  in  the  fourth  section  of  our  general  and  com- 
paratively recent  statute  in  regard  to  pleading  and  prac- 
tice in  civil  actions,  Rev.  Code,  chap.  106,  p.  377,  in  the 
mode  of  procedure  prescribed  in  the  special  class  of  cases 
provided  for  in  the  act  now  under  consideration.  The 
mode  of  proceeding  in  the  suit  to  the  recovery  of  judg- 
ment is  almost  identically  the  same  under  the  two  statutes, 
the  principal,  if  not  the  only  difference  being  that  the 
affidavit  of  the  cause  of  action  under  the  latter  is  required 
to  describe  the  particular  property  and  real  estate  on 
which  it  is  situated  specially  proceeded  against,  and  must 
also  be  accompanied  with  a  bill  of  partictdars  of  the  ma- 
terials furnished  for,  or  of  the  work  and  labor  performed 
upon  it.  Under  both  statutes  the  action  or  suit  is  strictly 
a  common  law  action  between  persons  within  the  State, 
and  in  which  a  summons  must  be  issued  and  served  upon 
the  defendant,  "as  in  an  action  of  assimipsit,  for  work 
and  labor  or  material  furnished,"  to  quote  the  language  of 
the  act  itself,  in  order  to  give  the  court  jurisdiction  of  the 
case.  It  has  no  inanimate  party,  or  thing,  or  object  for  a 
respondent.  It  is  not  an  attachment,  and  has  no  quality 
or  attribute  of  lien,  seizure,  or  sequestration  involved  in, 
or  as  incident  to  it,  and  has  no  effect,  not  even  on  the 
defendant  himself,  unless  served  on  him  personally,  or  by 
copy  left  at  his  usual  place  of  abode,  which  must  be  within 
the  limits  of  the  State,  as  required  by  law  in  like  cases 
under  the  general  statute.  Such  is  the  familiar  and  com- 
mon law  character  of  the  action,  an  action  of  assumpsit 
merely,  which  this  statute  provides  for  the  recovery  of 
judgment  in  such  cases;  and  it  certainly  partakes  in  no 
degree  whatever,  of  the  nature  of  a  proceeding,  or  of  a 
judgment  in  rem,  but  is  clearly  a  common  law  proceeding 
substantially,  (modified  in  some  of  its  features  by  statute)  in 
personam  against  the  person  named  as  party  defendant  in  it, 
and,  of  course,  when  the  judgment  is  recovered  in  it,  it  must 
be  a  judgment  in  personam,  and  can  be  nothing  else.  Indeed, 
the  judgment  itself  to  be  rendered  under  this  act,  against 
the  defendant  in  the  suit,   is  not  to  differ  in   any  of  its 
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terms,  or  upon  the  face  of  it,  from  a  judgment  in  an  ac- 
tion of  assumpsit  at  common  law,  or  under  the  general 
statute.  The  only  difference  consists  in  the  special  and 
peculiar  effect,  or  lien  which  this  statute  gives  to  it  in  the 
class  of  cases  provided  for  in  it.  The  lien  of  a  judgment 
is  in  fact,  no  part  or  portion  of  it,  but  only  an  effect  or  in- 
cident of  it.  It  is  invisible,  of  course  even  on  the  face,  or 
in  the  body  of  it,  and  exists  only  in  the  binding  force 
effect  and  operation  which  the  law  accords  to  it.  In  this 
particular  class  of  cases  the  legislature  has  seen  proper  to 
provide  by  this  act,  first,  that  the  judgment  shall  consti- 
tute a  specific  lien  on  the  property  for  which  the  materials 
and  work  were  furnished,  and  secondly,  that  such  lien 
shall  have  relation  back  to,  and  bind  the  property  from 
the  day  upon  which  the  work  and  labor  was  begun,  or  the 
furnishing  of  the  materials  was  commenced,  and  shall  take 
priority  accordingly. 

But  is  this  the  sole  office,  effect  and  operation  of  such  a 
judgment?  The  statute  does  not  so  declare,  nor  do  we 
think  that  a  proper  legal  construction  of  it,  will  warrant 
that  conclusion.  It  does  not  declare  or  import  that  this 
special  remedy,  judgment  and  lien,  which  it  has  provided 
for  this  particular  class  of  creditors  in  the  community, 
shall  be  considered  to  be  a  ciunulative  remedy  merely,  or 
shall  not  impair,  abridge,  or  diminish  their  legal  right  to 
bring  another  action  at  common  law,  or  under  the  general 
statute,  upon  the  same  original  cause  of  action  and  against 
the  same  party,  either  before,  or  after  the  recovery  of 
such  a  judgment  under  the  statute  in  question.  And  it  is 
equally  clear  if  it  does  not  so  expressly  provide,  that  we 
ought  not  to  infer  or  presimie  that  such  is  the  meaning  or 
effect  of  it.  A  former  recovery  of  judgment  before  a  judi- 
cial tribunal  having  jurisdiction  of  the  cause  and  the  par- 
ties to  the  action,  for  the  same  cause  of  action,  anywhere, 
has  ever  been  held  to  be  a  complete  and  absolute  defence  in 
bar  to  another  action  upon  it;  and  so  universal  is  the  rule 
now,  that  it  is  well  recognized  and  established  throughout 
Christendom,  at  least,  that  a  former  recovery  of  judgment 
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in  one  country,  is  a  conclusive  and  incontestable  defence 
to  a  second  suit  on  the  same  original  cause  of  action  in 
any  other,  wherever  the  court  rendering  it,  has  jurisdic- 
tion both  of  the  cause  and  of  the  parties  to  it.  And  if 
such  were  not  the  rule  of  law  on  the  subject,  where  would 
be  the  end  of  lawsuits,  or  of  the  multiplication  of  judg- 
ments against  a  party  on  one  and  the  same  original  cause 
of  action?  The  anomaly  therefore  of  allowing  one  of 
these  creditors  even,  to  recover  two  judgments  on  one 
and  the  same  cause  of  action  against  one  and  the  same 
party,  is  too  great  and  too  glaring  to  warrant  us  in 
presuming  that  the  legislature  intended  any  such  thing, 
in  the  absence  of  any  express  provisions  in  the  act  to  that 
effect.  And  entertaining  this  view,  we  have  accordingly 
no  hesitation  in  saying  that  in  the  cases  now  before  us,  in 
which  the  plaintiffs  have  already  obtained  judgment 
against  the  defendant  upon  their  claims  under  the  general 
statute,  or  at  common  law,  they  cannot  recover  judgments 
on  the  same  claims  again  under  this  statute. 

Considering  this  act,  however,  as  only  a  part  of  the  law 
of  the  State  on  the  subject  of  suits,  judgments  and  the 
liens  which  result  from  them,  and  construing  it  together 
with  the  general  statute  before  referred  to  and  the  common 
law  in  relation  to  the  matter,  which  it  does  not  re- 
peal, abolish  or  alter,  except  so  far  as  it  varies  and  modi- 
fies them  in  the  special  cases  to  which  it  applies,  we  are  of 
opinion  that  a  judgment  recovered  under  it  pursuant  to 
its  provisions,  is  not  only  a  judgment  in  personam  against 
the  defendant  in  it,  but  that  it  will  have  all  the  properties 
and  effects  of  a  judgment  recovered  against  him  in  this 
court  generally,  and  not  under  this  particular  statute,  and 
will  have  the  same  lien  upon  all  his  other  real  estate  from 
the  date  of  its  recovery,  as  a  judgment  recovered  against 
him  at  common  law,  or  under  the  general  statute;  but  that 
it  will  also  become  a  specific  lien  on  the  building  or  struc- 
ture and  the  real  estate  upon  which  the  same  is  situated,  for 
which  the  materials  were  furnished,  or  upon  which  the 
work  and  labor  was  performed,  and  relate  back  to  the  day 
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upon  which  the  said  work  and  labor  was  begun,  or  the 
furnishing  of  the  said  materials  was  commenced,  and  will 
take  priority  accordingly;  provided  all  the  requirements 
of  the  act  shall  have  been  duly  complied  with  for  that 
purpose.  The  remedy  provided  by  this  statute  for  the 
recovery  of  the  judgment  with  the  specific  lien  on  thepar- 
ticvdar  property  described  and  referred  to,  is  consequently 
only  a  concurrent  remedy  with  that  which  the  plaintiff 
may  have  under  the  general  statute,  or  at  common  law,  for 
the  same  demand  at  his  own  option;  but  it  is  not  cumu- 
lative, and  therefore  when  he  has  made  his  election  and 
has  recovered  judgment  in  either  one  of  these  methods,  he 
cannot  resort  to  either  of  the  others  and  recover  another 
judgment  against  the  defendant  on  the  same  demand. 

The  provisions  of  the  statute  which  we  have  thus  far 
been  considering,  pertain  only  to  buildings  or  structures 
erected,  altered,  or  repaired,  and  the  real  estate  on  which 
they  are  situated,  and,  of  course,  the  specific  lien  of  the 
judgment  obtained  under  these  provisions,  on  such  prop- 
erty, will  be  a  real  security,  or  a  lien  upon  the  whole  of  it 
as  real  property.  But  the  statute  is  not  exclusively  con- 
fined to  such  buildings  or  structures,  for  there  are  similar 
provisions  made  in  the  fifth,  sixth  and  seventh  sections 
of  it,  to  secure  the  claims  of  material  men  and  mechanics 
and  all  kinds  of  workmen,  for  materials  furnished  and 
work  done  on  any  ship  or  vessel  within  the  State.  The 
marked  distinction  and  difference  made  in  the  remedy 
and  mode  of  proceeding  in  the  latter  case,  however,  serves 
to  show  very  clearly,  we  think,  that  the  legislature  had  no 
idea  or  intention  of  making  the  proceeding  or  judgment 
under  the  preceding  provisions  of  it  against  real  property 
a  proceeding,  or  judgment  in  rem;  because  in  regard  to 
that  kind  of  property  all  the  preceding  provisions  of  the 
act  terminate  even  abruptly  with  the  recovery  of  the 
judgment  and  the  specific  lien  of  it  as  provided  for,  with- 
out a  word  as  to  the  execution  of  it,  whilst  in  regard  to 
ships  and  vessels,  which  are  personal  property  and  des- 
tined to  depart  beyond  the  limits  of  the  State  as  soon  as 
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finished,  it  was  careful  to  provide  that  upon  the  fiHng 
of  the  bill  of  particulars  and  his  affidavit  by  the  plain- 
tiff, a  writ  of  attachment  shall  issue  for  the  seizure  of  the 
property  to  be  held  by  the  sheriff  of  the  county,  until 
the  defendant  shall  enter  into  recognizance  with  security 
to  the  plaintiff  to  pay  the  condemnation  money  and  all 
costs,  or  failing  to  do  so,  the  same  to  be  retained  and  sold 
on  judgment  of  condemnation  being  rendered  against  it 
by  the  court,  and  the  proceeds  applied  to  the  payment  of 
the  creditors.  This,  of  course,  would  be  what  we  would 
term  a  proceeding  and  judgment  in  rem  specially  provided 
for  by  the  statute  in  the  case  of  a  ship  or  vessel  only.  And 
as  the  legislature  was  particular  thus  specially  to  provide 
this  prompt  and  speedy  process  for  the  satisfaction  of  a 
judgment  of  condemnation  against  this  kind  of  personal 
and  pre-eminently  transitory  property,  in  case  satisfactory 
security  was  not  given  for  the  payment  of  the  plaintiffs' 
claim  upon  the  attachment  and  seizure  of  it,  we  cannot 
suppose  it  would  have  left  the  execution  of  a  judgment  of 
the  former  description  recovered  under  the  preceding  pro- 
visions of  the  act,  but  safely  and  permanently  secured  by 
a  specific  lien  on  real  property,  entirely  unprovided  for  in 
it,  if  the  main  and  immediate  object  of  the  enactment  of  it 
had  not  unquestionably  been,  as  it  evidently  was,  rather  to 
secure  the  specially  preferred  claims  of  these  classes  of 
creditors,  than  to  provide  a  more  speedy  and  expeditious 
method  for  enforcing  the  collection  and  payment  of  them, 
and  particularly  when  secured,  as  they  thus  would  be,  by 
a  judgment  and  a  first  and  specific  lien  on  sufficient  real 
]Droperty.  And  although  the  question  is  not  now  formally 
and  properly  before  the  court  for  adjudication,  as  these 
cases  now  stand,  the  last  remark  will  meet  the  suggestion 
of  the  counsel  for  the  plaintiffs,  that  it  is  the  province  and 
duty  of  this  court  to  devise  and  frame  such  process  of  exe- 
cution as  may  be  necessary  to  execute  such  a  judgment 
in  rem,  as  it  has  been  contended  all  judgments  must  be 
which  are  entered  under  the  act,  whether  against  real  or 
l^ersonal  property,  to  save  recourse  to  the  tedious  and  dila- 
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tory  process  for  the  sale  of  real  estate  on  judgment  and  ex- 
ecution now  known  to  our  practice,  such  as  an  inquisition 
and  elegit  where  the  lands  will  rent  for  a  sufficient  sum  in 
seven  years  to  pay  the  debt,  since  it  was  not  intended  by 
the  legislature,  as  has  been  alleged,  that  a  creditor  in  such 
a  judgment  should  ever  be  subjected  to  such  unreasonable 
and  intolerable  delay  in  the  execution  and  collection  of  it. 
But,  as  we  have  before  said,  the  radical  and  fundamental 
error  which  underlies  and  pervades  such  a  misconception 
of  the  true  meaning  and  object  of  the  statute,  so  far  as 
real  property,  at  least,  is  afifected  by  it,  consists  in  mistak- 
ing the  lien  for  the  judgment  itself,  the  former  being  but  a 
legal  incident  and  effect  of  the  latter;  and  as  it  is  purely  a 
creature  of  the  law,  and  has  no  existence  in  contract  be- 
tween the  parties,  but  exists  independent  of  their  agree- 
ment, it  is  competent  for  the  law,  and  the  law  making 
power,  to  vary  or  modify  it,  to  restrict  or  extend  it,  or 
even,  to  impart  to  it  a  two-fold  effect  and  operation, 
though  proceeding  from  one  and  the  same  judgment,  by 
giving  it,  as  in  this  case,  a  specific  lien  on  certain  specially 
designated  and  described  real  property  from  a  date  ante- 
rior to  the  judgment,  and  also  a  general  and  indefinite 
lien  upon  all  other  real  property  of  the  defendant,  from 
the  time  of  the  recovery  of  it.  A  judgment  creditor  has 
by  virtue  of  the  lien  of  it,  no  right  to  the  land  or  property 
bound  by  it,  for  it  is  neither  jus  in  re,  nor  jus  ad  rem, 
neither  a  right  in  the  property,  nor  a  right  to  the  property, 
and  therefore  if  he  should  release  all  his  right  in,  or  all  his 
right  to  the  property,  he  might  afterward  extend  or  sell  it 
on  the  judgment:  for  the  lien  after  all,  amounts  only  to  a 
security  against  subsequent  purchasers  and  encumbr- 
ances. Brace  v.  Duchess  of  Marlborough,  2  Pr.  Wms.  491. 
4  Kent's  Com.  437.  And  this  was  all  the  legislature  in- 
tended to  give  and  secure  to  a  judgment  creditor  on  such 
real  property  from  the  day  the  work  was  begun  upon  it, 
or  the  furnishing  of  the  materials  for  it  was  commenced, 
under  the  first  and  second  sections  of  the  statute  in  ques- 
tion, so  far  as  it  should  depend  upon  that  statute  alone, 
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but  which  repeals  or  annuls  no  other  law  of  the  State 
which  has  any  relation  to  the  subject  matter;  and  as  the 
statute  goes  no  further  than  this  in  such  cases  as  we  now 
have  before  us,  and  says  nothing  more  than  this,  we  are 
constrained  by  one  of  the  soundest  and  most  obvious  rules 
which  apply  in  the  interpretation  of  statutes,  to  give  it 
the  construction  which  we  have  here  announced. 

Writers  on  the  subject  divide  legal  actions  and  judg- 
ments into  three  classes,  namely,  in  rem,  in  personam,  and 
in  rent  et  personam,  or  in  utramque,  as  th'e  last  is  generally 
denominated;  and  they  are  thus  respectively  defined, 
in  rem  whenever  the  thing  claimed  by  any  one  is  declared 
by  the  judgment  to  be  his,  either  by  his  right  as  creditor, 
or  the  possession  of  it  is  given  him  in  any  other  manner; 
in  personam  when  he  is  condemned  to  give  or  suffer,  to  do 
or  not  to  do  any  thing,  or  if  the  status  of  his  person  may 
be  affected  by  it;  and  in  utramque  where  it  is  of  a  mixed 
nature,  and  both  in  rem  et  in  personam,  and  that  is  when 
both  the  thing  and  the  person  may  come  at  the  same  time 
into  condemnation.  Sto.  Conf.  of  Laws,  sec.  584  n.  1  Bur- 
gundus,  Tract,  3,  n,  1,  2,  p.  84,  85.  One  thing  however 
will  be  found  as  an  invariable  and  inseparable  quality  or 
incident  of  a  judicial  proceeding  in  rem  purely,  and  that  is 
a  seizure  of  the  thing  to  be  condemned  in  some  form  or 
other  by  the  process  of  the  court  regularly  preceding  the 
consideration  and  adjudication  of  the  right  or  claim 
asserted  to  it  before  the  tribunal.  Perhaps,  the  nearest 
approach  we  have  in  our  practice  under  the  common  law 
and  our  statutes,  to  a  pure  proceeding  and  adjudication 
in  rem,  is  under  our  statutory  process  in  cases  of  domestic 
and  foreign  attachment,  in  which,  however,  the  writs 
always  issue  in  personam,  or  against  the  defendant  by 
name,  but  with  a  mandate  to  attach  or  seize  his  goods  and 
chattels,  rights  and  credits,  lands  and  tenements,  which  is 
invariably  done,  as  they  can  only  be  sued  out  upon  an 
affidavit  in  the  one  case,  that  the  defendant  has  left  the 
State  to  avoid  the  payment  of  his  debts,  or  in  the  other, 
that  he  resides  out  of  it.     But,  although  such  proceedings 
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are  not  strictly,  they  are  nevertheless  considered  in  the 
nature  of  proceedings  in  rem.  In  all  such  cases,  however, 
the  principle  of  law  is  well  settled,  that  the  judgment  in  rem, 
or  against  the  thing,  is  conclusive  as  to  the  title  and  trans- 
fer and  disposition  of  the  property  in  question  under  it; 
but  it  is  only  conclusive  and  binding  on  the  party  in  per- 
sonam so  far  as  the  res  or  property  itself  is  concerned. 
Sto.  Conf.  of  Laws,  sees.  592,  593.  And  this  exposition  is 
sufficient  to  show,  we  think,  that  no  proceeding,  adjudica- 
tion, or  judgment  in  rem,  whatever,  was  or  could  have 
been  in  the  contemplation  of  the  legislature  when  any  of 
the  provisions  of  the  statute  before  us  was  under  consider- 
ation, which  related  to  any  buildings  or  structures  other 
than  ships  and  vessels. 

To  the  inquiry  submitted,  whether  judgments  can  be 
entered  under  the  act  for  any  portion  of  the  claims  in 
question  for  work  and  labor  done,  or  for  materials  fur- 
nished prior  to  the  passage  of  it,  we  reply  that  it  cannot. 
Even  a  purely  remedial  statute  is  not  to  have  any  opera- 
tion anterior  to  the  enactment  of  it  without  an  intention 
clearly  indicated  in  the  terms  of  it,  that  it  shall  have  that 
effect,  which  are  entirely  wanting  in  this  act.  Besides, 
as  it  introduces  an  entirely  new  feature  in  regard  to  the 
lien  of  a  judgment  to  be  entered  under  it,  making  the 
specific  lien  of  it  by  relation  to  antedate  the  judgment 
when  entered,  we  think  the  act  itself  ought  to  have  no 
retrospective  operation,  unless  there  was  an  express  pro- 
vision in  it  to  that  effect. 

It  now  only  remains  to  notice  the  objection  taken  by  the 
counsel  for  the  defendant,  to  the  sufficiency  of  the  affida- 
vits filed  on  behalf  of  the  plaintiffs,  in  several,  if  not  all  of 
the  cases,  on  the  ground,  as  alleged,  of  the  uncertainty 
and  impropriety  in  the  description  of  the  building,  struct- 
ures and  premises  referred  to  in  them,  and  upon  the  ground 
that  the  statute  evidently  contemplates  and  requires  that 
each  building,  when  there  are  two  or  more  together,  shall 
be  separately  and  distinctly  described  in  the  affidavit,  and 
that  the  statute  must  not  only  be  construed  strictly,  but  a 
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strict  compliance  with  the  true  meaning  and  import  of  it 
will  be  required  in  all  cases;  in  regard  to  which  we  shall 
now  say  but  little.  For  this  is  not  the 'time  to  hear  and 
determine  definitely  any  such  questions,  nor  can  we  have 
the  proper  and  adequate  means  at  such  a  stage  of  the 
cases,  to  inform  ourselves  sufficiently  on  such  questions  of 
fact,  to  decide  them  even  satisfactorily  to  ourselves,  per- 
haps, and  as  they  doubtless  should  be  examined,  under- 
stood and  considered  whenever  they  come  to  be  ultimately 
and  finally  concluded  and  settled  in  the  courts.  They  will 
better  and  more  properly  arise  for  such  consideration  and 
determination,  if  arise  they  ever  should,  after  the  judgment 
in  any  case  has  been  entered  and  the  lien  has  attached, 
and  it  becomes  of  immediate  practical  importance  to  the 
plaintiff  in  particular,  to  establish  the  extent  of  his  lien 
and  to  precisely  designate  and  identify  the  building  or 
structure  and  premises  specifically  bound  by  his  judgment. 
This  it  might  even  now  require  a  number  of  witnesses  to 
do.  At  all  events,  in  all  cases  of  doubt  and  uncertainty, 
it  will  be  incumbent  upon  him  to  do  this,  as  the  filing  of 
the  affidavit  and  bill  of  particulars  is  an  ex  parte  proceed- 
ing entirely  on  his  part,  and  no  party  will  be  responsible 
for,  or  affected  by  any  material  errors  or  insufficiencies  in 
them,  but  himself  and  his  privies  after  him.  And,  there- 
fore, it  is  of  much  more  importance  to  the  plaintiff  than  to 
the  defendant,  that  whatever  is  done  by  him  in  this  respect, 
shotild  be  done  properly  and  according  to  the  substantial 
requirements  of  the  statute.  And  although  the  ancient 
maxim  of  caveat  emptor  is,  perhaps,  destined  to  lose  none  of 
its  force  when  these  judgments  come  to  be  executed  by  a 
public  sale  of  the  premises  bound  by  them,  the  modem 
maxim  of  caveat  creditor  will  probably  soon  become  equal- 
ly important  in  connection  with  them. 


Robert    Macaltioner,    plaintiff    below,    appellant,  v.    S. 
Croasdale  &  Son,  defendants  below,  respondents. 
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A  promissory  note  given  by  a  debtor  to  one  of  his  creditors  on  entering 
into  a  composition  with  them  for  the  payment  of  an  equal  per  cent  upon 
their  claims  against  him,  secretly,  and  without  their  knowledge,  for  a 
larger  amount  than  is  due  to  him  under  the  composition,  is  fraudulent 
and  void,  and  no  action  will  lie  at  the  suit  of  the  payee  against  the  mak- 
er of  it.  And  if  a  release  of  all  demands  be  executed  and  delivered  on  the 
same  day  by  the  payee  to  the  maker  of  the  note,  it  will  be  presumed  to 
be  released  by  it,  unless  it  is  proved  that  the  note  was  made  afterward 
on  the  same  day. 

Pronarr  in  assumpsit  on  appeal  from  a  justice  of  the 
peace,  on  a  promissory  note  for  $52.44  made  by  the 
defendants  to  the  order  of  the  plaintiff,  and  payable  two 
years  after  date,  January  31,  1862.  On  that  day  the 
defendants  had  entered  into  a  composition  with  all  their 
creditors,  of  whom  the  plaintiff  was  one,  to  pay  each  of 
them  twenty  per  cent  of  their  claims  in  two  installments, 
the  first  in  three,  and  the  second  in  six  months,  and  all 
of  whom,  including  the  plaintiff,  had  on  the  same  day 
executed  a  deed  of  release  to  them  of  all  claims  and 
demand  whatsoever  which  they  had  against  them.  The 
note  in  question,  however,  was  secretly  given  without 
the  knowledge  of  the  other  creditors,  to  secure  a  larger 
pa\Tnent  than  twenty  per  cent  on  the  claim  of  the  plain- 
tiff against  them,   the  whole  indebtedness  being  $143.00. 

Nields,  for  the  defendants.  Under  the  facts  proved  the 
contract  in  virtue  of  which  the  note  was  given  and 
taken,  was  fraudulent  and  void  in  law,  and  the  plaintiff 
can  maintain  no  action  upon  it,  or  upon  the  note  either, 
for  both  are  fraudulent  and  void.  Add.  on  Contr.  138. 
Cnckshot  et  al.  v.  Bennet  et  al.  2,  T.  R.,  763.  Leicester  et 
al.  V.  Rose,  4  East  372.  Turner  v.  Hoole,  16  E.  C.  L.  R. 
418.     Alsager  et  al.  v.  Spalding  et  al.  33  E.  C.  L.  R.  393. 

Lore,  for  the  plaintiff.  If  there  was  fraud  in  the  con- 
tract and  in  the  transaction,  the  defendants  must  have 
been  more  deeply  involved  in  it,  and  more  responsible 
for  it  than  the  plaintiff,  for  one  solitary'  creditor  cotild 
hardly  have  stood  out  long  against  all  the  other  creditors 
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in  the  matter  of  the  composition  of  their  claims,  if 
it  had  not  been  the  secret  and  spontaneous  wish  and  in- 
tention of  the  defendants  to  prefer  and  pay  the  plaintiff 
more  than  any  of  the  rest  of  them.  If  then  there  was  a 
fraud  in  the  transaction  between  the  parties  to  the  suit, 
and  the  defendants  were  as  much  affected  by  it  as  the 
plaintiff,  would  they  be  allowed  to  take  advanta^jc  of 
their  own  wrong,  or  their  own  fraud  to  defeat  the  action? 

The  Court,  Gilpin,  C.  J.,  told  the  jury,  that  if  the  plaintiff" 
could  recover  at  all,  he  could  only  recover  on  the  promis- 
sory note,  as  all  the  previous  indebtedness  of  the  defend- 
ants to  him  up  to  the  date  of  it,  had  been  formally  and 
absolutely  released  by  him.  But  if  the  note  had  been  given 
for  the  purpose  stated  and  proved,  it  was  fraudulent  and 
void,  both  in  fact  and  in  contemplation  of  law,  and 
the  plaintiff  could  not  recover  upon  it.  Besides,  as 
the  release  was  executed  and  delivered  by  the  plain- 
tiff and  their  other  creditors  on  the  same  day  the  note 
was  made  by  the  defendants  to  him,  the  presumption 
would  be  that  the  note  too  was  released  by  it  unless  it 
had  been  proved  that  the  note  was  made  afterward  on 
that  day. 


John  Alrich  v.  Thomas  L.  Bowers. 

Replevin  will  not  lie  at  che  suit  of  a  landlord  against  his  tenant  for  rent 
wheat  left  in  the  bam  on  the  premises  by  the  preceding  tenant,  for  the 
landlord,  as  his  share  of  the  preceding  year,  without  proof  of  an  actual 
demand  and  refusal  before  the  action  is  brought. 

Replevin  for  one  hundred  bushels  of  wheat.  Bowers, 
the  defendant,  was  a  tenant  of  Alrich,  the  plaintiff,  and 
v/as  living  on  a  farm  rented  of  him,  on  which  the  ten- 
ant of  the  preceding  year  had  left  the  wheat  in  question 
in  the  bam,  bv  the  direction  of  Alrich,  his  landlord,   for 
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him,  as  his  share  or  rent  of  the  wheat  for  that  year.  There 
was  no  demand  proved  on  the  part  of  the  plaintiff  upon 
the  defendant  for  it  prior  to  the  commencement  of  the 
action,  but  the  deputy  sheriff  had  instructions,  when  he 
went  to  the  farm  to  replevy  it  and  take  it  out  of  the 
hands  of  the  defendant,  that  if  he  would  give  him  satis- 
factory security  for  it,  to  let  him  retain  the  possession 
of  it,  and  when  he  arrived  there  found  that  the  defendant 
was  sowing  it  on  the  farm.  Wheat  was  then  selling  for 
$2.40  per  bushel  in  the  neighborhood,  and  the  defendant 
gave  the  requisite  bond  and  security  on  the  writ  and  re- 
tained and  sowed  the  wheat.  When  the  plaintiff  closed 
his  testimony. 

Gray,  for  the  defendant,  submitted  a  motion  for  a  non- 
suit, because  it  appeared  from  the  evidence  that  the  de- 
fendant's possession  of  the  wheat  had  been  rightful,  and 
not  tortious  from  the  beginning,  as  it  had  been  in  his 
care  and  custody  and  actual  possession  from  the  time  he 
had  moved  on  the  farm  in  the  month  of  March  prece- 
ding. There  was  no  wrongful  taking,  therefore,  proved  in 
the  case,  to  sustain  the  action,  and  where  the  taking  or 
possession  is  rightful,  there  can  be  no  wrongful  detention 
of  it  without  proof  of  an  actual  demand  for  it  by  the  plain- 
tiff and  a  refusal  of  the  defendant  to  deliver  it,  before 
suit  brought,  and  which  had  not  been  done  in  this  -case. 
Windsor  v.  Boyce,  1  Houst.  605.  1  Ch.  PL  144.  But  if  the 
defendant,  as  in  this  case,  pleads  non  cepit,  and  also  pro- 
perty in  himself  or  another,  the  gist  of  the  inquiry  will 
be,  not  as  to  his,  but  as  to  the  plaintiff's  property  in  the 
goods,  and  which  he  must  be  prepared  to  establish,  for 
the  onus  probandi  of  the  issue  then  lies  upon  him;  for  if 
the  former  issue,  that  of  non  cepit,  is  found  for  him,  but 
the  issue  of  property  in  himself  is  either  not  found  at 
all,  or  is  found  for  the  defendant,  the  plaintiff  cannot 
recover.  And  where  the  issue  is  on  the  plaintiff's  property 
in  the  goods,  his  right  to  the  possession  of  them  at  the 
time  of  the  taking,  is  also  involved  in  the  issue,  and  his 
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possession  in  such  case  must  be  shown  to  have  been  such 
as  would  have  sustained  an  action  of  trespass  for  the  tak- 
ing of  the  property.  Mcllvain  v.  Holland,  5  Harr.  262. 
2  Greenl.  Ev.  Sec.  563. 

G.  B.  Rodney,  for  the  plaintiff.  What  is  the  evidence, 
and  whose  wheat  has  it  been  proved  to  be  in  the  case'" 
And  has  not  the  defendant  wrongfully  converted  and  dis- 
posed of  it  to  his  own  use  against  the  wishes  of  the  plain- 
tiff, the  rightful  owner  of  it,  and  was  he  not  doing  it 
before  the  writ  was  served  upon  him,  and  thus  putting 
it  out  of  his  power  to  restore  it,  or  of  the  plaintiff  ever 
to  recover  the  property  itself?  We  have  specially ,  alleged 
that  it  was  the  property  of  the  plaintiff  which  the  defend- 
ant has  traversed  and  has  taken  direct  issue  upon  it,  and 
we  have  clearly  and  conclusively  proved  it  as  alleged. 

By  the  Court.  The  defendant  as  the  tenant  of  the  farm 
was  in  possession  of  the  premises,  whilst  the  landlord 
was  not,  as  against  him,  and  as  such,  was  in  the  actual 
and  rightful  possession  of  the  wheat  in  question,  which 
was  in  the  barn  on  the  premises,  from  the  time  he  moved 
in  as  tenant  until  after  the  commencement  of  this  action; 
and  under  these  circumstances,  without  proof  of  an 
actual  demand  and  refusal  before  the  commencement  of 
it,  plaintiff  cannot  maintain  this  action  for  the  property, 
or  the  value  of  it;  but  as  there  has  been  no  such  proof 
in  the  case,  the  motion  should  prevail  and  the  plaintiff 
must  be  nonsuited. 


JaHN  Doe,  on  the  demise  of  William  Potts  v.  Richard 
Roe,  casual  ejector,  and  Joseph  Dowdall,  tenant  in 
possession. 

Although  the  doctrine  of  estoppel  has  often  been  denounced  as  odious, 
and  declared  to  be  unworthy  of  recognition  by  the  courts,  yet  it  would 
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seem,  when  properly  understood,  to  be  founded  on  such  principles  of 
morality  and  justice,  as  commend  them  to  our  \vist  conscience,  because 
its  proper  application  only  debars  the  averment  of  the  truth,  in  a  case 
where  such  an  averment  would  convict  the  party  of  a  previous  false- 
hood, and  where  to  permit  it,  would  be  to  allow  him  to  deny  a  previous 
affirmation  upon  the  faith  of  which  other  persons  have  been  induced  to 
deal  with  him.  The  purpose  and  intent  of  it  is  to  prevent  fraud  and 
falsehood,  and  it  only  closes  the  mouth  of  a  party,  when  to  let  him 
speak,  would  be  contrary  to  honesty  and  good  conscience. 

Estoppels  are  said  to  be  of  two  kinds,  the  one  personal  in  its  character, 
operating  as  a  personal  rebutter  and  preventing  the  grantor  and  those 
claiming  under  him,  from  asserting  title,  or  contradicting  the  intent  and 
effect  of  his  deed;  the  other  is  of  larger  scope,  for  while  it  carries  with 
it  all  the  qualities  and  attributes  of  the  former,  it  also  possesses  the  addi- 
tional function  of  operating  an  actual  transfer  of  an  after  acquired  es- 
tate. Mere  grants,  releases,  or  quit  claims,  however,  do  not  possess  this 
function,  nor  were  conveyances  under  the  statute  of  uses  held  to  have 
this  operation;  but  the  doctrine  when  applied  to  deeds  of  bargain  and 
sale,  must  be  confined  to  that  description  of  conveyance  strictly  and 
properly  so  defined,  that  is  to  say,  to  naked  deeds  of  bargain  and  sale. 
For  it  is  well  settled  that  if  it  is  manifest  on  the  face  of  the  conveyance, 
cither  by  recital,  admission,  covenant,  or  in  any  other  way,  that  the  par- 
ties actually  intended  to  convey  and  receive  the  identical  estate  and  in- 
terest which  is  the  subject  matter  purporting  to  be  conveyed  by  the  in- 
strument, they  shall  be  held  estopped  from  denying  the  operation  of  the 
deed  according  to  its  manifest  intent. 

Where  one  who  has  no  title  conveys  land  with  warranty,  and  afterward 
acquires  title,  and  conveys  to  another,  the  second  grantee  is  estopped  to 
say  that  the  grantor  was  not  seized  at  the  time  of  the  first  conveyance. 
And  where  both  parties  claim  under  the  same  person,  they  are  privies 
in  estate,  and  cannot  as  such,  deny  the  title  of  the  grantor  at  the  time 
of  the  first  conveyance;  and  the  estoppel  working  upon  the  estate,  binds 
both  parties  and  privies.  It  adheres  to  the  land,  is  transmitted  with  the 
estate,  it  becomes  a  muniment  of  title,  and  all  who  afterward  acquire, 
take  it  subject  to  the  burden  which  the  existence  of  the  fact  imposes  on  it. 

This  was  an  action  of  ejectment  for  a  house  and  lot 
in  the  city  of  Wilmington,  and  case  stated,  argued  at 
the  May  Term,  1866.  John  Menough  was  seized  in  fee 
of  the  premises  in  question,  and  on  the  10th  of  Septem- 
ber, 1849,  by  deed  of  himself  and  wife,  conveyed  them 
in  fee  to  William  Boyd,  of  Philadelphia,  with  covenants 
of  warranty,  and  which  was  dtily  recorded  at  New  Cas- 
tle on  the  19th  of  November  following,  and  on  the  26th 
day  of  March,  1850,  John  Menough  and  his  wife,  by  deed 
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of  bargain  and  sale,  conveyed  all  their  estate,  right,  title, 
interest,  property,  claim  and  demand  whatsoever  in  law 
or  equity  of,  in,  to  or  out  of  the  same  land  and  premises 
to  Joseph  Dowdall,  the  tenant  in  possession,  in  fee  sim- 
ple with  covenants  of  warranty  that  he,  John  Menough, 
was  lawfully  seized  in  fee  thereof,  that  the  said  premises 
were  free  from  incumbrance,  and  that  he  had  good  right 
to  sell  and  convey  the  same  to  him,  and  that  he  and  his 
heirs,  executors  and  administrators,  would  and  should 
warrant  and  defend  the  same  to  him,  his  heirs  and  assigns 
forever  against  the  lawful  demands  of  all  persons  claim- 
ing or  to  claim  the  same  or  any  part  thereof  by,  from  or 
under  them  or  any  of  them,  and  which  deed  was  also 
duly  recorded  at  New  Castle  on  the  5th  of  August  follow- 
ing, and  under  which  Dowdall  went  at  once  into  the  pos- 
session of  the  premises,  and  had  ever  since  received  the 
rents  and  profits  of  them.  The  deed  to  him  also  con- 
tained a  recital  that  the  premises  were  part  of  a  larger 
parcel  of  land  which  Samuel  Woolston  and  wife  conveyed 
to  John  Menough,  August  27th,  1847.  On  the  5th  of 
April,  1851,  William  S.  Boyd  and  Elizabeth  his  wife 
re-conveyed  to  John  Menough  the  premises  which 
Menough  and  wife  conveyed  to  Boyd  on  the  19th  of  Sep- 
tember 1849,  (it  being  the  same  lot  of  land  which  Menough 
and  wife  conveyed  to  Dowdall  on  the  26th  of  March, 
1850,)  and  the  deed  was  entered  for  record  on  the  9th 
day  of  December,  1851.  On  the  7th  day  of  June,  1853, 
John  Menough  and  wife  executed  two  mortgages,  one 
for  one  thousand  dollars,  and  the  other  for  two  thousand 
dollars,  and  thereby  mortgaged  two  messuages  and  lots 
of  ground,  one  of  which  lots  was  the  same  premises  con- 
veyed by  the  deed  of  William  S.  Boyd  to  John  Menough, 
and  the  same  which  the  said  John  Menough  had  theretofore 
conveyed  to  Joseph  Dowdall,  and  the  other  of  the  said  mes- 
suages and  lots  was  subject  to  a  prior  mortgage,  one  of 
which  mortgages  was  given  to  George  W.  Hawley  and 
Thomas  P.  Hawley  of  Chester  county,  Pennsylvania, 
which  was  afterward  assigned  to  Caleb  Strode,  and  the 
other    of    the    said    mortgages    was    in    favor    of    William 
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Potts.  These  mortgages  recited  the  title  of  the  last  of 
said  premises  as  the  same  which  William  S.  Boyd  and 
wife  by  their  deed  of  April  5th,  1851  had  conveyed  to  the 
said  John  Menough.  The  interest  on  both  of  the  mort- 
gages was  paid  by  John  Menough  until  August  and 
December  1857,  and  at  the  November  Term  1859  judg- 
ment was  obtained  on  the  scire  facias  issued  upon  the 
mortgage  then  held  by  Caleb  Strode,  against  John 
Menough  and  wife,  and  upon  a  levari  facias  to  the  May 
Term  1860,  the  said  premises  were  sold  and  William  Potts, 
the  lessor  of  the  plaintiff,  became  the  purchaser  and  holds 
the  deed  therefor,  executed  by  Levi  B.  Moore,  Sheriff. 
The  other  messuage  and  lot  of  land  mentioned  in  the 
said  mortgages  having  been  sold  under  a  prior  mortgage, 
there  remained  a  surplus  of  money  arising  from  the  sale 
under  the  first  mortgage  out  of  which  $279.19  was 
applied  to  the  one  thousand  dollar  mortgage  held  by  Caleb 
Strode,  and  $558.33  was  applied  to  the  two  thousand  dol- 
lar mortgage  held  by  WiUiam  Potts.  The  purchase 
money  arising  from  the  sale  of  the  premises  in  dispute 
on  the  mortgage  of  Caleb  Strode  was  only  a  nominal 
sum.  Each  and  all  of  the  deeds  and  mortgages  herein  re- 
ferred to,  to  be  considered  and  taken  to  be  part  and  par- 
cel of  the  case  stated.  The  question  was  whether  the 
plaintiff  was  entitled  to  recover  the  premises  in  question, 
mentioned  in  the  demise  laid  in  his  declaration?  If  the 
court  should  be  of  that  opinion,  judgment  to  be  entered 
generally  for  him;  but  if  not,  for  the  defendant. 

G.  B.  Rodney,  for  the  plaintiff.  It  will  be  contended  on 
the  other  side  that  the  plaintiff  is  estopped  from  setting 
up  a  title  to  the  premises  in  question  by  the  deed  and  the 
warranty  which  it  contains  from  John  Menough  and  wife 
to  Dowdall,  the  defendant,  but  he  would  proceed  to  show 
that  such  could  not  be  the  effect  of  such  a  deed  and  war- 
ranty. Estoppels  were  of  three  kinds;  by  matter  of  record, 
by  matter  in  writing  and  by  matter  in  pais;  and  it  was  only 
necessary  in  this  case  to  turn  to  Coke  for  the  definition 
of  the  second,  by  matter  in  writing,  which  he  defines  to 
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be  by  deed  indented,  by  making  acquittance  by  deed 
indented,  or  deed  poll,  and  by  defeasance  by  deed  in- 
dented, or  deed  poll.  Co.  Lit.  352  a.  At  one  time  it 
was  held  in  some  of  the  States  of  the  Union,  and  such 
was  formerly  the  case  in  the  State  of  New  York,  that 
any  warranty  in  any  kind  of  a  deed,  would  operate  in  a 
case  like  the  present,  to  estop  the  plaintiff  from  setting 
up  a  claim  of  title  to  the  premises  in  dispute.  Jackson 
V.  Murray,  12  Johns.  201.  Jackson  v.  Wright,  lA  Johns.  193. 
But  later  cases  have  settled  it  otherwise.  There  was  no 
doubt  a  feoffment,  or  a  fine,  or  a  fine  and  recovery 
always  had  the  elTect  to  estop  the  party  making  it  from 
settin'g  up  any  after  acquired  title  in  contravention  of 
it,  but  that  was  owing  entirely  to  the  pectiliar  force  and 
practical  effect  which  the  open  and  formal  ceremony  of 
livery  of  seizin  always  imparted  to  such  conveyances. 
Such,  however,  was  not  the  case  with  regard  to  our  modem 
deeds  of  conveyance,  such  as  a  deed  of  bargain  and  sale, 
or  of  release,  which  existed  only  in  grant,  and  were  exe- 
cuted without  any  such  formality.  But  where  such  a 
conveyance  as  he  had  just  mentioned,  contained  a  gen- 
[  eral  warranty  of  title  against  all  persons,  it  would  oper- 
I  ate  to  estop  and  conclude  the  grantor  from  setting  up  a 
I  subsequently  acquired  title  or  claim  to  the  premises 
;  against  it.  4  Kent's  Com.  98.  1  Shep.  Touch.  204.  Perk,  on 
the  Laws  oj  Eng.  30.  Hoh.  45.  Co.  Lit.  265  a.  But 
I  where  the  warranty  was  special,  and  not  general,  which 
t  was  the  case  here,  it  could  not  have  the  effect  to  conclude 
the  grantor,  and  constituted  no  estoppel  in  such  a  case 
\  against  him.  Comstock  v.  Smith,  13  Pick.  116.  Blanchard 
1  V.  Brooks,  12  Pick.  46.  Jackson  v.  Bradford,  4  Wend.  619. 
\  Jackson  V.  Winslow,  9  Cow.  1.  Jackson  v.  Hubbel,  1  Cow. 
■  613.  Rawle  on  Cov.  for  Tit.  402,  455.  22  E.  C.  L.  R.  128. 
I     Smith's  Ld.  Ca.  30  Law  Libr.  417. 


Higgins,  for  the  defendant.  Could  the  mortgagee  in  this 
case  have  had  any  other  or  better  title  or  estate  in  the 
premises  in  question,  than  Menough,  the  mortgagor,  had 
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at  the  time  he  mortgaged  them  to  him?     Or  could  the 
plaintiff  in  this  action  have  purchased  or  acquired  under 
the    mortgage    any    better    title    or    larger    estate    in    the 
premises  than  Menough  had  in  them  at  the  time  of  exe- 
cuting the  mortgage?     If   Menough  was,   or  would  have 
been,  estopped  at  the  date  of  the  morgtage  from  setting 
up  against  his  deed  of  the  26th  of  March,   1850  to  Dow- 
dall,  the  defendant,  his  subsequently  acquired  title   under 
the  reconveyance  of  the  premises  to  him  by  the  deed  of 
Boyd  and  wife  of  the  5th  of  April,   1851,    then  the  pur- 
chaser under   the   mortgage   from    Menough   and   wife   to 
G.    W.    and    T.    P.    Hawley,    Potts    the    plaintiff    in    the 
action,  would  also  be  estopped  from  setting  up  that  sub- 
sequently   acquired    title    against    the    deed    and    title    of 
Dowdall,  the  defendant.       Because  the  obligation  created 
by  estoppel  not  only  bound  the  party  making  it,  but  all 
persons  privy  to  him;    privies  in  blood,  privies  in  estate, 
privies  in  law  were  all  bound  by,  and  might  take  advan- 
tage of,  an  estoppel.     Co.  Lit.  352.  h.     Rawle  on  Cov.  for 
Tit.  427.    Douglass  v.  Scott,  5  Ohio  198.  Simmons  v.  Logan, 
1  Harr.   111.     Inskiep  v.  Shields,  4  Harr.  347.     Carver  v. 
Jackson,  4  Pet.  83.    Soames  v.  Skinner,  3  Pick.  61.    Jarvis 
V.  Aiken,  22  Verm.  639.    Jackson  v.  Waloron,  13  Wendl.  189. 
But  a  covenant  need  not  be  a  covenant  of  general  war- 
ranty, for  it  would  work  an  estoppel  without  being  gen- 
eral, to  the  extent  of  its  terms.     2  Washb.  on  Real  Prop. 
475.     Where  the  grant  is  of  a  special  interest  in  the  land, 
the  covenant  of  warranty  is  co-extensive  with  that  inter- 
est,  or  the  estate  granted,  but  extends  no  further,  and 
this  principle  was  ruled  in  the  case  of  Comstock  v.  Smith, 
13  Pick.  116,  cited  on  the  other  side.      White  v.  Patten,  24 
Pick.  324.     Fairbanks  v.   Williamson,   7   Greenl.     Rep.  96. 
Ford's  Lessee  v.  Hays  et  al.  1  Harr.  48.    Simmons  v.  Logan, 
1    Harr.    111.      Where   it    distinctly   appears   in   the   con- 
veyance, either  by  a  recital,  a  covenant,  an  admission,  or 
otherwise,    that    the    parties    actually    intended  to  convey 
and  receive  reciprocally  a  certain  estate,  they  have  been 
held  to   be   estopped  from   denying  the  operation  of  the 
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deed  according  to  such  intent.  Rawle  on  Cov.  Jor  Tit.  407. 
Goodtitle  v.  Bailey,  Cowp.  559.  Inskeip  v.  Shields  et  at.  4 
Harr.  345.  Van  Rensselaer  v.  Kearney,  11  How.  323. 
But  the  rvile  had  been  carried .  further  and  it  was  now 
established  that  where  the  grantor  sets  forth  in  the  con- 
veyance by  averment  or  recital  that  he  is  seized  of  a  par- 
ticular estate  in  the  premises,  and  which  estate  the  deed 
purports  to  convey,  the  grantor  and  all  persons  in  privit}^ 
with  him,  shall  be  estopped  from  ever  afterward  deny- 
ing that  he  was  so  seized  and  possessed  at  the  time  of 
making  the  conveyance.  Lessee  of  French  &  Wife  v. 
Spencer,  21  How.  236.  Duchess  of  Kingston  s  Case,  Smith's 
Ld.  Ca.  34  Law  Libr.  455.  2  Washb.  on  Real  Prop.  471. 
A  recital  in  a  deed  also  binds  the  parties  and  estops  the 
grantor  from  denying  the  title  recited  and  admitted  in 
the  deed.  Inskeip  v.  Shields  et  al.  4  Harr.  345.  Draper  v. 
Draper,  5  Harr.  358. 

Harrington,  for  the  same,  cited  Inskeip  v.  Shields  et  al.  4 
Harr.  345,  for  a  definition  at  the  present  day  of  the  legal 
signification  of  the  technical  term  estoppel,  which  now 
had  a  more  enlarged  and  liberal  construction  than  it 
received  in  the  time  of  Lord  Coke. 

Rodney  replied,  and  cited  Rawle  on  Cov.  for  Tit.  335. 

Gilpin,  C.  J.,  delivered  the  opinion  of  the  court.  The 
modem  doctrine  of  estoppel,  resulting  from  the  covenant 
of  warranty,  as  at  present  recognized  and  enforced  in 
the  courts  of  this  country,  may  be  said  to  be  mainly 
of  American  growth. 

The  ancient  common  law  doctrine  of  warranty,  finds 
its  origin  in  the  feudal  constitution  and  tenures;  and  the 
obligation  which  they  imposed,  was  created  without  any 
express  covenant  to  that  effect  between  the  Lord  of  the 
fee  and  his  vassal.  By  that  constitution  the  Lord  was 
bound  to  protect  and  defend  the  fee,  which  his  vassal 
had  derived  from  him;    and  in  case  he   failed  to  do  so, 
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and  the  vassal  was  evicted,  the  Lord  was  bound  to  give 
him  another  feud  of  equal  value  as  a  recompense  or  sat- 
isfaction for  the  one  which  he  had  lost.  And  this  obli- 
gation descended  upon  tjhie  heir  of  the  grantor,  so  long 
as  he  had  any  lands  from  his  ancestor,  to  answer  the 
claim  of  the  vassal. 

And  subsequenth-  when  a  deed  of  feoffment  accompa- 
nied the  gift,  the  word  of  feoffment  "dedi''  was  construed 
to  imply  a  warranty  of  the  land;  and  sometimes,  though 
it  is  supposed  but  rarely,  the  deed  contained  an  express 
warranty  of  the  estate.  It  is  to  these  several  kinds  of 
warranty,  and  the  doctrine  of  estoppel  growing  out  of 
them,  that  the  learning  to  be  found  in  Lord  Coke's  insti- 
tutes properl}'  applies.  Covenants  for  title,  as  they  are 
called,  were  unknown  in  his  day.  Lord  Coke  died  in 
the  year  1634.  And  these  covenants,  five  in  number, — 
of  seizin,  of  right  to  convey,  for  quiet  enjoyment,  against 
incumbrances,  and  for  further  assurance,  which  were  in- 
vented by  Sir  Orlando  Bridgeman,  during  his  practice, 
but  after  the  death  of  Lord  Coke,  were  probably  intro- 
dttced  by  him  into  use  towards  the  close  of  the  protectorate; 
for.  Sir  Orlando  Bridgeman  came  to  the  bar  in  1632,  was 
appointed  by  Charles  II  on  his  restoration.  Chief  Justice 
of  the  Common  Pleas  in  1660,  was  made  Lord  Keeper 
of  the  Great  Seal  in  1667,  and  died  in  1674.  So  that, 
it  is  quite  clear,  those  covenants  for  title,  invented  at  a 
time  of  insectirity  and  revolutionary  change,  came  into 
general  use  in  the  mother  country  in  the  latter  half  of 
the  seventeenth  century,  and  that  in  fact  they  very 
soon  became,  in  a  great  measure,  a  substitute  for  the  old 
modes  and  forms  of  warranty,  whether  express  or  im- 
plied, and  were  brought  over  to  this  country  by  our  Eng- 
lish ancestors.  They  also  brought  over  with  them, 
another  covenant  of  a  mixed  character  analogous  to  the 
ancient  express  warranty,  but  more  comprehensive  in  its 
scope,  which  in  practice  has  become  our  great  covenant 
for  title.  This  is  our  covenant  of  warranty.  Humphres 
on  Real  Property.    Rawle  on  Covenants  for  Title. 
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It  is  not  my  purpose  to  enter  into  the  many  refine- 
ments and  subtilties  which  confuse  and  obscure  the  old 
law  of  warranty,  rebutter  and  estoppel;  nor  shall  I  at- 
tempt to  explain  or  reconcile  the  conflicting  decisions  on 
this  subject,  either  ancient  or  modem.  Lord  Coke  in 
commenting  on  the  667  Sec.  of  Litt.  says,  "It  is  called  an 
estoppel  or  conclusion,  l^ecause  a  man's  own  act  or  ac- 
ceptance stoppcth  or  closeth  up  his  mouth  to  allege  or 
plead  the  truth,  and  Littleton's  case  here  proveth  this 
description."  2  Coke  Litt.  352  a.  Air.  Butler  in  his 
comments  on  this  passage  says,  the  reasons  why  estop- 
pels are  allowed  seem  to  be  these — "no  man  ought  to 
allege  anything  but  the  truth  for  his  defence,  and  what 
he  has  alleged  once  is  to  be  prestmied  true,  and  there- 
fore he  ought  not  to  be  contradicted"  ***** 
"that  some  evidence  should  be  allowed  of  so  high  and 
conclusive  a  nature  as  to  admit  of  no  contradictory 
proof,"  note  to  Co.  Litt.  352  a.  Rawle  on  Covenants  for 
Title,  319.  In  other  words,  it  is  but  reasonable  that  a 
man  should  be  estopped  by  his  own  deed  to  aver  or 
prove  anything  contrary  to  that  which  he  has  once 
I     solemnly  alleged  under  seal. 

I  And,  although  this  doctrine  has  often  been  denounced 
1  as  odious,  and  declared  to  be  unworthy  of  recognition 
I  by  the  courts,  yet  it  would  seem,  when  proper!}-  under- 
:  stood,  to  be  founded  upon  such  principles  of  moralit\' 
I  and  justice  as  commend  themselves  to  our  best  conscience. 
i  Because  its  proper  application  only  debars  the  averment 
'  of  the  truth,  in  a  case  where  such  an  averment  would 
I  convict  the  party  of  a  previous  falsehood,  and  where  to 
i  permit  it,  would  be  to  allow  him  to  deny  a  previous 
'  affirmation,  upon  the  faith  of  which,  other  persons  had 
;  been  induced  to  deal  with  him.  The  very  purpose  and 
intent  of  the  doctrine,  when  properly  understood,  is  to 
I  prevent  fraud  and  falsehood;  and  it  onlv  closes  the 
I  mouth  of  a  party,  when  to  let  him  speak  would  be  con- 
;  trary  to  honesty  and  good  conscience.  Estoppels  are 
j    said  to  be  of  two  kinds — the  one  personal  in  its  charac- 
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ter,  operating  as  a  personal  rebutter  and  preventing  the 
grantor,  and  those  claiming  under  him,  from  asserting 
title,  or  contradicting  the  intent  and  effect  of  his  deed, 
which  Lord  Coke  calls  a  "kind  of  estoppel;"  the  other, 
however,  is  of  larger  scope,  for  whilst  it  carries  with  it 
all  the  qualities  and  attributes  of  the  former,  it  also  pos- 
sesses the  additional  function  of  operating  an  actual  trans- 
fer of  an  after  acquired  estate.  "The  interest  when  it 
accrues  feeds  the  estoppels."  Doe  v.  Oliver  et  al.  5  M.  & 
Ryl.  202  5.  C.  2  Smith's  Leading  Cases  417.  Helps  v.  Here- 
ford. 2  Barn.  &  Aid.  242.  Shep.  Touch.  204  (margin.) 
According  to  the  doctrine  of  the  English  cases  the  latter 
effect  was  confined  to  feoffments,  fines,  recoveries  and 
leases.  Neither  can  mere  grants,  releases  or  quit  claims 
be  said  to  possess  the  high  function  of  transferring  an 
after  acquired  interest.  Nor,  indeed,  were  conveyances 
under  the  statute  of  uses,  held  to  have  this  operation. 
But  this  doctrine  when  applied  to  deeds  of  bargain  and 
sale,  must  be  confined  to  that  description  of  conveyance 
strictly  and  properly  so  defined  that  is,  to  naked  deeds  of 
bargain  and  sale.  For  it  is  well  settled  by  numerous 
authorities,  that  if  it  is  manifest  on  the  face  of  the  con- 
veyance, either  by  recital,  admission,  covenant,  or  in  any 
other  way,  that  the  parties  actually  intended  to  convey 
and  receive  the  identical  estate  and  interest  which  is 
the  subject  matter  purporting  to  be  conveyed  by  the  in- 
strument, they  shall  be  held  estopped  from  denying  the 
operation  of  the  deed  according  to  its  manifest  intent. 
Goodtiile  v.  Bailey,  Cowper  559.      Bensley  v.  Burdon,  2  Sim. 

6  Stee.  524.  Mar  chant  v.  Errington,  8  Scott  210.  Anandale 
V.  Harris,  2  P.  Wm.  432.  Sheely  v.  Wright,  Willes  Rep.  9. 
Trevivan  v.  Lawrence,  1  Salk.  276.  Penrose  v.  Griffith, 
4  Binn.  231.  Denn  v.  Cornell,  3  Johns.  Cases,  174.  8  Cow. 
586.     Carver   v.   Astor,   4  Peters   83 — 86.      Root   v.   Crock, 

7  Barr  380.  Kinsman  v.  Lomis,  11  Ohio  478.  Van  Rens- 
selaer V.  Kearney,  11  Howard.  Bensley  v.  Burdon,  was  a 
case  of  recital  in  the  deed  of  the  grantor,  that  he  was  en- 
titled to  a  remainder  in  fee  expectant  on  the  determina- 
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tion  of  a  life  estate,  when  in  fact  he  had  no  interest  in 
the  premises  at  the  time,  but  afterward  having  acquired 
an  estate  for  life  in  a  part  of  them,  he  conveyed  the  same 
to  the  defendant,  and  it  was  held  by  the  Vice  Chancellor 
that  the  grantor  having  averred  (by  recital)  in  the  deed 
that  he  was  seized  of  a  remainder  in  fee,  he  was  estopped 
from  setting  up  that  he  was  not  so  seized  at  the  time  of 
the  grant,  and  further  that  the  estoppel  ran  with  the  land 
and  bound  not  only  the  grantor  but  all  claiming  under 
him.  This  judgment  was  afterward  affirmed  by  the  Lord 
Chancellor  who  put  his  decision  on  the  ground  that  the 
recital  of  the  interest  of  the  grantor  in  the  premises,  was 
an  averment  of  a  particular  fact  by  which  the  defendant 
was  concluded.  Mar  chant  v.  Errington  was  the  case  of  a 
recital,  and  it  recognizes  the  same  principle,  although  the 
estoppel  was  held  by  Lord  Tindall  not  to  apply,  for  the 
reason  that  there  was  no  privity  in  estate  between  the 
plaintiff  and  defendant.  Jackson  ex  dem.  Munroe  v.  Park- 
hurst  et  al.  9  Wend.  209,  was  a  case  of  recital,  and  the  de- 
cision accords  with  the  cases  just  mentioned. 

The  doctrine  that  a  solemn  recital  or  admission  under 
seal  concludes  both  parties  and  privies,  seems  to  be  fully 
sustained  by  the  cases  of  Bowman  v.  Taylor,  2  Ad.  &  Ell. 
278.  Lainson  v.  Tremere,  1  Ad.  &  Ell.  792.  Hill  v.  Man- 
chester &  Salford  Waterworks  Co.,  2  Barn.  &  Adol.  244.  Inskeip 
V.  Shield  et  al.  4  Harrington  345.  Jefferson  v.  Howell,  1  Hous- 
ton 183.  Van  Rensselaer  v.  Kearney,  11  Howard  325,  and 
the  cases  of  Bensley  v.  Bur  don;  Monroe  v.  Parkhurst  et  al. 
and  Merchant  v.  Errington  above  cited.  In  the  case  of 
Fairbanks  v.  Williams,  7  Greenleaf  96,  there  was  no  cove- 
nant for  title,  properly  so  called,  the  covenant  of  the 
grantor  being  simply,  that  neither  himself,  his  heirs  or  as- 
signs would  ever  make  any  claim  to  the  premises;  and  yet 
the  court  held  that  this  covenant  operated  as  an  estoppel, 
not  only  upon  the  grantor,  but  upon  all  claiming  under 
him,  from  setting  up  an  after  acquired  title  to  the  premises 
against  the  grantor  or  those  in  privity  with  him. 

I  am  aware  that  the  case  of  Fairbanks  v.  Williams  has 
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been  shaken,  if  not  overruled  by  Pike  v.  Galvin,  29  Maine 
185;  and  yet  upon  principle,  as  well  as  authority,  I  think 
the  former  is  the  sounder  decision  of  the  two.     That  deci- 
sion had  been  recognized  as  sound  law  in  Maine  and  else- 
where for  more  than  twenty  years      It  is  in  perfect  har- 
mony with  principles  well  settled  in  the  courts  of  other 
New  England  States.     It  is  cited  and  approved  in  White  v. 
Patten,  24  Pick.  324,  in  Trull  v.  Eastman,  3  Metcalf  121,  and 
in  Van  Rensselaer  v.  Kearney,  11  Howard  297.     Mr.  Rawle, 
the  learned  author  of  the  treatise  on  the  law  of  covenants 
for  title,  in  his  note  on  the  case  of  Pike  v.  Galvin  remarks 
that  it  is  difficult  to  support  the  authority  of  this  case  upon 
the  principles  so  well  settled  in   New  England.     See  also 
the  dissenting  opinion  of  Wells,  J.,  published  in  30  Maine. 
In  the  case  of   Trull  v.  Eastman  the  words  of  non-claim 
were  substantially,  if  not  literally,  the  same  as  those  con- 
tained in  Fairbanks  v.  Williams;    and  yet,  the  court  held 
that  they  amounted  to  a  covenant  real  running  with  the 
land,  and  were  in  effect  a  warranty  that  the  grantor  would 
not,  and  that  his  heirs  and  assigns  should  not,  thereafter 
claim    the   premises;    and   that,    although    the    grantor   or 
releasor    had    not    then    a    present    right,    yet    the    subse- 
quent  acquisition   of   it,    should   inure   to   the   use   of  the 
grantee.    And  the  learned  Judge  who  delivered  the  opinion- 
ion  of  the  Court,  remarked,  "there  is  nothing  to  the  con- 
trary in  the  case  of  Comstock  v.  Smith,  13  Pick.  116."    The 
case   in    13   Pick.    116,    is  materially   different   from   this, 
being  in  effect  against  and  quitclaim  of  all  "right,   title, 
claim  and  demand"  in  and  to  the  premises,  and  not  of  the 
land  itself,  or  any  particular  estate  in  the  land;  and  there- 
fore the  warranty  was  held  to  be  restricted  in  its  scope, 
and  to  apply  only  to  the  estate  and  interest  then  vested  in 
the  grantor.     The  same  general  remarks  apply  with  equal 
force  to  the  case  of  Blanchard  v.  Brooks,  12  Pick.  67.    That 
was  a  case  in  which  the  grantor  bargained  and  sold  all  his 
right,  title  and  interest,  and  the  recitals  show  that  in  a  part 
of  the  premises,   he  had  but  a  contingent  remainder,   so 
that  the  extent  of  the  estate  and  interest  which  he  had  in 
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the  premises,  was  disclosed  by  the  recital  contained  in  the 
deed,  and  it  was  thus  manifest  that  the  conveyance  was 
fully  satisfied  by  applying  the  warranty  to  the  then  vested 
interest.  And  these  cases,  as  well  as  others  of  their  class, 
are  clearly  distinguishable  from  cases  in  which  the  grantor 
undertakes  to  convey  the  land  itself,  or  the  very  estate 
which  is  the  subject  of  the  instrument  of  conveyance.  It 
is  certainly  a  matter  of  some  difficulty  to  comprehend  the 
wisdom  of  the  distinction  which  is  to  be  found  in  the 
books,  between  covenants  and  admission,  which  operating 
by  way  of  personal  rebutter,  prevent  the  grantor  and  all 
others  claiming  under  him,  from  setting  up  the  after  ac- 
quired title, — and  covenants  which  operating  by  way  of 
estoppel  in  the  technical  and  absolute  sense  of  that  term, 
actually  transfer  the  after  acquired  title.  This  distinction, 
however,  so  far  as  concerns  the  case  now  in  hand,  seems 
to  be  of  no  practical  importance,  as  the  result  according 
to  either  theory,  must  be  substantially  the  same.  Because 
if  it  operates  by  way  of  personal  rebutter,  then  the  only 
person  who  has,  as  it  were,  a  better  title,  is  under  such  a 
legal  disability  as  to  preclude  him  from  asserting  his  claim 
to  the  estate:  and,  in  either  case,  the  grantee,  or  person  in 
whose  favor  the  rebutter  operates,  is  equally  secured  in  his 
possession.  But  the  safer  doctrine,  and  that  which,  in  our 
judgment,  is  fully  sustained  by  the  weight  of  the  Ameri- 
can authorities  is,  that  the  covenant  of  warranty  operates 
as  an  estoppel  in  the  absolute  sense  of  that  term,  so  as  to 
transfer  and  pass  the  after  acquired  estate.  The  authori- 
ties are  full  and  conclusive  on  this  point. 

Where  one  who  has  no  title  conveys  land  with  warranty, 
and  afterward  acquires  title,  and  conveys  to  another,  the 
second  grantee  is  estopped  to  say  that  the  grantor  was  not 
seized  at  the  time  of  the  first  conveyance.  And  where 
both  parties  claim  under  the  same  person  they  are  privies 
in  estate,  and  can  not,  as  such,  deny  the  title  of  the  grantor 
at  the  time  of  the  first  conveyance;  and  the  estoppel 
working  upon  the  estate,  binds  both  parties  and  privies. 
In  the  language  of  the  court  in  the  case  of  Douglass  v.  Scott, 
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"the  obligation  created  by  the  estoppel,  not  only  binds  the 
parties  making  it,  but  all  persons  privy  to  him;  the  legal 
representatives  of  the  party, — ^those  who  stand  in  his  situa- 
tion by  act  of  law, — and  all  those  who  take  his  estate  by  con- 
tract stand  in  his  stead,  and  subject  to  all  the  consequences 
which  accrue  to  him.  It  adheres  to  the  land,  is  transmitted 
with  the  estate,  it  becomes  a  muniment  of  title,  and  all 
who  afterward  acquire,  take  it  subject  to  the  burden  which 
the  existence  of  the  fact  imposes  on  it."  Douglass  v.  Scott, 
5  Ohio  198.  Hill  v.  West,  8  Ohio  222.  Lawry  v.  Williams, 
1  Shep.  281.  Murphy  v.  Burnett,  2  Murphy  251.  White  v. 
Patten,  24  Pick.  324.  Green  v.  Clark,  13  Verm.  158.  Mas- 
sie  V.  Sebastian,  4  Bihh.  436.  Ward  v.  Williard,  13  New  Hamp- 
shire 389.  Dudley  v.  Cadwell,  19  Connect.  227.  Brown  v. 
McCormick,  6  Watts  64.  McCall  v.  Coover,4Watts  8c.  Serg. 
161.  Root  V.  Crock,  7  Barr  380.  Shaw  v.  Galbreath,  7  Barr 
111.  Bank  of  Utica  v.  Mercereau,  3  Barbour's  Ch.  Reps.  567. 
French  v.  Spencer,  21  Howard  228.  Now  let  us  advert  to 
the  facts  of  the  case  in  hand,  and  see  how  far  the  princi- 
ples just  stated  apply  to  them.  Before  doing  so,  however, 
it  is  but  proper  to  remark  that  the  case  stated  presents 
the  case  imperfectly  and  incorrectly.  It  is  only  by  exam- 
ining the  terms  of  the  deed  itself,  from  Menough  and  wife 
to  Dowdall,  that  we  are  enabled  to  arrive  at  a  correct  under- 
standing of  the  case  before  us. 

By  the  case,  as  stated,  Menough  and  wife  are  represent- 
ed as  conveying  all  their  "estate,  right,  title,  interest,  prop- 
erty claim,  and  demand  whatsoever"  in  the  land, — merely 
this  and  nothing  more,  which  would  seem  to  make  the 
case  very  similar  to  that  of  Comstock  v.  Smith,  and  other 
cases  of  that  class.  But  this  is  not  so,  for  when  we  exam- 
ine the  deed  of  Menough  &  wiie  to  Dowdall,  which  is  re- 
ferred to,  and  thus  made  a  part  of  the  case  stated,  we  find 
that  they  therein  grant  and  convey  the  corpus  of  the  thing, 
— ^the  land  itself, — as  well  as  the  estate  and  interest  in  the 
land.  In  the  first  place  their  deed  to  Dowdall  recited  that 
by  virtue  of  a  certain  indenture  of  bargain  and  sale  exe- 
cuted   bv    Samuel    Woolston,    the    said    John    Menough 
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"became  lawfully  seized  in  fee  of  and  in  a  certain  tract  of 
land  situate  in  the  City  of  Wilmington,  south  side  of 
Seventh  Street,  at  the  distance  of  eighteen  feet  from  the 
southeast  comer  of  Seventh  and  Madison  Streets,  contain- 
ing within  its  bounds  seven  thousand  two  hundred  and 
ninety  square  feet  more  or  less."  then  follows  the  grant- 
ing part  of  the  deed  in  which  the  parties  of  the  first  part 
"grant,  bargain,  sell,  alien,  enfeoff,  release,  convey,  and 
confirm  unto  the  said  party  of  the  second  part  (Dowdall,) 
and  to  his  heirs  and  assigns,  all  that  part  of  the  above 
mentioned  and  aforesaid  property  or  tract  of  land,  bounded 
and  described  as  follows,  to  wit:  beginning,  &c."  particu- 
larly describing  the  same  by  meets  and  bounds,  "together 
with  the  buildings  and  improvements  &c.,""and  also,  all 
the  estate,  right,  title,  interest,  property,  claim  and  de- 
mand whatsoever  of  them  the  said  parties  of  the  first  part 
and  their  heirs."  "To  have  and  to  hold  the  said  lot  or 
tract  of  land  herein  above  described,  with  the  buildings, 
improvements,  hereditaments  and  premises,  &c."  unto  the 
party  of  the  second  part,  his  heirs  and  assigns  forever. 
Then  comes  the  following  covenant.  "And  the  said 
John  Menough  for  himself,  his  heirs,  executors,  and  ad- 
ministrators doth  covenant  with  the  said  party  of  the  sec- 
ond part,  his  heirs  and  assigns,  that  he  is  lawfully  seized 
in  fee  of  the  aforesaid  and  conveyed  premises,  and  that 
they  are  free  from  all  incumbrances,  and  that  he  has  good 
right  to  sell  and  convey  the  same  to  the  said  party  of  the 
second  part  as  aforesaid,  and  that  he  will,  and  that  his 
heirs,  executors  and  administrators  shall,  warrant  and  de- 
fend the  same  to  the  said  Joseph  Dowdall  his  heirs  and 
assigns  forever,  against  the  lawful  demands  of  all  persons 
whomsoever,  claiming,  or  to  claim,  the  same  or  any  part 
thereof,  by,  from,  or  under  them  or  any  of  them." 

Now,  as  to  the  intention  of  the  parties  to  the  conveyance, 
did  Menough  intend  to  convey  merely  his  right  and  title 
in  the  land  be  the  same  much,  or  little,  or  nothing,  as 
the  case  might  be?  Or  did  he  not,  rather,  intend  to  con- 
vev  the  land  itself,  and  the  absolute  estate  and  interest  in 
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the  land  so  as  to  vest  the  same  in  Dowdall  in  fee  simple? 
Dowdall  certainly  expected  to  obtain  the  fee.  So  that  the 
parties  intended  to  convey  and  receive,  reciprocally,  the 
very  land,  estate,  and  interest,  which  the  deed  purported  to 
convey.  The  grantor  recites  that  he  is  seized  in  fee,  he 
covenants  that  he  is  seized  in  fee,  and  he  grants  and  con- 
veys the  land  to  Dowdall,  in  fee  simple,  by  apt  and  suflfi- 
cient  words. 

Now  as  to  the  warranty.  It  is  said  that  the  terms  of  the 
warranty  in  this  case,  are  not  sufficiently  comprehensive 
to  estop  the  plaintiff,  or  to  transfer  the  after  acquired  title. 
It  is  said  that  all  the  cases  cited  from  the  books  in  which 
it  has  been  held  that  the  after  acquired  title  passed,  are 
cases  of  general  warranty,  and  that  this  is  a  special  war- 
ranty. But  how  can  this  difference  in  the  terms  of  the 
covenant  effect  the  case  before  us.  There  seems  to  be  no 
rule  of  law  better  settled  in  this  country  at  the  present  day 
than  that  the  estoppel  working  upon  the  estate  binds  both 
parties  and  privies.  It  is  true  the  grantor  does  not  cove- 
nant to  warrant  and  defend  against  all  persons,  or  against 
a  stranger  claiming  by  title  paramount;  but  he  does 
covenant  to  warrant  and  defend  the  conveyed  prem- 
ises against  all  persons  claiming  through  or  under  him. 
William  Potts,  the  plaintiff,  claims  as  a  purchaser  at 
sheriff  sale  under  a  mortage  executed  by  Menough  &  wife 
to  George  W.  and  Thomas  P.  Hawley,  subsequently  to  the 
conveyance  to  Dowdall.  Standing,  therefore,  as  he  does, 
in  the  shoes  of  these  mortgagees,  he  claims  under  Menough, 
and  is  a  privy  in  estate.  We  are,  therefore,  of  the  opin- 
ion that  he  is  estopped  to  deny  the  title  of  the  defendant; 
and  that  Menough 's  after  acquired  title  passed  to  the  de- 
fendant immediately  upon  the  execution  of  the  deed  from 
William  S.  Boyd  and  wife.  As  the  defendant  has  been  in 
possession  from  the  date  of  his  deed,  it  is  not  material  in 
this  case  to  consider  the  effect  of  recording  the  several 
deeds  referred  to  in  the  case  stated. 

Let  judgment  be  entered  in  favor  of  the  defendant. 
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LuKENS  Pearce  and  Joseph  M.  Chambers  v.  Edward  J. 

Carter. 

In  an  action  upon  a  contract  to  deliver  goods  at  a  particular  station  on  a 
railroad  for  transportation  over  it,  for  the  non-delivery  of  them,  if  there 
was  at  the  time  of  the  promised  delivery  no  market  value  ascertainable 
for  such  goods  at  such  station,  evidence  of  the  market  value  of  them  at 
the  time,  at  the  next  nearest  station  on  the  road  is  admissible. 

It  is  not  every  false  representation,  even  when  made  with  a  full  knowledge 
of  its  falsity,  that  will  amount  in'judgment  of  law  to  such  a  fraud  as  will 
invalidate  a  contract.  But  a  false  representation  by  a  party  of  a  fact 
materially  affecting  the  value  of  the  contract,  peculiarly  within  his  own 
knowledge,  and  in  respect  to  which,  the  other  party,  in  the  exercise  of 
proper  vigilance,  had  not  an  equal  opportunity  of  ascertaining  the  truth, 
is  fraudulent,  and  will  vitiate  any  contract  obtained  or  procured  under 
the  influence  of  such  false  representation.  If,  however,  the  truth  or  fal- 
sity of  the  representations  might  have  been  tested  by  ordinary'  vigilance 
and  attention,  it  is  the  party's  own  fault,  if  he  neglects  to  do  so,  and  the 
law  holds  him  under  such  circumstances  to  be  without  remedy. 

And,  therefore,  it  seems  to  be  well  settled  that  misrepresentations  made 
by  one  party  contracting  with  another,  as  to  the  quantity  or  value  of  a. 
commodity  or  article  in  the  market,  where  correct  information  on  the 
subject  is  equally  within  the  power  of  both  pa'lies,  if  they  act  with 
equal  diligence,  do  not  in  contemplation  of  law  constitute  fraud.  And 
such  is  the  law  when  it  appears  that  both  parties  in  this  respect,  are 
dealing  with  each  other  on  equal  terms,  and  no  relations  of  trust  or  con- 
fidence exist  between  them. 

This  was  an  action  of  assumpsit  by  the  plaintiffs,   Lu- 
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kens  Pearcc  and  Joseph  M.  Chambers,  against  Edward  J. 
Carter,  the  defendant,  for  his  refusal  to  comply  with  the 
following  contract  of  sale  on  his  part  with  them : 

"Willow  Grove,  July  14,  1865. 

This  is  to  certify  that  I  have  sold  my  entire  crop  of 
peaches  this  year,  and  also  Thomas  Reynolds',  to  Lukens 
Pearce  and  J.  M.  Chambers,  to  be  delivered  at  Willow 
Grove  Station  in  five-eights  (f )  baskets  in  good  merchant- 
able order  for  the  sum  of  sixty-five  cents  (65cts.)  per  bas- 
ket, returns  to  be  made  once  a  week.  Edward  J.  Car- 
ter." 

The  defendant  was  called,  sworn  and  examined  as  a 
witness  for  the  plaintiffs  and  proved  that  he  shipped  from 
his  own  orchard  that  year  about  three  thousand  baskets  of 
peaches,  and  also  that  he  was  authorized  by  Thomas 
Reynolds  to  sell  his  crop  of  the  same  year  for  him,  which 
it  was  proved  by  another  witness,  amounted  to  twelve  hun- 
dred baskets.  He  also  admitted  that  he  did  not  deliver 
any  peaches  to  the  plaintiffs  in  1865.  The  plaintiffs  then 
proved  that  there  were  no  peaches  sold  and  delivered  at 
that  station  that  season,  and  inquired  the  price  at  which 
they  had  sold  that  year  at  the  nearest  station  to  it  on  the 
railroad,  Camden  Station. 

Eli  Saulsbury,  for  the  defendant,  objected  to  the  question, 
and  that  such  evidence  was  not  admissible.  Upon  a  con- 
tract to  deliver  goods,  the  general  rule  of  damages  for  non- 
delivery is  their  market  value  at  the  time  and  place  of 
the  promised  delivery,  if  no  money  has  yet  been  paid  by 
the  buyer  for  them,  but  if  he  has  already  paid  the  price  of 
them  in  advance,  he  may  recover  the  highest  price  for 
which  such  goods  sold  at  the  same  place  at  any  time  be- 
tween the  stipulated  day  or  time  of  delivery  and  the  time 
of  trial.  But  in  either  case,  the  inquiry  is  confined  to  the 
place  of  the  stipulated  delivery  of  them.  Such  is  the 
established  rule  of  law  on  the  subject,  and  the  plaintiffs 
cannot  be  allowed  to  depart  from  it.  2  Greenl.  Ev.  sec. 
261.  2Barn.&Adol.932.  Ch.onContr.4.  30  Maine  Rep  A93. 
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Draper,  for  the  plaintiffs.  When  there  is  no  market 
and  no  market  price,  or  value,  of  course,  of  such  goods  at 
the  place  of  the  promised  delivery,  the  next  best  evidence 
is  in  such  case  admissible,  and  that  would  be  at  the  near- 
est station  on  the  railroad  where  there  was  at  the  time  a 
market  for  them.  For  it  is  only  when  evidence  of  their 
value  at  the  place  of  delivery  is  both  certain  and  practica- 
ble, that  evidence  of  their  value  at  any  other  place  is 
inadmissible.  Wendall  v.  Stuart.  22  Barb.  Sup.  Ct.  Rep.  158. 
Gregory  v.  McDowell,  8  Wend.  486. 

By  the  Court.  The  principle  of  evidence  and  the  author- 
ities cited  warrant  the  admission  of  the  testimony  offered, 
as  it  has  been  proved  that  there  were  no  peaches  sold  and 
delivered,  and  there  was  no  market  for  them  that  season,  at 
the  station  at  Willow  Grove,  but  that  there  was  at  the 
Camden  Station,  the  nearest  to  it  on  the  road.  In  regard 
to  which  the  proof  was  that  the  price  varied  from  70cts  to 
85cts  per  basket  according  to  quality  and  the  time  of  de- 
livery during  the  season,  and  that  some  had  sold  as  high 
as  $1.10  per  basket. 

The  evidence  for  the  defendant  was  that  on  the  day  pre- 
ceding the  date  of  the  agreement.  Chambers  went  to  the 
farm  of  Carter  and  offered  him  56cts  per  basket  for  his 
peaches  that  season,  and  said  that  was  the  market  price 
and  that  he  had  not  offered  more  to  any  other  person,  to 
which  the  defendant  replied  that  he  had  not  been  from 
home  for  ten  days  and  did  not  know  at  what  price  they 
were  selling,  but  he  wanted  as  much  for  his  as  other  per- 
sons were  getting.  On  the  following  day  both  of  the 
plaintiffs  drove  out  to  his  farm,  and  not  finding  him  at 
home,  but  learning  where  he  had  gone,  and  inquiring  if 
any  other  buyers  had  been  to  see  him,  or  he  had  received 
any  other  offer  for  his  peaches  in  the  meanwhile,  and  were 
informed  that  there  had,  followed  him  to  the  place  to 
which  he  had  gone,  and  the  result  of  their  interview  on 
that  occasion,  was  the  agreement  in  question.  Some  fur- 
ther proof  was  also  introduced  that  about  that  time  the 
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plaintiffs  had  bought  peaches  of  other  persons  at  a  higher 
price  than  56cts,  but  they  were  to  deUver  them  at  stations 
further  up  the  road  and  nearer  to  Philadelphia,  and  that 
it  would  consequently  cost  less  to  transport  the  peaches 
bought  of  them  to  market. 

Draper,  for  the  plaintiffs.  The  defense  would  be  on  the 
facts  proved,  that  the  contract  of  sale  in  this  case  had 
been  vitiated  and  avoided  by  the  fraudulent  misrepresen- 
tations of  the  plaintiffs;  but  fraud  must  be  proved,  and  is 
not  to  be  presumed,  or  to  be  established  by  slight  proof  or 
trivial  circiunstances,  or  by  ordinary  declarations  as  to 
market  prices  of  any  article,  which,  at  best,  are  fluctuating, 
unstable  and  uncertain  from  one  day  to  another.  Actual 
fraud  is  always  a  matter  of  fact,  and  must  be  proved  and 
established  as  such  in  any  case,  but  what  will  constitute 
such  an  actual  fraud  as  will  vitiate  and  avoid  a  contract  of 
this  kind,  is  a  question  of  law,  and  it  was  therefore  for  the 
court  to  say  and  instruct  the  jury  whether  the  e\ndence 
was  sufficient  for  that  purpose.  Admitting  all  that  had 
been  proved  as  to  the  declarations  and  representations  of 
the  plaintiffs  to  the  defendant,  it  amounted  to  no  fraud  in 
contemplation  of  law.  \'ernon  v.  Keys,  12  East  638.  2 
Kent's  Com.  648.  2  Pars,  on  Contr.  773  note  b.  Fulton  v.  Hord 
et  al.  34  Penn.  371.  Foley  v.  Cowgill,  5  Blachf.  Rep.  18.  Saun- 
ders V.  Hatterman,  2  Iredell  Rep.  32  Laidlaw  v.  Organ,  2 
Wheat.  178. 

Eli  Saulsbury,  for  the  defendant.  In  a  bargain  or  con- 
tract like  this,  any  intentional  misrepresentation  or  con- 
cealment of  a  material  fact  calculated  to  mislead  or  im- 
pose upon,  or  to  take  advantage  of  the  other  contracting 
party,  constitutes  such  an  actual  and  positive  fraud  as 
will  vitiate  and  avoid  it  in  law;  and  of  such  a  character 
were  the  declarations  and  misrepresentations  deliberately 
made  by  the  plaintiffs  to  the  defendants  in  this  case. 
Ch.  on  Contr.  591,  593.  Smith  v.  Richards,  13  Pet.  36.  2 
Kent's  Com.  482,  3,  4.  27  Maine  326.     1  Com.  on  Contr.  38. 
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Bate,  on  Com.  Law,  sec.   169.     2  Pars,  on  Contr.   770.     6 
Barr.  366,  367.     1  Greenl.  Ev.  sees.  197,  199. 

Draper  replied. 

The  Court,  Gilpin,  C.  J.,  charged  the  jury.  As  regards 
the  plea  of  the  defendant,  that  the  contract  on  which  the 
plaintiffs  ground  their  claim  for  damages  was  ])rocured 
through  fraud,  namely,  that  the  defendant  was  induced  to 
enter  into  the  contract  through  the  false  representations 
of  the  plaintiffs  as  to  the  value  or  price  of  peaches,  I  may 
remark  generally,  that  it  is  true,  that,  according  to  the 
moral  law,  we  are  bound  to  do  unto  others  as  we  would 
have  them  do  unto  us.  Now,  this  is  a  perfect  law,  because 
it  is  God's  law,  for  all  God's  laws  are  perfect.  But  the 
law  which  regulates  the  business  affairs  of  men  and  ascer- 
tains their  rights  and  their  remedies,  is  the  municipal  law — 
the  law  of  the  land,  as  made  and  established  by  man.  And 
in  as  much  as  it  partakes,  more  or  less  of  man's  imperfect 
nature,  it  makes,  as  it  were,  some  allowance  for  human 
infirmity.  It  is  not,  therefore,  every  false  representation, 
even  when  made  with  a  full  knowledge  of  its  falsity,  that 
will  amount,  in  judgment  of  law,  to  such  a  fraud  as  will 
invalidate  a  contract,  and  deprive  a  party  of  his  right  to 
enforce  it.  But  a  false  representation  by  a  party  of  a  fact 
materially  affecting  the  value  of  the  contract,  peculiarly 
within  his  own  knowledge,  and  in  respect  to  which  the 
other  party,  in  the  exercise  of  proper  vigilance,  had  not  an 
equal  opportunity  of  ascertaining  the  truth,  is  fraudulent, 
and  will  vitiate  any  contract  obtained  or  procured  under 
the  influence  of  such  fasle  representation.  If,  however, 
the  truth  or  falsity  of  the  representations  might  have  been 
tested  by  ordinary  vigilance  and  attention,  it  is  the  party's 
own  fault,  if  he  neglects  to  do  so,  and  the  law  holds  him, 
under  such  circumstances,  to  be  without  remedy.  And, 
therefore,  it  seems  to  be  well  settled,  that  misrepresenta- 
tions made  by  one  party  contracting  with  an  other,  as 
to  the   quantity   or   value   of   a   commodity   or   article   in 
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the  market,  where  correct  information  on  the  subject  is 
equally  within  the  power  of  both  parties,  if  they  act  with 
equal  diligence,  do  not  in  contemplation  of  law  constitute 
fraud. 

Now,  in  fact  and  in  law,  the  parties  to  this  suit  appear 
to  have  dealt  with  each  other  on  equal  terms.  They  were 
both  doing  business  in  a  peach  growing  community.  One 
was  a  grower  and  seller  of  peaches,  and  the  other  was  a 
dealer  in,  or  buyer  of  peaches.  They  had  equal  oppor- 
tunities of  inquiring,  and  of  ascertaining  and  knowing  the 
then  market  value  of  the  article.  The  eyes  of  one  party 
were  as  much  open  as  those  of  the  other,  the  means  of 
information  and  knowledge  were  equally  within  reach  of 
or  open  to  both,  and  all  that  was  required  to  ascertain  the 
then  actual  value  of  the  article  was  ordinary  vigilance, 
just  that  sort  of  vigilance  which  a  person  of  common 
sense  and  prudence,  would  naturally  exercise  in  regard  to 
such  a  transaction.  As  I  have  already  remarked,  the 
parties  were  dealing  with  each  other  on  equal  terms;  there 
existed  between  them  no  relations  of  trust  or  confidence — 
each  was  trying  to  make  the  best  bargain  he  could;  and 
under  such  circvimstances,  the  defendant  had  no  right  to 
rely  on  the  representations  of  Chambers,  and  if  he  did  so, 
it  was  his  own  folly.  The  representations  relied  on  by  the 
defendant,  as  false  and  fraudulent,  and  as  vitiating  the 
contract,  are  disclosed  by  the  testimony  of  Harman  Carter 
and  others.  Harman  Carter  said  in  substance,  that  Cham- 
bers, one  of  the  plaintiffs,  called  at  his  father's  house  on 
the  13th  of  July  to  bargain  for  his  crop  of  peaches — that  his 
father  told  him  he  had  not  been  from  home,  and  did  not 
know  the  price  of  peaches — that  Chambers  assured  his 
father,  that  fifty-six  cents  a  basket,  was  all  he  had  paid,  and 
all  he  had  offered,  and  all  he  had  heard  that  any  other  per- 
son had  offered,  that  fifty  cents  was  all  he  had  offered  and 
that  he  could  not  give  any  more,  that  there  was  a  great 
deal  of  talk  between  them — that  he  was  with  them  at  the 
carriage  house  at  noon  for  about  an  hour,  and  heard  these 
representations  there.     No  bargain  was  made  on  that  day. 
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On  the  next  day,  the  14th  of  July,  the  plaintiffs  drove  up  to 
the  house  and  inquired  for  the  defendant  and  were  told  by 
witness  that  "he  had  gone  over  to  grandmother's;"  they 
then  inquired  if  any  person  had  been  there,  and  were  told 
that  there  had  been — they  asked,  what  for,  and  were  an- 
swered "to  buy  peaches."  They  inquired  the  direction 
the  defendant  had  gone,  and  when  informed,  said  they 
would  overhaul  him,  and  then  turned  and  drove  off.  On 
cross  examination  witness  stated  that  he  had  heard  his 
father  say  on  the  evening  of  the  14th  that  he  had  made  a 
'sort  of  bargain  at  sixty-five  cents  a  basket. 

I  believe  I  have  stated  in  substance  all  the  representa- 
tions relied  upon  by  the  defendant  as  false  and  fraudulent, 
though,  perhaps,  not  in  .the  exact  words.  On  the  one 
hand  it  is  contended  that  these  representations  were  false, 
and  a  fraud  on  the  defendant,  and  that  therefore,  the  con- 
tract is  invalid.  On  the  other  hand  it  is  insisted  that  the 
representations  were  true,  but  that  if  false,  they  do  not 
in  law  amount  to  fraud.  They  also  contend  that  the  de- 
fendant did  not  rely  on  the  representations  of  the  plain- 
tiffs as  to  the  price  of  peaches,  but  claimed  and  obtained 
sixty-five  cents  per  basket.  The  question,  therefore,  arises 
as  to  the  legal  effect  of  these  representations,  and  upon  this 
question  we  are  called  on  to  express  an  opinion. 

I  have  already  stated  to  you  the  rules  of  law  applicable 
to  this  subject,  and  I  now  say  to  you,  that  assuming  all 
the  representations  of  the  plaintiffs  as  to  price  or  value  of 
peaches,  disclosed  by  the  testimony  in  this  case  to  have 
been  false,  they  do  not  under  the  circumstances,  in  con- 
templation of  law,  amount  to  such  fraud  as  will  vitiate  the 
contract. 

The  plaintiffs  had  a  verdict  for  $390.73. 
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William  F.  Culbreth  and  Thomas  0.  Culbreth  v.  The 
Philadelphia,  Wilmington  and  Baltimore  Railroad 
Company. 

A  railroad  company,  as  a  common  carrier,  is  bound  safely  to  keep,  safely 
to  carry,  and  safely  to  deliver  the  goods  confided  to  it  for  transporta- 
tion, and  is  responsible  in  damages  for  any  injury  or  loss  which  the  own- 
er may  sustain  by  reason  of  their  default  or  negligence.  They  are,  in 
other  words,  insurers  for  the  preservation  and  safe  delivery  of  them  at 
their  place  of  destination,  and  are  bound  for  all  loss  or  damage,  unless 
the  same  is  caused  by  the  act  of  God  or  the  public  enemy. 

There  may  be,  however,  a  constructive,  or  an  actual  delivery  of  them. 
When  according  to  the  general  rule  and  usage  of  the  company,  they 
are  bound  to  deliver  the  goods  at  their  place  of  destination,  which  in 
this  case  was  at  their  depot  or  station  outside  of  the  town  of  Dover,  the 
delivery  "may  be  either  actual  or  constructive.  They  arc  bound  to  dis- 
charge them  from  their  cars,  and  to  deliver  them  to  the  owner  or  his 
agent,  or  to  deposit  them  in  some  suitable  place  of  reasonable  safety 
where  they  can  be  had  and  taken  away;  and  the  warehouse  of  the  com- 
pany is  considered  such  suitable  place  of  deposit. 

When  the  goods  are  discharged  and  so  deposited,  and  knowledge  of  the 
fact  is  brought  home  to  the  owner  or  his  proper  agent,  the  responsibil- 
ity of  the  railroad  company  as  common  carriers,  ceases  and  detennines, 
and  the  owner  after  such  deposit  and  notice,  is  bound  to  use  reasonable 
diligence  in  taking  charge  of  and  carrying  them  away.  Under  such  cir- 
cumstances the  railroad  company  would  become  mere  depositaries,  and 
if  such  for  hire,  would  be  bound  to  take  ordinary  care  of  the  goods,  or 
such  care  as  a  person  of  common  prudence  usually  takes  of  his  own 
property.  But  when  they  are  gratuitous  depositaries,  or  in  other  words, 
are  depositaries  without  reward,  they  are  only  bound  for  slight  care,  and 
are  only  responsible  for  gross  negligence. 

When  the  goods  have  arrived  and  been  deposited  and  the  fact  has  been 
made  known  to  the  owner  or  his  proper  agent,  he  is  bound  to  take  them 
away  within  a  reasonable  time.  And  when,  as  in  this  case,  the  goods  ar- 
rived by  ten  o'clock  on  a  Saturday  morning,  and  the  clerk  of  the  plain- 
tiff was  informed  of  the  fact  and  the  same  was  shown  to  him  by  the  agent 
of  the  company  in  the  door- way  and  upon  the  platform  of  the  warehouse 
between  eleven  and  twelve  o'clock  the  same  day,  and  he  soon  took  a 
small  portion  of  them  away,  but  did  not  go  for  the  rest  of  them  until  the 
following  Monday  morning,  when  they  could  not  be  found,  it  would  be 
for  the  jury  to  consider  whether  during  Saturday  was  not  a  reasonable 
time  within  which  the  plaintiff  should  have  sent  for  them  and  taken 
them  away,  and  whether  their  waiting  until  Monday  before  they  sent 
for  them,  was  not  an  unreasonable  delay.  And  if  in  doing  this,  the  agent 
of  the  company  relinquished  the  custody  of  the  whole  of  the  goods,  and 
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the  agent  of  the  plaintiffs  assumed  it,  that  would  constitute  an  actual 
deliver^'-  of  them  by  the  former  to  the  latter. 
If  goods  are  well  packed  and  properly  barreled  when  delivered  to  the 
agent  for  transportation  over  a  railroad,  and  loss  or  damage  results  from 
the  negligent  or  careless  handling  of  them  by  such  agent,  the  company 
will  be  responsible  as  common  carriers  for  such  loss  or  damage;  but  not, 
if  it  results  from  any  inherent  defect  in  the  packing  of  them. 

This  was  an  action  of  assumpsit  for  alleged  damages 
sustained  on  two  boxes  of  soap  shipped  by  the  plaintiffs 
over  the  road  of  the  defendant  from  Philadelphia  to  Dover, 
and  upon  a  barrel  of  eggs  to  be  shipped  from  the  depot  of 
the  company  at  the  latter  place  to  Philadelphia,  and  also 
on  a  box  of  tobacco  shipped  over  the  road  from  Philadel- 
phia to  Dover  and  lost  at  the  depot  of  the  Company  after 
its  arrival  at  the  latter  place,  amounting  in  the  aggregate 
to  $177.41.  There  were  several  counts  in  the  narr  against 
the  company  as  common  carriers,  for  the  non-delivery  of 
the  soap  and  eggs,  and  also  as  depositaries  of  the  box  of 
tobacco. 

It  was  proved  that  it  was  the  usual  practice  of  the  agent 
at  the  depot  to  put  goods  and  merchandize  arriving  at 
Dover  by  the  cars,  in  the  ware-house  of  the  company  in  an 
hour  or  two,  unless  they  were  called  for  within  that  time. 
Also,  that  two  boxes  of  soap  arrived  there  for  the  plain- 
tiffs by  the  freight  train  about  10  o'clock  in  the  morning 
in  the  month  of  August  1864,  and  that  in  about  an  hour 
afterward  the  agent  of  the  plaintiffs  visited  the  depot  and 
inquired  of  the  agent  of  the  company,  if  there  was  any- 
thing there  for  them,  and  was  informed  that  there  was, 
and  that  the  same  was  then  shown  to  him.  Afterward, 
during  the  same  day,  the  attention  of  one  of  the  plaintiffs 
who  was  at  the  depot  was  called  to  them  as  they  lay  on  a 
platform  between  two  tracks  of  the  road,  and  was  informed 
that  the  warehouse  was  full  and  there  was  no  room  in  it  for 
them,  and  was  requested  by  him  to  take  them  away.  Both 
of  the  boxes  were  afterward  seen  the  same  afternoon  on 
the  pavement  of  the  depot,  with  the  end  of  one  of  them 
projecting  so  much  over  the  curb  stone  and  the  inner  rail 
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of  the  main  track  that  it  was  knocked  off  and  run  over  by 
a  passing  train,  and  about  thirty  pounds  of  the  soap  was 
damaged  and  destroyed.  The  box  with  two  small  caddies 
of  tobacco  was  shipped  in  June  1865,  and  soon  after  reach- 
ing the  depot  was  put  in  the  warehouse,  and  about  noon 
of  the  same  day,  the  clerk  of  the  plaintiffs  went  to  the 
depot  and  took  away  the  two  small  caddies,  but  as  the  box 
contained  a  hundred  pounds,  the  carter  employed  by  him 
objected  to  taking  it,  as  he  then  had  with  other  goods  for 
other  persons  in  his  wagon  as  heavy  a  load  as  he  was  willing 
to  put  in  it;  it  was  left  out  on  the  platform  of  the  ware- 
house, near  the  door  of  it,  and  as  Saturday  afternoon  was 
a  very  busy  time  with  them  at  the  store  of  the  plaintiffs,  he 
was  not  able  to  go  for  it  again  until  the  following  Monday 
morning,  when  it  was  not  to  be  found.  It  was  also  proved 
that  the  doors  and  locks  of  the  warehouse  were  at  that 
time  in  such  bad  order  and  condition  as  to  afford  scarcely 
any  security  for  goods  stored  in  it.  It  was  in  the  preced- 
ing winter  the  barrel  of  eggs  was  sent  to  the  depot  to  be 
forwarded  to  Philadelphia,  containing  about  eighty  dozen, 
then  worth  forty-five  cents  per  dozen  in  the  city,  in  regard 
to  which  the  proof  was  that  the  barrel  was  in  good  condi- 
tion when  it  left  the  store  of  the  plaintiffs  and  when  it  was 
deposited  on  the  platform  at  the  depot ;  but  afterward  on  the 
same  day  whilst  the  train  hands  of  the  company  were  carefully 
transferring  it  from  the  platform  to  the  cars  by  moving  and 
working  it  cautiously  on  the  chime  of  the  lower  head  of  it, 
just  as  it  reached  the  edge  of  the  platform  and  whilst  they 
were  putting  it  in  the  car,  a  portion  of  the  lower  head  of  it 
fell  out,  and  before  it  could  be  carefully  turned  down  hori- 
zontally upon  the  platform  or  floor  of  the  car,  a  considera- 
ble portion  of  the  eggs  fell  out  and  were  broken,  but  as 
there  was  snow  on  the  ground  at  the  time,  they  were  not 
all  broken,  and  such  as  were  not,  were  picked  up  and  put 
again  into  the  barrel  and  in  the  depot  with  the  others 
which  had  not  fallen  out  of  it,  and  the  plaintiffs  were  im- 
mediately notified  of  the  accident,  but  never  sent  for  them, 
nor  gave  any  order  or  direction  in  regard  to  them,   and 
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they  remained  there  until  they  spoiled.  Upon  examina- 
tion it  was  found  that  the  head  of  the  barrel  had  nothing 
within  and  around  the  rims  of  it,  to  strengthen  and  sup- 
port the  heads  of  it,  as  it  should  have  had  with  such  a 
weight  in  it  for  safe  transportation  of  it  over  a  railroad. 

Watson,  (Ridgely  with  him,)  for  the  plaintiffs,  contended 
that  the  contract  and  undertaking  of  the  defendants  as 
common  carriers,  was  to  carry  the  goods  safely  from  the 
place  where  they  received  them  to  the  place  where  they 
were  to  deliver  them,  and  there  to  deliver  them  in  as  good 
order  and  condition  as  when  they  received  them,  and  if 
any  damage  or  loss  occurred  to  them  in  the  meanwhile, 
unless  by  the  act  of  God,  or  the  public  enemy,  they  were 
responsible  to  the  plaintiffs  for  it;  and  that  their  liability 
for  such  loss  or  injury  did  not  terminate  with  the  arrival 
and  discharge  of  the  goods  from  the  cars  at  the  depot  at 
Dover,  but  their  contract  to  take,  carry,  and  deliver  them 
continued  until  they  could,  with  due  notice  and  reasona- 
ble diligence  on  the  part  of  the  plaintiffs,  be  received  and 
taken  by  them;  and  until  that  could  be  done,  the  defend- 
ants were  equally  bound  for  the  safety  and  delivery  of  them 
in  good  order  and  condition.  But  if  it  were  necessary  in 
such  a  case  for  the  plaintiffs  to  prove  actual  negligence  on 
the  part  of  the  company,  or  its  agents  and  representatives 
at  the  depot  here,  it  was  sufficiently  shown  in  the  evidence 
and  manifested  in  the  manner  in  which  both  the  soap  and 
tobacco  were  left  exposed  on  their  open  pavements  and 
platforms,  the  one  for  several  hours,  and  the  other  for 
nearly  two  days  and  nights,  after  they  had  reached  there. 
As  to  the  barrel  of  eggs,  the  proof  was  that  they  had  been 
put  up  in  as  good  and  safe  a  manner  as  was  usual,  and 
were  in  a  good  and  sound  condition  when  started  for,  and 
when  left  at  the  depot,  and  when  they  were  received  by 
the  agent  of  the  company  for  transportation  by  the  rail- 
road to  their  destination,  without  any  objection  to  the 
strength  or  sufffciency  of  the  barrel  in  which  they  were 
packed;    and,   as  the  loss  upon   it   occurred   after  it   had 
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passed  entirely  into  their  custody  and  possession,  the  de- 
fendants, even  without  proof  of  negHgence  or  of  want  of 
care  or  skill  on  the  part  of  their  servants  in  the  handling 
of  the  barrel,  were  answerable  for  it.  32  N.  H.  Rep.  523. 
16  ///.  Rep.  503.  McHenry  v.  P.  W.  &  B.  R.  R.  Co.,  4 
Harr  448.  Hostrand  v.  Brown  et  al.  15  Johns.  39.  Thomas 
V.  B.  &  P.  R.  R.  Co.  10  Mete.  Rep.  472. 

Comegys,  for  the  defendant.  On  the  deposit  of  the  box 
of  tobacco  in  the  warehouse  of  the  company,  and  notice 
thereof  to  the  plaintiffs  through  their  clerk,  the  defendant 
ceased  to  be  liable,  as  a  common  carrier,  for  the  safety  of 
it,  and  after  that  became  a  gratuitous  bailee  or  depositary 
merely  of  it,  as  there  was  no  proof,  nor  was  it  the  case  in 
point  of  fact,  that  the  company  ever  made  any  charge 
whatever  for  the  deposit  or  storage  of  goods  in  its  ware- 
houses. In  regard  to  bailments  it  is  well  known  there  are 
three  kinds  or  degrees  of  diligence  required  by  law,  de- 
nofninated  extraordinary,  ordinary  and  slight  diligence, 
which  vary  according  to  circumstances  and  depend  respec- 
tively upon  the  comparative  hazard,  danger  and  insecurity 
to  which  the  goods,  according  to  time  and  place,  are  inci- 
dent or  subject;  and  that  a  bailee  or  depositary  without 
compensation,  is  bound  only  for  slight  diligence,  is  equally 
well  known.  Story  on  Bailms.  sees.  2,  61;  and  is  only  liable 
for  gross  negligence  in  case  of  their  injury  or  loss.  In  case  of 
goods  transported  by  railroad  companies  which  must  have 
of  necessity  particular  places  or  stations  immediately  on 
the  sides  of  their  roads  for  the  delivery  of  goods  transported 
over  them,  as  common  carriers  by  steam  power  over  their 
roads,  the  owner  or  consignee  of  them  is  bound  to  remove 
them  within  a  reasonable  time  after  he  has  received  notice 
of  their  arrival  at  the  proper  and  destined  station;  and 
what  will  be  a  reasonable  time  in  such  a  case,  must  depend 
on  the  time  of  their  arrival  and  the  distance  of  the 
owner  or  consignee  from  the  station,  particularly  under 
ordinary  or  usual  circumstances,  and  that  after  such  reason- 
able time  has  elapsed,  they  are  to  be  held,  if  not  as  in  ef- 
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feet  delivered  to  him,  or  as  entirely  subject  to  his  risks, 
they  must,  then,  at  least,  be  considered,  when  no  charge  is 
made  for  the  care  or  keeping  of  them,  as  in  the  custody 
of  such  a  common  carrier  as  a  gratuitous  bailee,  or  deposi- 
tary merely.  Under  ordinary  circumstances  a  few  hours, 
at  furthest,  would  afford  the  plaintiffs  ample  time  after  re- 
ceiving notice  of  the  arrival  of  such  goods  at  the  depot 
here,  to  remove  them  to  their  store  in  the  town.  If  the 
damage  to  the  eggs  was  owing  to  a  defect  in  the  barrel,  as 
appeared  from  the  evidence,  whether  known  or  unknown 
to  the  plaintiffs,  the  fault  was  theirs  for  not  packing  them 
in  a  better  one,  and  the  company  is  not  liable  for  it,  as  it 
was  no  duty  of  theirs  to  have  a  cooper  at  their  station 
either  to  ascertain,  or  to  remedy  any  such  defect  in  it. 

Ridgely  replied. 

The  Court,  Gilpin,  C.  J.,  charged  the  Jury.  The  plaintiffs 
in  the  action  seek  to  recover  damages  from  the  defendants 
for  the  non-delivery  of  certain  tobacco  and  soap,  which 
had  been  forwarded  to  the  former,  from  Philadelphia  and 
Wilmington,  and  also  for  the  loss  of  a  barrel  of  eggs, 
which  had  been  placed  in  the  custody  of  the  agent  of  tho 
defendants  at  their  depot  at  Dover  for  transportation  to 
Philadelphia.  They  are  sought  to  be  charged,  first,  as 
common  carriers;  secondly,  as  warehousemen,  or  as  de- 
positaries. 

As  railroad  companies  are,  as  well  by  their  charters,  as 
under  the  general  law  as  common  carriers,  clothed  with 
more  than  ordinary  powers  and  j^rivileges,  and  are  designed 
to  furnish  special  facilities  of  accommodation  to  the  public, 
it  is  but  proper  that  they  should  be  held  to  corresponding 
duties  and  responsibilities 

The  first  rule  in  regard  to  these  responsibilities  applica- 
ble to  this  case,  is,  that,  as  common  carriers,  they  were 
bound  to  safely  keep,  safely  carry,  and  safely  deliver  the 
goods  confided  to  them  for  transportation,  and  that  they 
are   responsible    in    damages  for  any  injury  or  loss  which 
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the  owner  may  have  sustained  by  reason  of  their  default 
or  negHgence.  They  are,  in  other  words,  insurers  for  the 
preservation  and  safe  dehvery  of  the  goods  at  their  place 
of  destination,  and  are  bound  for  all  loss  or  damage,  unless 
the  same  was  caused  by  the  act  of  God,  or  the  public 
enemy. 

This  rule,  however,  must  be  considered  as  subject  to  cer- 
tain  limitations    or    qualifications.       And    in    adverting   to 
the   several   grounds   of   defence   urged   on   behalf   of    the 
defendants  as  applicable  to  the  several  kinds  and  parcels 
of  goods,   for  the  loss   or  injury  of    which    damages    are 
sought  to  be  recovered,  we  shall  have  occasion  to  consider 
some  of  these  limitations.       And  first,  as  to   the   tobacco. 
The  question  as  to  this  article  is  whether  the  defendants 
are  responsible,  as  common  carriers,  or  as  mere  gratuitous 
depositaries,  and  whether  it  was  not,  either  constructively 
or  actually  delivered  to  the  plaintiffs.     According  to  the 
general  usage  and  rule  of  the  railroad  company,  they  were 
bound  to  deliver  the  goods  at  their  place  of  destination, 
which  in  this  case  was  at  their  depot  or  station,  outside 
of  the  town  of  Dover.     The  delivery  may  be  cither  actual 
or  constructive.     They  were  bound  to  discharge  the  goods 
from  the  cars,  and  to  deliver  them  to  the  plaintiffs  or  their 
agent,  or  to  deposit  them  in  some  suitable  place  of  reason- 
able safety  where  they  could  be  had  and  taken  away.    The 
warehouse    of    the    company    is    considered    such    suitable 
place  of  deposit.     When  the  goods  were  discharged  and  so 
deposited,  and  knowledge  of  the  fact  brought  home  to  the 
owner,  or  his  proper  agent,  Mr.  Warner,  who  went  out  to 
the  depot  to  look  after  them,  the  responsibility  of  the  rail- 
road company  as  common  carriers,  ceased  and  determined; 
for  as  no  further  duty,  as  carriers,  remained  to  be  done, 
their    responsibility    as    such    ended;     and    the    plaintiffs 
after  such  deposit  and  notice,  were  bound  to  use  reason- 
able   diligence    in    taking    charge    of,    and    carrying   them 
away.       Under  such   circumstances  the  railroad  company 
would   become  mere   depositaries;    and   if   such   for   hire, 
they  would  be  bound  to  take  ordinary  care  of  the  goods, 
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such  care  as  a  person  of  common  prudence  usually  takes 
of  his  own  property.  But  as  they  were  gratuitous  deposi- 
taries, or  in  other  words,  depositaries  without  reward,  they 
were  only  bound  for  slight  care,  and  were  only  responsi- 
ble for  gross  negligence.  Again,  when  goods  have  arrived 
and  been  deposited,  and  the  fact  has  been  made  known  to 
the  owner  or  his  proper  agent,  he  is  bound  to  take  them 
away  within  a  reasonable  time.  The  tobacco  in  question, 
with  other  parcels  arrived  about  ten  o'clock  on  Saturday 
morning,  and  were  deposited  either  inside  the  warehouse, 
or  in  the  doorway  of  the  warehouse,  partly  within  the 
doorway  and  partly  on  the  platform.  Air.  Warner,  the 
clerk  of  the  plaintiffs,  who  went  out  to  the  depot  between 
ten  and  eleven  o'clock  in  the  morning  to  look  after  them, 
was  shown  them  by  Mr.  Smith,  an  agent  of  the  company, 
and  went  and  took  several  of  the  parcels  away  with  him, 
but  left  the  box  of  tobacco  behind,  alleging  that  the  dear- 
bom  in  which  he  purposed  to  carry  them  was  not  strong 
enough  to  take  the  box  of  tobacco  and  the  other  articles 
then  in  it.  It  remained  at  the  warehouse  and  was  not 
sent  for  during  all  of  Saturday,  but  when  it  was  sent  for 
on  Monday  following,  it  was  not  found.  Now,  under  these 
circimistances,  it  is  for  the  jury  to  consider  whether  dur- 
ing Saturday  was  not  a  reasonable  time  within  which  the 
plaintiffs  should  have  sent  for  and  taken  the  box  of  tobacco 
away,  and  whether  thus  waiting  until  Monday  before  they 
sent  for  it,  was  not  an  unreasonable  delay. 

Again,  there  is  another  view  of  the  case,  as  respects  the 
tobacco,  which  it  is  proper  the  jury  should  consider.  Ac- 
cording to  the  testimony  of  Warner,  he  went  to  look  after 
the  goods  and  Smith  informed  him  of  their  arrival,  and 
pointed  them  out  to  him.  He,  Warner,  went  to  where 
they  were  deposited  intending  to  take  the  whole  of  them 
away,  but  finding,  as  he  alleges,  that  the  dearborn  was  not 
strong  enough,  he  took  away  a  part,  the  smaller  parcels, 
leaving  the  box  of  tobacco  behind  in  the  place  where  it 
had  been  deposited  by  the  agent.  These  facts  are  not 
disputed.      The   question,   therefore,    arises   whether   there 
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was  not  an  actual  delivery  by  the  defendants  of  the  whole 
lot.  If  the  agent  of  the  company  actually  relinquished 
his  charge  of  the  goods  and  Warner  took  the  custody  and 
control  of  them,  but  merely  left  the  box  of  tobacco  there 
to  suit  his  own  convenience,  or  because  it  was  inconvenient 
at  the  moment  to  take  it  away,  without  making  any  new 
arrangement  with  the  agent  for  its  custody,  it  would  seem 
that  the  liability  of  the  defendants,  even  as  depositaries, 
had  ended.  But  if  Warner  left  the  tobacco  in  the  care 
and  subject  to  the  control  of  the  agent  with  the  consent 
of  the  latter,  then  the  liability  of  the  defendants,  as  gratu- 
itous depositaries,  would  continue,  and  they  would  be 
answerable  for  gross  negligence. 

As  to  the  eggs.  The  defence  urged  is  that  the  loss 
ensued  from  the  want  of  care  and  skill  on  the  part  of  the 
plaintiffs  in  packing  the  eggs  and  coopering  the  barrel.  If 
the  eggs  were  well  packed  and  the  barrel  well  coopered 
when  delivered  to  the  agent  of  the  railroad  company  for 
transportation,  and  the  loss  or  damage  resulted  from  the 
negligent  or  careless  handling  of  the  barrel  by  such  agent, 
then  the  defendants  are  responsible  as  common  carriers  to 
the  extent  of  such  loss  or  damage.  But  if  the  loss  was 
owing  to  the  want  of  care  or  skill  of  the  plaintiffs  in  pack- 
ing the  eggs  or  in  coopering  the  barrel,  or  if  there  was  an 
inherent  defect  in  the  barrel,  at  the  time  when  it  was  de- 
livered to  the  agent  of  the  railroad  company,  and  the  head 
fell  out  by  reason  of  such  defect  whilst  he  was  with  due 
care  and  caution  moving  it  into  the  car  for  transportation, 
the  defendants  are  not  liable  for  the  loss. 

As  to  the  boxes  of  soap.  As  I  have  already  stated,  the 
defendants  were  bound,  as  common  carriers,  to  deposit  the 
goods  in  some  suitable  place  of  reasonable  security  for 
delivery  to  the  owner.  If  their  warehouse,  in  consequence 
of  the  glut  of  business  was  full,  they  were  still  bound  to 
put  the  boxes  of  soap  in  some  other  place  of  reasonable 
safety  and  give  notice  to  the  owner  or  his  agent,  of  their 
arrival,  and  upon  such  notice  the  plaintiffs  were  bound  to 
take  them  away  within  a  reasonable  time.     If  the  boxes  of 
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soap  were  not  put  in  a  place  of  reasonable  safety,  or  if 
they  were  placed  on  the  railroad  track,  or  if  they  were 
placed  on  the  curbstone  and  pavement,  or  on  the  platform 
so  near  the  railroad  track  as  to  be  liable  to  be  struck,  or 
knocked  ofif  by  the  passing  of  the  cars,  and  loss  or  injury 
ensued  in  consequence  thereof,  then  we  say  to  you  the 
defendants  were  guilty  of  negligence  and  are  answerable  to 
the  plaintiffs  to  the  extent  of  the  loss  or  damage  which 
they  may  have  sustained  by  reason  of  such  negligence. 

Damages  are  given  as  a  compensation,  recompense  or 
satisfaction  to  the  plaintiff  for  an  injury  actually  received 
by  him  from  the  defendant.  They  should  be  commensu- 
rate with  the  injury,  neither  more  nor  less. 


Isaiah  Ball,  for  the  use  of  Susanna  McCallister  and 
Catherine  Chambers  v.  Washington  Eastburn. 

The  plaintiff  contracted  to  buy  a  horse  of  H.  for  $300,  to  be  paid  for  by  his 
promissory  note  at  six  months,  but  before  the  note  was  given  or  the 
horse  was  delivered,  he  verbally  contracted  with  the  defendant  to  sell 
the  horse  to  him  for  $250,  and  sent  him  with  his  note  drawn  to  the  order 
of  H.  for  $300,  at  six  months,  to  deliver  it  to  the  latter  and  get  the  horse 
from  him,  which  H.  received  and  delivered  the  horse  to  the  defendant, 
and  afterward  endorsed  the  note  and  got  it  discounted  in  bank,  but  be- 
fore its  maturity  the  defendant  applied  to  him  to  know  what  he  would 
give  and  take  the  horse  back,  and  expecting  it  would  go  to  protest  at 
maturity,  he  told  him  he  would  give  him  $200  and  take  the  horse  back 
if  he  would  pay  the  balance  of  the  note  in  bank  which  the  defendant  did 
not  agree  to.  Held  that  the  contract  between  the  plaintiff  and  the  de- 
fendant was  an  original  contract  which  the  statute  of  frauds  did  not  re- 
quire to  be  in  writing. 

This  was  an  action  of  assumpsit  for  the  price  of  a  horse 
sold  by  the  plaintiff,  to  the  defendant.  In  the  month  of 
February,  1865,  the  plaintiff  had  entered  into  a  bargain  to 
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"buy  the  horse  of  Thomas  Higgins  who  then  owned  it, 
for  three  hundred  dollars,  to  be  paid  by  his  promissory 
note  at  six  months,  and  afterward  in  the  same  month 
entered  into  th  '  contract  in  question  to  sell  it  to  the 
•defendant,  Washington  Eastbum,  and  his  brother,  who 
was  then  a  minor,  for  $250,  and  then  drew  his  note  to 
Higgins  for  the  $300,  handed  it  to  the  defendant,  who 
went  with  his  brother  to  Higgins'  house,  delivered  it  to 
him  and  received  the  horse  from  him,  and  when  asked 
what  Ball  was  going  to  do  with  the  horse,  replied  that 
Ball  had  nothing  to  do  with  the  horse,  that  he  belonged  to 
them.  Before  the  note  became  due  the  defendant  applied 
to  Higgins  to  know  how  much  he  would  give  him  for  the 
horse  and  take  it  back,  and  talked  about  it  as  his  horse.  Hig- 
gins had  previously  endorsed  the  note  and  it  was  then  in  the 
Newport  Bank,  and  as  he  expected  it  would  go  to  protest 
at  maturity,  told  him  he  would  give  him  $200  and  take 
the  horse  back  again,  if  he  would  pay  the  balance  ofif  in  the 
Bank,  which  he  did  not  agree  to,  but  in  the  month  of 
May  following  exchanged  the  horse  as  his  own,  with  another 
person  for  a  mare,  and  in  a  few  days  afterward  paid  him 
$25  to  rescind  the  bargain  and  exchange  back  again. 

T.  F.  Bayard,  for  the  defendant,  when  the  plaintiff  had 
closed  the  testimony  disclosing  the  facts  above  stated,  sub- 
mitted a  motion  for  a  nonsuit.  The  contract  proved  was 
to  answer  for  the  debt  of  another  to  the  amount  of  ^250 
without  a  written  contract,  or  any  note  or  memorandum 
of  it  in  writing.  Benson  v.  Walker,  5  Harr.  110.  Besides, 
the  action  was  against  Washington  Eastbum  alone,  whilst 
the  evidence  showed  that  the  contract  of  Ball  was  with 
him  and  his  brother  jointly. 

McCaulley,  for  the  plaintiff.  Neither  the  pro\-ision  of 
the  statute  referred  to,  nor  the  principle  ruled  in  the  case 
cited,  could  properly  apply  to  the  facts  proved  in  the  pres- 
ent case,  for  this  is  an  action  at  the  suit  of  Ball  against 
Eastbum,  upon  an  original  contract  between  them  alone 
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for  the  sale  of  a  horse  then  owned  by  Ball,  and  which  he 
had  before  bought  of  Higgins,  on  a  six  months'  credit,  and 
which  at  the  time  was  held  by  the  latter  subject  to  his 
order  forthwith  on  the  delivery  of  his  promissory  note  for 
the  price  payable  in  six  months  thereafter.  But  to  show 
that  the  contract  in  question  was  no  collateral  promise  or 
undertaking  on  the  part  of  Eastbum  to  pay  the  debt  of 
Ball  to  Higgins,  the  action  is  not  by  Higgins,  but  by  Ball 
himself  against  him,  for  a  sum  due  him  under  a  contract 
with  him,  and  no  other  person.  Indeed,  so  far  as  the 
proof  goes,  no  action  would  lie  in  the  case  at  the  suit  of 
Higgins  against  Eastbum,  because  there  was  no  privity  of 
contract  between  them  in  the  transaction.  As  to  the 
other  objection,  the  non-joinder  of  the  brother  as  a  co-de- 
fendant in  the  action,  it  was  no  ground  for  a  nonsuit  even 
in  an  action  ex  contractu,  but  could  only  be  excepted  to  by 
a  plea  in  abatement,  and  to  such  a  plea  it  would  be  suffi- 
cient to  reply,  as  has  been  proved  in  this  case,  that  the 
party  omitted  as  a  defendant,  was  an  infant  at  the  date  of 
the  contract.     1  Ch.  PI.  52. 

Bayard  replied. 

By  the  Court.  Neither  of  the  reasons  urged  is  sufficient 
for  a  nonsuit  in  this  case.  In  the  first  place,  the  action  is 
upon  an  original  contract  between  the  immediate  and  on- 
ly parties  to  it,  and  not  upon  a  collateral  agreement  to 
answer  for  the  debt,  default  or  miscarriage  of  another;  and 
in  the  next  place,  with  the  evidence  we  have  before  us,  it 
would  be  a  question  of  fact  which  the  jury  would  have  to 
determine  from  the  proof,  whether  the  defendant  was,  or 
was  not,  the  sole  purchaser  and  owner  of  the  horse,  if  there 
was  no  other  answer  to  be  made  to  the  objection  that  the 
brother  was  not  joined  as  a  co-defendant  in  the  action. 

The  case  afterward  went  to  the  jury  without  any  charge 
from  the  court,  and  the  plaintiff  had  a  verdict. 
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James  P.  Lattomus  v.  The  Farmers'  Mutual  Fire  In- 
surance Company,  of  the  State  of  Delaware. 

After  the  loss  and  contents  of  a  policy  of  insurance  has  been  admitted  in 
evidence,  the  court  will  not  nonsuit  the  plaintiff  because  he  failed  to 
prove  that  it  was  sealed  with  the  seal  of  the  company. 

So  long  as  a  party  insured  in  a  mutual  fire  insurance  company  whose  con- 
tract of  insurance  according  to  the  express  terms  of  the  policy,  is  de- 
clared to  be  perpetual  unless  terminated  in  the  mode  provided  for  by 
the  by-laws  of  the  company,  pays  his  assessments  or  premiums  accord- 
ing to  the  terms  of  the  contract  of  insurance,  it  will  continue  valid  and 
binding,  notwithstanding  a  partial  loss  by  fire  may  have  previously 
occurred  and  been  paid  on  the  goods  by  the  company. 

In  ever>'  contract  or  policy  of  insurance  against  fire,  there  is  an  implied 
promise  or  undertaking  on  the  part  of  the  insured  that  he  will  not  after 
the  making  of  the  policy,  alter  or  change  the  premises  so  as  to  increase 
the  risk. 

All  the  rules,  conditions  and  by-laws  contained  in  or  annexed  to  the  pol- 
icy, constitute  a  part  of  the  contract;  and  in  the  case  of  a  mutual 
insurance  company,  as  the  insured  are  members  of  the  company,  they 
are  presumed  to  have  knowledge  of  them. 

Whether  the  risk  on  a  stock  of  goods  in  a  country  store  was  increased  by 
the  building  of  a  wooden  shed  adjoining  it,  is  a  question  of  fact  to  be 
submitted  to  and  decided  by  the  jury.  A  mere  change,  alteration,  or 
addition  which  does  not  at  all  increase  the  risk,  will  not  vitiate  the 
policy;  but  if  the  risk  is  changed  and  increased,  and  the  insured  fails 
or  neglects  to  give  notice  to  the  company  of  such  change  of  risk  accord- 
ing to  the  requirements  of  the  contract,  he  will  forfeit  his  policy,  and 
cannot  recover  for  any  loss  that  may  occur  subsequently  to  such  change 
of  risk.  If,  however,  he  gives  notice  to  the  company  of  such  change  of 
risk  according  to  the  requirements  of  the  contract,  he  puts  the  company 
to  their  election  whether  they  will  avail  themselves  of  the  forfeiture  of 
the  policy,  or  not;  and  they  are  bound  in  good  faith  to  make  such  elec- 
tion, and  if  they  elect  to  consider  the  policy  forfeited,  it  is  incumbent 
upon  them  to  make  their  decision  known;  but  if  they  do  not,  they 
cannot  afterward  avail  themselves  of  the  plea  of  the  change  of  risk.  It 
is  a  familiar  principle  in  the  law  that  a  party  may  always  waive  a  con- 
dition in  his  own  favor,  and  dispense  with  the  performance  of  it.  So, 
too,  for  the  same  reason,  he  may  waive  a  forfeiture. 

If  the  attention  of  the  nearest  agent  of  the  company  to  the  property 
insured  was  called  to  the  alleged  change  of  risk,  and  he  examined  the 
premises,  or  whether  he  personally  examined  them  or  not,  if  proper 
representations  as  to  the  character  of  the  change  having  been  made  to 
him,  he  said  anything  to  the  insured  calculated  to  lull  him  into  a  sense 
of  security  in  regard  to  the  validity  of  his  poHcy,  then  under  such  cir- 
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cumstances,  the  insured  did  all  that  was  required  of  him,  and  he  could 
not  he  held  responsible  for  the  neglect  or  default  of  the  agent  to  com- 
municate information  of  the  fact  to  his  principals.  Notice  to  the  agent 
under  such  circumstances,  was  in  legal  contemplation  notice  to  his 
principals;  and  if  after  such  notice,  the  company  continued  to  collect 
and  receive  the  assessments  or  premiums  due  from  him  on  the  policy 
they  waived  their  right  to  consider  or  treat  it  as  forfeited. 

If  after  an  application  has  been  signed  and  transmitted,  and  the  secretary 
of  the  company  has  inserted  in  it  without  the  knowledge  of  the  appli- 
cant, a  memorandum  to  the  effect  that  there  was  the  sum  of  $1200. 
already  insured  on  the  same  goods  in  another  company,  naming  it,  to 
be  and  continue  during  the  existence  of  this  policy,  the  policy  is  deliv- 
ered to  and  accepted  by  the  insured  without  objection  taken  to  the 
memorandum,  it  must  be  held  to  be  a  part  of  the  contract.  But  if  after- 
ward, and  after  the  insured  has  notified  the  nearest  agent  of  the  com- 
pany that  such  other  company  had  since  refused  to  continue  their  insur- 
ance on  the  goods,  the  company  has  received  from  him  the  annual  pre- 
miums upon  the  policy,  it  will  thereby  have  waived  the  forfeiture  of  it 
upon  that  ground,  and  recognized  it  as  a  subsisting  valid  contract,  and 
continued  it.  And  notice  of  such  refusal  given  to  the  agent  of  the  com- 
pany and  payment  of  such  premiums  made  to  the  agent  of  the  company, 
will  be  notice  given  and  payment  made  to  the  company. 

A  corporation  being  a  creation  of  the  law  and  an  artificial  person,  can 
only  act  by  agents,  and  all  its  instrumentalities  are  agents  from  its 
highest  to  its  lowest  officers  and  servants.  A  special  agent  is  one  who 
is  authorized  to  do  some  special  thing,  whilst  a  general  agent  is  one  who 
is  authorized  to  transact  all  his  principal's  business,  or  all  his  principal's 
business  of  some  particular  class  or  kind.  If  a  special  agent  exceeds 
his  authority,  his  principal  is  not  bound;  but  if  a  general  agent  exceeds 
his  authority,  his  principal  is  bound,  provided  the  agent  acted  within 
the  ordinary  and  usual  scope  of  the  business  he  was  authorized  to 
transact,  and  the  party  dealing  with  the  agent  did  not  know  that  he 
exceeded  his  authority.  If  a  person  is  held  out  to  others,  or  to  the 
public  at  large  by  his  principal,  as  having  a  general  authority  to  act 
for  him  in  a  particular  business  or  employment,  he  cannot  limit  his 
authority  by  private  or  secret  instructions.  In  such  case,  good  faith 
requires  that  the  principal  should  be  bound  by  the  acts  of  his  agent  done 
within  the  ordinary  and  usual  scope  of  the  employment  in  which  he  is 
engaged  as  such  agent.  An  agent  to  insure,  has  an  incidental  authority 
to  abandon  tlie  property  insured  upon  a  total  loss;  and  notice  of  a 
second  or  other  insurance  in  another  company  given  to  an  agent 
employed  to  negotiate  for  risks,  to  make  surveys,  and  to  receive  appli- 
cations for  insurance,  is  within  the  scope  of  the  business  and  authority 
of  such  agent,  and  will  bind  the  principal  whether  the  agent  has  com- 
municated such  notice  to  him,  or  not. 

The  company  having  already  paid  the  party  insured  $523.69,  under  the 
policy  on  a  partial  loss  of  the  goods  by  a  previous  fire  which  occurred 
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in  December  1863,  it  was  only  answerable  to  him  for  the  diflference 
between  that  sum  and  the  sum  of  $1200,  the  whole  amount  of  its  insur- 
ance on  the  goods,  with  interest  from  the  time  when  that  difference 
should  have  been  paid  to  him. 

This  was  an  action  of  covenant  on  a  policy  of  insurance 
by  James  P.  Lattomus  against  The  Farmers'  Mutual  Fire 
Insurance  Company  of  the  State,  to  recover  the  svim  of 
twelve  hundred  dollars  insured  on  a  stock  of  goods  in  a 
store  kept  by  him  in  the  town  of  Clayton  in  Kent  County, 
and  which  were  totally  destroyed  by  fire  in  the  month  of 
May,    1865.      The   policy   of   insurance  was  also  destroyed 
with  his  other  papers  in  the  store.     The  entire  destruc- 
tion of  the  store  and  its  contents  was  proved  by  the  wit- 
ness  who    was    the    first    to    discover   it    on    fire,  between 
eleven  and  twelve  o'clock  at  night,  which  was  on  a  Sun- 
day and  also   a   dark   and  rainy  night,    and   who   at  first 
could  not  discover  any  one,  and  tried  alone  to  force  the 
door  to  get  into  the  store  without  success,  thinking  that 
possibly  the  plaintifif  and  owner,  whom  he  know  very  well, 
might  be  in  it;     he  however  could  not  arouse  any  one, 
but  in  about  twenty  minutes  after  he  first  discovered  it  on 
fire,  in  crossing  the  street  he  ran  suddenly  against  him  in 
the  dark.     He  was  entirely  silent,   and    was    making    no 
outcry  and   giving  no   alarm.      He   was   full   dressed,   but 
although  he  generally  slept  in  the  store,  he  had  not  the 
key  of  it  about  him,  and  together  they  set  to  work  to  break 
it  open,  but  it  took  some  time  to  do  it,  and  by  the  time  it 
was    done,    the    whole    interior    of    it    was    so    enveloped 
in  flames  that  they  could  not  enter  it.     The  loss  and  des- 
truction  of   the   policy   of   insurance   was   proved   by   the 
plaintiff  himself,  and  the  books  of  the  company  produced 
on  notice  from  the  plaintiff,  were  put  in  evidence  exhibit- 
ing his  application  for  insurance  of  the  goods  in  the  stim 
of  $1200,   and  the  deposit  of  his  promissory  note  to  the 
company  for  $84.00  dated  October  28th,  1863.    The  appli- 
cation also  stated  that  it  was  for  the  insurance  of  a  stock 
of  goods  in  a  new  frame  store  house  at  Smyrna  Depot, 
such  as  were  generally  kept  in  country  stores,  with  stove 
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and  pipe  well  secured,  and  location  not  hazardous,  and  by 
consent  of  parties,  recently  insured  also  in  the  Kent  Co. 
Mutual  Fire  Insurance  Company,  in  the  sum  of  $1200. 
At  the  foot  of  the  application,  and  after  it  had  been  signed 
by  the  plaintiff,  was  the  following  entry  made  by  the 
Secretary  of  the  company:  "It  is  presumed  that  this 
application  is  intended  to  cover  jointly  with  the  Kent  Co. 
Mutual  Fire  Insurance  Company,  the  stock  of  store  goods 
above  named,  each  in  the  proportion  of  $1200."  Alsc 
the  Premiiim  Book  of  the  company  exhibiting  the  pay- 
ments by  the  plaintiff  to  the  company  of  the  annual  inter- 
est or  premiums  on  his  note  up  to  January  3rd,  1866.  A 
printed  form  of  the  policy  destroyed  was  also  proved  by 
the  Secretary  of  the  company  and  put  in  evidence  on  be- 
half of  the  plaintiff,  and  the  written  notice  of  the  plaintiff 
to  the  company  of  the  loss  sustained  by  him  by  the  fire, 
dated  May  29th,  1865,  and  which  according  to  the  esti- 
mates of  the  witnesses  produced  and  examined  in  regard 
to  the  matter,  varied  from  $2500  to  $3000.  It  was  also  in 
proof  that  a  previous  fire  had  occurred  in  the  same  store 
of  the  plaintiff  in  the  month  of  December,  1863,  on  which 
the  two  companies  had  settled  the  loss  with  him  under  the 
policies  of  insurance  before  mentioned,  by  each  paying 
him  the  simi  of  $523.69,  and  after  which  the  Kent  County 
Mutual  Fire  Insurance  Company  declined  any  longer  to 
insure  his  goods,  and  thereupon  their  policy  on  them  was 
duly  terminated,  of  which  the  plaintiff  gave  notice  on  the 
4th  of  January  1864  to  the  agent  of  the  defendants  then 
residing  nearest  to  him,  who  being  sworn,  testified  that  in 
February  following,  he  notified  the  President  of  the  com- 
pany of  the  same.  In  the  spring  of  1865  a  wooden  shed, 
twelve  by  twenty -eight  feet,  was  built  adjoining  his  store, 
but  no  fire  or  lights  had  been  kept  in  it,  and  before  it  was; 
entirely  finished  the  attention  of  the  agent  of  the  company 
residing  nearest,  was  called  to  it  by  the  plaintiff,  when  he. 
was  asked  by  him  if  he  thought  it  would  increase  the  risk 
or  danger  of  fire  to  the  store,  to  which  he  replied  that  he 
thought  it  would  not.     In  December,   1863,  a  partial  loss 
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occurred  by  fire  of  the  goods,  and  the  two  companies 
adjusted  and  settled  it  by  each  paying  him  $523.69,  when 
the  other 'company  terminated  their  insurance  and  refused 
to  continue  it;  but  defendant's  was  renewed  by  their 
agent  on  the  fourth  of  January  1864,  when  the  plaintiff 
informed  their  agent  that  the  Kent  County  Mutual  Insur- 
ance Company  had  refused  to  renew  and  terminated  their 
insurance  on  his  goods,  and  which  the  agent  testified  he 
duly  communicated  to  the  President  of  the  company,  and 
that  the  defendants  were  apprised  of  that  fact  without 
delay  by  him.  The  agent,  however,  gave  no  information 
to  the  company  of  the  erection  of  the  wooden  shed  adjoin- 
ing the  store,  and  the  President  of  the  company  testified 
that  he  never  was  informed  by  the  agent  of  it,  that  the 
Kent  County  Company  had  refused  to  continue  their  insur- 
ance on  the  goods  after  settling  the  previous  partial  loss 
upon  them  with  the  plaintiff.  He  also  testified  that  he 
did  not  know  that  the  insurance  of  the  defendants  had 
been  renewed  after  that  occurence,  or  that  any  premiums 
had  since  been  paid  by  plaintiff  to  the  defendants,  as  he 
had  been  too  much  pressed  with  business  to  look  over  the 
accounts  of  the  agent  to  whom  they  had  been  made. 

Gordon,  for  the  defendant,  on  the  closing  of  the  testimony 
for  the  plaintiff,  submitted  a  motion  for  a  nonsuit.  It  is 
an  action  of  covenant  upon  a  sealed  instrument,  or  a  policy 
of  insurance  under  the  corporate  seal  of  the  company,  and 
yet  there  had  been  no  evidence  whatever  produced  that 
the  instnmient  declared  on,  had  ever  had  the  seal  of  the 
company  affixed  to  it.  It  had  not  been  produced,  but  its 
absence  had  been  accounted  for,  and  its  contents  pretty  well 
made  known,  except  as  to  the  seal  by  which  alone  it  could 
speak  for  or  bind  the  company,  as  to  which  nothing  had 
been  asked  and  nothing  had  been  said  by  any  witness. 

T.  F.  Bayard,  for  the  plaintiff.  The  proof  was  that  the 
policy  was  issued  in  all  respects  strictly  in  accordance  with 
the  form  produced,  proved  and  exhibited  in  evidence,  and 
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with  the  practice  uniformly  pursued  by  the  company  in 
the  execution  and  emission  of  them,  and  as  it  had  been 
utterly  consvimed  in  the  fire  of  the  store,  and  could  not  be 
produced  to  speak  by  its  seal,  and  the  charter  of  the  com- 
oany  expressly  required  that  every  such  instrument  issued 
should  be  sealed  with  the  corporate  seal  of  the  company, 
the  court  under  such  circumstances  would  presiome,  and 
would  also  instruct  the  jury  to  presume,  in  the  absence  of 
any  proof  to  the  contrary,  that  it  was  duly  sealed  with  the 
seal  of  the  company. 

Comegys,  for  the  plaintiff.  As  the  policy  had  been  de- 
stroyed and  it  could  not  speak  for  itself,  the  next  best 
evidence  of  it  should  be  produced  that  was  practicable 
under  the  circumstances,  and  that  would  be  the  testimony 
of  some  one  who  had  seen  it  and  could  testify  that  it  bore 
what  purported  to  be,  and  what  to  the  best  of  his  knowl- 
edge he  believed  to  be,  the  corporate  seal  of  the  company. 
But  not  a  particle  of  even  this  secondary  degree  of  evi- 
dence had  been  adduced  in  regard  to  the  matter,  or  that 
the  instrument  bore  even  the  semblance  of  a  seal  of  any 
kind  whatever,  and  no  such  question  was  even  propounded 
to  any  one  of  the  witnesses. 

By  the  Court.  The  motion  for  a  nonsuit  must  be  over- 
ruled. The  destruction  of  the  policy  has  been  proved  and 
its  non-production  on  the  trial  satisfactorily  accounted  for, 
and  upon  that,  secondary  evidence  of  its  existence  and  con- 
tents as  a  valid  policy  of  the  company  executed  and 
issued  in  the  proper  form  and  usual  manner,  has  been 
admitted  without  objection,  and  is  now  before  the  jury, 
and  whether  the  evidence  of  it  was  now  sufficient,  was  a 
question  for  them,  and  not  for  the  court  to  determine. 

The  special  pleas  were  numerous  in  the  case,  but  will  be 
found  sufficiently  stated  with  the  replications,  in  the  charge 
of  the  court  to  the  jury. 

T.  F.  Bayard,  for  the  plaintiff.     The  rule  of  construction 
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in  such  cases  is  that  the  language  of  the  poHcy  is  the  lan- 
guage of  the  insurer,  and  by  the  express  terms  of  this  pol- 
icy it  was  to  be  perpetual  subject  only  to  termination 
as  specified  in  it,  upon  the  transfer,  or  alienation,  or 
removal  of  the  property  insured  out  of  the  boundaries  of 
the  company,  or  to  adjustment,  or  withdrawal,  when  either 
party  upon  the  notice  provided  for  in  the  by-laws  of  the 
company,  may  desire  it.  Consequently  the  first  fire  and 
loss  did  not  terminate  it,  as  neither  the  company,  nor  the 
plaintiff  had  thereupon  elected  to  terminate  it:  and  more 
particularly  must  it  be  considered  to  have  endured  and 
continued,  inasmuch  as  he  afterward  continued  to  pay 
and  the  company  continued  to  receive,  the  premiums  or 
assessments  upon  it,  until  the  second  fire  and  total  des- 
truction of  the  goods  occurred  in  the  latter  part  of  the 
month  of  May,  1865.  It  was  in  the  usual  form  of  policies 
issued  by  the  company.  The  application  and  survey  were 
also  made  in  the  usual  form  and  manner,  and  were 
approved  by  the  appropriate  agent  of  the  company;  but 
the  written  condition  or  entry  afterward  appended  and 
endorsed  at  the  foot  of  it,  by  the  Secretary  of  the  company, 
was  an  unauthorized  interpolation  by  that  officer,  made 
wholly  without  the  knowledge  and  consent  of  the  plaintiff, 
the  applicant,  and  therefore  it  could  not  vary  or  qualify  it. 
As  to  the  fact  relied  upon  by  the  other  side,  that  by  the 
withdrawal  of  the  Kent  County  Insurance  Company  from 
the  joint  insurance  of  the  goods,  the  policy  of  the  defend- 
ants was  forfeited,  the  subsequent  acceptance  of  the  pre- 
miums upon  the  policy  by  the  defendants  would  have  con- 
stituted a  waiver  of  such  forfeiture,  even  admitting  for  the 
sake  of  argument,  that  it  amounted  to,  or  worked  a  legal 
forfeiture  of  the  policy,  but  which  he  expressly  and 
emphatically  denied.  Add.  on  Contr.  878.  1  Phil.  Ev.  sec 
10.  The  by-law  of  the  company  in  regard  to  the  insur- 
ance of  the  same  property  in  other  companies,  required 
that  such  fact  should  be  so  stated  in  the  application  for 
insurance,  and  in  default  thereof,  or  upon  a  false  statement 
in  regard  to  it,  the  policy  issued  by  the  company  thereon 
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should  be  void;  and  it  further  required  that  if  any  person 
during  the  existence  of  a  poHcy  issued  by  that  company, 
should  procure  insurance  on  the  same  property  from  any 
other  company,  he  should  give  immediate  notice  thereof 
to  the  Secretary  of  the  company,  and  if  satisfactory,  the 
assent  of  the  company  thereto  should  be  endorsed  on  the 
policy  of  insurance,  and  in  default  thereof  the  policy  should 
be  void;  and  in  case  of  any  double  instirancc,  this  com- 
pany should  be  liable  only  for  such  ratable  proportion  of 
the  loss  or  damage,  as  the  amount  insured  by  this  compa- 
ny should  bear  to  the  whole  amount  insured  thcron, 
without  reference  to  the  dates  of  the  different  policies. 
But  not  withstanding  the  specific  requirement  expressed  in 
it,  a  notice  to  the  nearest  agent  of  the  company  of  a  prior 
insurance  in  another  company,  was  sufficient  notice  to 
his  principal,  the  company  itself,  and  it  was  not  material 
in  such  case  to  the  applicant,  whether  such  agent  commu- 
nicated it  to  the  company,  or  not.  McEwen  v.  Montg.  Ins. 
Co.  5  Hill  154.  2  Phil,  on  Ins.  sec.  1876.  And  even  ver- 
bal notice  to  the  agent  of  the  fact  was  in  such  case  suffi- 
cient. Sexton  V.  Montg.  Ins.  Co.  9  Barb.  191.  Masters  v. 
Mad.  Ins.  Co.  11  Barb.  624.  2  Phil,  on  Ins.  sec.  1880.  Ang. 
on  Ins.  sees.  91,  243.  2  Phil,  on  Ins.  sec.  1806.  Notice  of 
such  fact  may  also  be  waived  by  the  company,  and  when- 
ever it  based  the  denial  of  its  liability  on  any  other  ground, 
or  on  general  grounds  without  assigning  any  special  rea- 
son for  it,  it  would  constitute  and  operate  as  a  waiver  of 
their  objection  to  a  defective  notice.  Ang.  on  Ins.  sees.  244 
to  248.  ^tna  F.  I.  Co.  v.  Tyler,  16  Wend.  385.  As  to  the 
subsequent  erection  of  the  wooden  shed  adjoining  the 
store,  mere  alterations  in  the  premises  insured,  although 
extensive  and  important  in  their  nature,  wiU  not  of  them- 
selves discharge  the  insurer;  but  such  would  be  their 
effect,  if  they  were  expressly  prohibited  by  the  policy, 
because  they  would  then  involve  a  direct  breach  of  war- 
ranty, and  they  would  also  have  that  effect,  although  not 
expressly  forbidden,  if  they  would  materially  increase  the 
risk.     2  Pars,  on  Contr.  428.     If  the  company  in  this  case 
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pursued  such  a  course  toward  the  plaintiff,  by  accepting 
the  payment  of  his  premiums  and  assessments  on  the  pol- 
icy, as  to  lead  him  to  believe  that  he  was  duly  and  safely 
insured  in  it,  and  to  rely  with  implicit  confidence  on  the 
validity  and  sufficiency  of  it,  the  company  would  now  be 
necessarily  concluded  and  estopped  from  taking  any  ad- 
vantage of  its  own  wrong,  or  any  exception  to  the  validity 
of  it.     2  Pars,  on  Contr.  793. 

Gordon,  for  the  defendants.     The  facts  proved  in  the  case 
and  the  proper  construction  to  be  given  to  them,  clearly 
and  conclusively  proved,  in  his  opinion,  that  this  was  a  joint 
insurance  by  the  defendants  with  the  Kent  County  Insur- 
ance Company,  of  the  goods  of  the  plaintiff,  and  continued 
in  force  and  efifect  as  such,  according  to  the  understanding 
and  agreement  of  the  parties  to  it,  only  so  long  as  the  goods 
continued    jointly   insured    in    both    companies;    and    that 
consequently,  when  the  other  company  declined  to  renew 
their  policy  upon  them,   and   withdrew   from   their    joint 
insurance  of  them,  the  policy  of  the  defendants  expired, 
and  they  were  thereby  released  and  discharged  from  any 
further  liability  upon  it.     Whether  the  risk  was  increased 
by  alterations  in,  or  by  additions  to  the  premises,  was  a 
question  of  fact  for  the  jury.     10  Pick.  535.     In  a  case  of 
partial  loss  incurred  and  paid,  and  a  subsequent  loss  sus- 
tained by  the  insured  on  the  same  goods,  he  could  recover 
only  the  difference  between  the  stim  paid  on  the  previous 
loss  and  the  entire  svim  insured  upon  the  property.     Trull 
V  Roxb.   M.   F.   Ins.   Co.   3   Cush.   263.   In  that  case  the 
defendants,  a  mutual  fire  insurance  company,  insured  the 
plaintiff  in  the  amount  of  $2000  on  two  buildings,  $1000 
on  each  for  seven  years.     The  policy  contained  a  stipula- 
tion that  the  defendants  would  make  good  all  damages  by 
fire  to  the  premises  during  the  term,   not  exceeding  the 
amount  insured,  and  that  in  case  of  loss  the  defendants 
might  replace  or  repair  within  a  reasonable  time.     Both 
buildings  were  destroyed  by  fire  within  the  term,  the  one 
entirely,  and  the  other  with  the  exception  of  a  few  planks 
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and  sills,  and  were  replaced  by  the  defendants  according 
to  the  stipulation  in  the  policy,  at  the  expense  of  $800  for 
one,  and  $650  for  the  other;  subsequently,  but  within  the 
term,  both  of  the  new  buildings  were  entirely  destroyed  by 
fire.  It  was  held  by  the  court  that  the  plaintiff  was  there- 
upon entitled  to  recover  on  the  policy  the  sum  of  $550, 
the  difference  between  the  sum  insured  and  the  siim  paid 
for  former  losses  on  the  two  buildings.  Where  a  policy 
of  insurance  against  fire  provided  that  the  insurer  should 
not  be  liable  for  more  than  the  sum  insured  in  any  case 
whatever,  and  he  paid  for  repairing  a  partial  loss,  and 
afterward  a  total  loss  happened,  it  was  held  that  he  was 
liable  for  no  more  than  the  difference  between  the  sum 
already  paid  and  the  whole  sum  insured.  And  where  in 
the  same  policy,  one  sum  was  insured  on  one  building,  and 
another  stun  on  another  building,  and  both  losses  were 
upon  the  same  building,  it  was  held  that  the  insurer  was 
liable  for  only  the  difference  between  the  sum  paid  and 
the  sum  insured  on  that  building  alone.  Curry  v.  The 
Commonw.  Ins.  Co.  10  Pick.  535.  According  to  the  evi- 
dence, the  inquiry  made  of  Carrow,  the  agent  of  the  com- 
pany, by  the  plaintiff  whether  the  shed  would  increase  the 
risk  of  the  policy,  it  should  be  observed,  was  made  before 
it  was  completed  and  whilst  Witlock  was  still  engaged  in 
erecting  it;  but  the  by-law  of  the  company  expressly 
required  that  such  changes  should  be  reported  to  the  agent 
when  finished  in  order  that  the  same  might  be  duly  cor- 
rected, or  adjusted  and  manifested  in  writing  by  the  Secre- 
tary of  the  company  in  a  proper  and  formal  manner,  or 
otherwise  the  company  would  not  be  responsible;  and, 
therefore,  no  such  casual  and  idle  inquiry  as  had  been 
proved  on  that  occasion,  could  possibly  be  regarded  as  in 
any  sense  a  proper  compliance  with  such  a  formal  and 
important  requirement  in  the  case  as  that  was. 

Comegys,  for  the  same.  There  is  a  general  agency,  and 
there  is  a  special  agency,  and  the  importance  of  the  dis- 
tinction between  them  consisted  in  the  rule  that  if  a  special 
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or  particular  agent  exceeds  his  authority,  the  principal  is 
not  bound  by  his  act,  but  if  a  general  agent  exceeds  his 
authority,  the  principal  is  bound,  provided  such  agent 
acted  within  the  sphere  of  the  general  authority  delegated 
to  him  and  the  usual  business  committed  to  his  charge, 
and  the  party  dealing  with  him  as  such,  did  not  know 
that  he  had  exceeded  his  authority.  1  Pars,  on  Contr.  41, 
42.  Such  being  the  general  principle  and  distinction 
between  two  such  classes  of  agents,  what  kind  of  agents 
of  this  company  were  Griffith  and  Carrow,  with  whom  all 
the  business  of  the  plaintiff  in  this  case  had  been  transacted, 
so  far  as  it  related  to  the  company  and  had  been  brought 
to  light  during  the  progress  of  this  trial?  They  were 
clearly  special  or  particular  agents  merely,  appointed  for 
certain  limited  purposes  simply;  and  granting  all  that 
had  been  proved  with  regard  to  them,  and  particularly 
with  regard  to  the  fact  that  the  attention  of  the  latter  was 
called  to  the  putting  up  of  the  shed  adjoining  the  store 
whilst  Witlock  was  yet  erecting  it,  and  when  he  was 
asked  if  in  his  opinion  it  would  increase  the  risk  and  dan- 
ger of  fire  to  the  store  and  goods,  it  was  wholly  immate- 
rial what  his  opinion  was,  or  what  his  answer  may  have 
been,  because  he  had  no  authority  as  agent  of  the  com- 
pany under  its  by-laws  and  printed  regulations  in  regard  to 
such  matters,  to  decide  such  a  question,  or  to  fix  the  lia- 
bility of  the  company  by  any  opinion  which  he  might 
assume  or  venture  to  express  in  answer  to  such  a  question 
so  propounded  to  him.  For,  as  his  colleague  had  already  ob- 
served, the  printed  by-laws  of  the  company  specially  framed 
and  adopted  for  just  such  a  case,  and  which  accompa- 
nied the  policy  of  insurance  and  was  then  in  the  hands  of 
the  plaintiff,  made  it  his  own  immediate  duty  to  make  the 
representation  in  a  proper  manner  to  the  nearest  agent, 
and  to  have  the  insurance  corrected,  or  adjusted  and 
manifested  in  writing  by  the  Secretary  of  the  company,  at 
the  risk  of  forfeiting  the  same  if  he  failed  to  do  it.  But 
that  he  did  not  do,  and  as  Carrow  had  well  said,  from  the 
manner  in  which  the  question  was  put  to  him  as  he  was 
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casually  passing  the  shed  whilst  they  were  at  work  upon 
it,  he  attached  no  importance  to  it,  and  did  not  regard  it 
as  addressed  to  him  in  his  official  capacity,  as  the  plaintiff 
knew  as  well  as  he  did  that  such  was  not  the  way  of 
transacting  such  business,  or  settling  or  answering  even 
such  questions,  and  therefore  he  took  no  further  notice  or 
account  of  the  matter.  But  considering  it  in  its  strongest 
aspect  for  the  plaintiff,  and  in  the  most  favorable  light  for 
his  side  of  the  question,  and  conceding  for  the  sake  of 
argument,  that  the  agent  intended  it  as  a  final  and  defini- 
tive answer  to  the  inquiry,  and  to  -conclude  the  company 
by  it,  then  he  only  had  to  say  that  as  a  special  and  partic- 
ular agent  of  it  for  the  purpose  of  receiving  applications 
and  making  surveys  for  original  insurance,  and  represen- 
tations afterward  of  this  particular  character,  for  the  sole 
purpose  of  communicating  such  representations  to  the 
Secretar>^  of  the  company  to  be  formally  corrected,  or  ad- 
justed and  manifested  in  writing  by  that  officer,  he  clearly 
and  grossly  transcended  his  power  and  authority  in  the 
premises,  and  it  therefore  amounted  to  a  mere  nullity,  if 
such  was  his  purpose,  and  that  the  plaintiff  must  have 
known,  as  well  as  the  agent  himself,  with  the  by-law  of 
the  company  in  his  possession,  when  he  propounded  such 
a  question  and  received  such  an  answer  from  him.  1  Pars, 
on  Contr.  41,  42.  2  Pars,  on  Contr.  424.  77  E.  C.  L.  R. 
868. 

T.  F.  Bayard.  The  cases  which  had  been  cited  on  the 
other  side  to  show  that  if  the  plaintiff  was  entitled  to 
recover  at  all,  he  was  entitled  to  recover  only  the  differ- 
ence between  the  amount  paid  him  by  the  company  on  his 
prior  and  partial  loss,  and  the  whole  amount  insured  in  his 
policy,  were  distinguishable  from  the  present  case,  and 
therefore  the  principle  ruled  in  them  was  not  applicable  to 
it.  He  would  leave  it  to  the  court  to  say  what  was  the 
proper  meaning  and  construction  of  the  by-law  of  the 
company,  of  which  so  much  had  been  said  in  the  course  of 
the  argtiment  on  the  other  side,  without  entering  into  any 
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argirmcnt  to  expose  the  fallacy  of  the  reasoning  on  the 
other  side  in  regard  to  it. 

The  Court,  Gilpin,  C.  J.,  charged  the  jury.  This  is  an 
action  of  covenant  brought  by  the  plaintiff,  James  C.  Latto- 
mus,  against  the  defendants,  The  Farmers'  Mutual  Fire 
Insurance  Company,  on  an  alleged  contract  of  insurance 
against  loss  by  fire,  to  recover  the  sum  of  twelve  hundred 
dollars  stipulated  to  be  paid  by  the  defendants  to  the  plain- 
tiff in  the  event  of  loss  by  fire,  of  a  certain  stock  of  store- 
goods  belonging  to  the  latter,  and  contained  in  a  store- 
house formerly  occupied  by  him,  at  Clayton  near  Smyrna 
in  Kent  County  in  this  State.  Insurance  in  a  general  or 
comprehensive  sense,  may  be  defined  to  be  a  contract 
whereby  one  party  agrees  to  take  upon  himself,  and  to 
protect  the  other  contracting  party  from,  certain  perils  or 
risks  to  which  certain  property  may  be  exposed,  and  cove- 
nants or  promises  in  consideration  of  a  stipulated  sum  of 
money  paid  or  agreed  to  be  paid  as  the  price  of  the  risk, 
to  idemnify  the  insured  against  these  perils  or  risks.  He 
who  takes  upon  himself  the  risk,  is  called  the  insurer, 
and  he  who  is  to  be  protected  and  indemnified,  is  called 
the  insured,  and  the  money  paid  as  the  price  of  the  indem- 
nity, the  premium  for  the  risk  run,  whilst  the  instrument 
or  writing  which  evidences  or  constitutes  the  contract,  is 
called  the  policy  of  insurance.  The  alleged  contract  in  this 
case,  as  I  have  said,  was  an  insurance  against  loss  by  fire. 
The  plaintiff  alleges  that  the  defendants,  in  the  month  of 
October  1863,  insured  one-half  of  his  stock  of  store-goods, 
in  the  sum  of  twelve  hundred  dollars;  that  the  insurance 
was  to  be  considered  perpetual,  and  only  subject  to  term- 
ination, according  to  the  terms  and  conditions  contained  in 
the  policy  of  insurance,  or  according  to  the  provisions  of 
the  act  of  incorporation,  or  the  by-laws  of  the  company, 
and  he  insists  that,  as  the  property  covered  by  the  insur- 
ance, and  destroyed  by  the  fire  that  occurred  in  the  month 
of  May  1865,  amounted  to  between  $2500  and  $3500,  he 
is  entitled  to  recover  the  whole   sum   of  twelve  hundred 
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dollars,  with  interest  from  the  time  when  that  sum  should 
have  been  paid.  To  this  claim  of  the  plaintiff  the  defend- 
ants rely  upon  sundry  grounds  of  defence  set  forth  specially 
in  certain  pleas,  as  they  are  called,  which  he  has  filed  in 
the  case.  First,  that  the  contract  or  policy  of  insurance 
relied  on,  is  not  his  deed.  Secondly,  that  the  plaintiff  did 
not  deliver  a  deposit  or  premium  note  as  alleged.  Thirdly, 
that  the  plaintiff  did  not  pay  the  sirnis  assessed  as  premiums 
up  to  January  1866.  Fourthly,  that  plaintiff  was  not  the 
sole  owner  of  the  stock  of  goods  insured.  Fifth,  that  the 
goods  were  not  destroyed  by  fire  as  alleged.  Sixth,  that 
the  plaintiff  did  not  give  imviediate  notice  of  the  loss,  accord- 
ing to  the  provisions  of  the  by-laws  of  the  company. 
Seventh,  that  the  plaintiff  did  not  give  notice  within  ten 
days.  And  upon  these  seven  pleas  the  plaintiff  has  taken 
issue,  that  is,  he  denies  their  truth;  and  it  is  for  the  jury 
to  decide  the  issues  of  fact,  raised  by  these  pleas,  accord- 
ing to  the  evidence  before  them.  The  next  ground  of 
defence  relied  on  by  defendant,  being  the  ninth  plea,  is 
that  after  the  execution  of  the  policy,  in  the  month  of 
December  1863,  there  occurred  a  partial  loss  by  fire,  and 
that  the  defendants,  in  conjunction  with  the  Kent  County 
Insurance  Company,  who  were  also  insurers,  adjusted  and 
paid  the  same  to  the  plaintiff,  and  that  thereupon  the  pol- 
icy of  insurance  of  October  1863,  ended  or  became  null 
and  void. 

To  this  plea,  the  plaintiff  replies  specially,  that  after  the 
payment  of  the  partial  loss,  mentioned  in  the  plea,  to  wit, 
about  the  first  of  January  1864,  the  defendants  renewed 
or  continued  the  policy  of  insurance  at  its  full  amount  of 
$1200,  and  assessed  upon  the  plaintiff's  deposit  note  the 
full  sum  due  from  him  on  that  amount  to  the  defendants,, 
according  to  the  terms  of  the  policy,  and  received  from 
the  plaintiff  such  full  assessment  as  premium  of  insurance 
due  from  him,  as  are  assured  under  the  said  policy;  where- 
by, (as  he  contends)  the  policy  of  insurance  continued  in 
full  force  from  and  after  the  fourth  day  of  January  1864,, 
until  the  second  Monday  in  January  1866.     And  without 
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this,  that  by  reason  of  such  payment,  the  poHcy  became 
void  &c. 

Now,  under  this  plea  and  replication,  a  question  is 
raised  as  to  the  effect  of  the  partial  loss  and  payment 
which  occured  in  December  1863,  on  the  validity  of  the 
policy.  The  defendants  contend  that  in  consequence  of 
such  partial  loss  and  payment,  the  policy  became  viod. 
On  the  other  hand,  the  plaintiff  insists  that  it  continued  in 
full  force.  And  thus  whilst  the  question  of  fact  raised  by 
this  issue,  is  with  the  jury  for  their  decision,  the  question 
of  law  involved  in  the  issue,  as  to  the  effect  of  such 
partial  loss  and  payment  on  the  validity  of  the  policy,  is 
devolved  on  the  court  for  our  decision;  and  upon  that 
question  it  is  our  duty  to  charge  you.  The  question  of 
fact  is  whether  the  plaintiff  paid  the  defendants  the 
assessments  or  premiums  for  the  years  1864  and  1865,  or 
in  other  words,  from  the  first  or  fourth  of  January  1864 
up  to  the  second  Monday  of  January  1866,  according  to 
the  terms  of  the  policy.  Undoubtedly,  if  he  failed  to  pay 
these  assessments  or  premiums,  or  any  of  them,  as  required 
by  the  terms  of  the  policy,  he  can  not  recover  in  this  action. 
But  if  you  shall  be  of  opinion  from  the  evidence  before  you, 
that  he  did  pay  them  according  to  the  provisions  of  his  con- 
tract of  insurance,  what  then?  And  here  arises  the  ques- 
tion of  law  on  which  we  are  to  express  an  opinion  for  your 
guidance. 

In  the  first  place,  it  may  be  proper  to  observe  that  this 
is  not  a  marine  insurance,  or  sea  risk,  but  an  insurance  on 
a  stock  of  goods  in  a  country  store  against  loss  by  fire. 
The  loss  of  December  1863,  was  but  a  partial  loss,  it  did 
not  amount  to  the  whole  sum  mentioned  in  the  policy,  it 
was  less  than  $1200,  the  amount  insured.  Again,  the 
insurers  were,  and  are,  a  mutual  insurance  company,  and 
their  contract  of  insurance,  according  to  the  express  terms 
of  the  policy  is  declared  to  be  perpetual,  the  language  of 
the  policy  being,  "which  insurance  is  to  be  considered  as 
perpetual,  only  subject  to  termination  upon  the  transfer 
or  alienation  or  removal  of  the  property  out  of  the  bound- 
aries of  the   company:   or  to   adjustment   or   withdrawal, 
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when  either  party,  upon  the  notice  provided  for  in  the  by- 
laws of  the  company,  may  desire  it."  The  insurance,  there- 
fore, was  to  continue  so  long  as  it  was  not  put  an  end  to,  or 
terminated  in  the  mode,  or  according  to  the  provisions 
contained  in  the  by-laws  of  the  company,  or  until  it  was 
terminated  or  rendered  void  by  some  wrongful  act  or 
other  default  on  the  part  of  the  plaintiff.  And,  if  it  was 
not  so  terminated,  the  contract  of  insurance  was  to  con- 
tinue in  force,  so  long  as  the  plaintiff  paid  the  assessments 
or  premiums  according  to  the  terms  of  the  contract.  Now, 
as  I  have  already  remarked,  it  is  for  you  to  say,  whether 
or  not,  he  has  paid  these  assessments  or  premiums.  If 
you  shall  be  satisfied  from  the  evidence  that  he  paid  them 
according  to  the  terms  of  the  contract  of  insurance,  then 
we  say  to  you  that  the  contract  of  insurance  continued 
valid  and  binding,  notwithstanding  the  partial  loss  and 
payment  which  occurred  in  December  1863. 

The  next  ground  of  defence  relied  on,  and  which  is  set 
forth  in  the  tenth  plea  is,  that  the  plaintiff  changed  and 
increased  the  risk  by  the  erection  of  an  adjacent  frame 
building,  and  did  not  give  notice  thereof  to  the  nearest 
agent  of  the  company.  As  to  this  plea  the  plaintiff  replies 
that  the  fact  of  the  erection  of  the  said  addition  and  frame 
building  was  forthwith,  on  its  completion,  duly  made 
known  by  proper  representations  to  the  nearest  agent  of 
the  defendants,  who  thereupon  examined  and  inspected 
the  premises  and  the  addition  and  building,  and  informed 
the  plaintiff  that  no  change  in  the  risk  was  caused  by  the 
erection,  and  that  the  insurance  was  not  affected  thereby, 
without  this,  that  the  risk  insured  against  was  in  fact 
changed.  Now,  in  regard  to  the  law  as  to  a  change  of 
risk,  the  doctrine  on  the  subject  is  that  in  every  contract 
or  policy  of  insurance  against  fire,  there  is  an  implied 
promise  or  undertaking  on  the  part  of  the  insured,  that  he 
will  not,  after  the  making  of  the  policy,  alter  or  change 
the  premises  so  as  to  increase  the  risk.  This  would  have 
been  so  in  this  case,  even  if  there  had  been  no  by-law  on 
the  subject.     And  I  may  remark  here  generally,  that  all 
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the  rules,  conditions  and  by-laws,  either  contained  in,  or 
annexed  to  the  policy,  constitute  a  part  of  the  contract; 
and  that  in  the  case  of  a  mutual  insurance  company,  as  the 
insured  are  members  of  the  company,  they  are  presiuned 
to  have  knowledge  of  the  by-laws.  In  this  case,  there  is  a 
by-law  on  the  subject  of  changing  the  risk,  annexed  to  the 
policy  in  these  words:  "where  the  risk  has  been  changed 
either  within  itself,  or  by  the  surrounding  or  adjacent 
buildings,  it  shall  be  incumbent  on  the  insured  to  make 
the  proper  representations  to  the  nearest  agent,  and  have 
the  same  corrected  or  adjusted,  and  manifested  in  writing 
by  the  secretary:  otherwise  the  company  will  not  be 
responsible."  The  alleged  change  in  the  risk,  by  the 
erection  of  the  shed  or  building,  probably  took  place  in 
April  1865,  for  the  last  lire  occurred  in  the  latter  part  of  the 
month  of  May  following,  and  one  of  the  witnesses,  Whit- 
lock,  states  that  the  fire  took  place  four  or  five  weeks  after 
the  shed  was  finished.  Whether  the  risk  was  changed,  that 
is,  increased  by  the  erection  of  the  frame  shed  or  building 
complained  of,  is,  in  the  first  place,  a  question  of  fact,  to 
be  submitted  to,  and  decided  by  the  jury.  A  mere  change, 
alteration,  or  addition  which  does  not  at  all  increase  the 
risk,  will  not  vitiate  the  policy.  But  if  the  risk  is 
changed  and  increased,  and  the  insured  fails  or  neg- 
lects to  give  notice  to  the  insurers  of  such  change  of  risk, 
according  to  the  requirements  of  the  contract,  he  forfeits 
his  policy,  and  can  not  recover  for  any  loss  that  may 
occur  subsequently  to  such  change  of  risk.  If,  however, 
he  gives  notice  to  the  insurers  of  such  change  of  risk, 
according  to  the  requirements  of  the  contract,  he  puts  the 
insurers  to  their  election,  whether  they  will  avail  them- 
selves of  the  forfeiture  of  the  policy  or  not,  and  they  are 
bound  in  good  faith  to  make  such  election,  and  if  they 
elect  to  consider  the  policy  forfeited,  it  is  incumbent  upon 
them  to  make  their  decision  known.  They  cannot  play 
both  fast  and  loose,  they  cannot  lay  by  and  take  the  chances 
of  the  chapter  of  accidents,  and  if  they  turn  out  against 
them,  then  turn  round   and   avail   themselves   of  the  plea 
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of  change  of  risk.  It  is  a  familiar  principle  in  the  law, 
that  a  party  may  always  waive  a  condition  in  his  own 
favor,  and  dispense  with  the  performance  of  it.  So  too, 
for  the  same  reason,  he  may  waive  a  forfeiture.  The 
questions  of  fact  put  in  issue  by  the  tenth  plea  and  the 
replication  thereto,  is,  first  whether  there  was  a  change 
of  risk,  that  is,  whether  the  risk  was  increased.  If  the 
risk  was  not  increased,  as  I  have  before  intimated,  the 
policy  was  not  vitiated  thereby;  but,  if  you  shall  be  satis- 
fied by  the  evidence,  that  the  risk  was  changed,  then  you 
will  further  inquire  and  determine  from  the  evidence, 
whether  notice  of  such  change  of  risk  was  given  by  the 
plaintiff — that  is,  whether  he  made  "proper  representa- 
tions" in  that  regard  to  the  "nearest  agent"  of  the  com- 
pany, as  required  by  the  by-law  annexed  to  the  policy, 
and  which  I  have  read  in  your  hearing.  On  this  question 
you  have  the  testimony  of  George  Whitlock  and  Thomas 
Carrow  before  you,  the  latter  being  the  "nearest  agent" 
of  the  company.  You  will  recollect  their  testimony. 
You  also  have  before  you,  the  written  statement  of  Mr. 
Carrow.  If  you  shall  be  satisfied  by  the  evidence  that  the 
risk  was  changed,  and  shall  not  be  satisfied  that  notice, 
or  rather  proper  representations  of  the  same  were  made  to 
Mr.  Carrow,  who  was  then  the  nearest  agent  of  the  com- 
pany then  we  say  to  you  that  the  plaintiff  forfeited  his, 
policy,  and  cannot  recover.  But  if,  on  the  other  hand,  you 
are  satisfied  from  the  evidence  that  such  representations 
of  the  alleged  change  of  risk,  were  in  fact  made  to  Mr. 
Carrow,  or  if  his  attention  was  called  to  it,  and  he  exam- 
ined the  premises,  or  whether  he  personally  examined 
the  premises  or  not,  if  proper  representations  as  to  the 
character  of  the  change  having  been  made  to  him,  he 
said  any  thing  to  the  plaintiff  calculated  to  lull  him  into 
a  sense  of  security  in  regard  to  the  validity  of  his  policy, 
if,  for  instance,  he  said  to  the  plaintiff  that  he  did  not 
think  it  increased  the  risk — or  that  he  thought  it  safer 
than  it  was  before — or  that  he  did  not  think  it  would 
affect  the  policy — or  that  he  did  not  think  the  policy 
needed  any  alteration,   or  any  other  words  calculated   to 
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lead  the  plaintiff  to  rest  on  his  policy  as  a  valid  security, 
then  we  say  to  you  that  under  such  circumstances,  in  our 
judgment,  the  plaintiff  did  all  that  was  required  of  him. 
The  defendants  insist  that  he  was  bound  to  go  further, 
and  have  the  same  corrected  and  adjusted,  and  manifested 
in  writing  by  the  secretary  of  the  company.  We  do  not 
think  so.  They  had  an  agent  on  the  spot  to  attend  to 
this  business,  to  whom  the  plaintiff  was  expressly  required 
to  give  notice  of  the  change  of  risk,  if  any  such  there  was, 
and  he  cannot  be  held  responsible  for  the  neglect  or 
default  of  the  defendant's  own  agent  in  failing  to  com- 
municate information  of  the  fact  to  his  principals.  If 
either  party  is  to  suffer  in  consequence  of  the  neglect  or 
default  of  the  agent,  it  is  but  just  that  it  should  fall  on 
the  defendants,  instead  of  the  plaintiff.  Notice  to  the 
agent  under  such  circumstances,  was  in  legal  contempla- 
tion, notice  to  his  principals.  And  if,  after  such  notice, 
the  defendants  continued  to  collect  and  receive  from  the 
plaintiff  the  assessments,  or  premiums  of  insurance  due 
from  him  as  assessed  under  the  policy,  they  waived 
their  right  to  consider  or  treat  the  policy  as  forfeited. 
For  it  is  well  settled  that  if  after  a  policy  has  been  for- 
feited by  non-observance  of  a  condition  annexed  to  it,  the 
insurers  continue  to  receive  the  premiums  with  knowledge 
of  the  breach  of  the  condition,  they  will  be  deemed  to 
have  waived  the  forfeiture,  and  will  not  afterward  be 
permitted  to  avoid  the  policy  on  that  ground. 

Another  ground  of  defence  relied  on,  and  which  is  set 
forth  in  the  eleventh  plea,  is,  in  substance,  that  the  con- 
dition on  which  the  defendants  insured  the  goods  of  the 
plaintiff,  was  that  the  plaintiff  should  also  maintain  an 
insurance  in  the  Kent  County  Insurance  Company  to  the 
amount  of  twelve  hundred  dollars,  which  insurance  he 
suffered  to  expire.  To  this  plea  the  plaintiff  replies  speci- 
ally, denying  that  the  maintenance  of  a  co-insurance  in 
the  Kent  County  Company  was  a  condition  of  the  insur- 
ance by  the  defendants,  and  averring  that  the  defendants 
continued  to  receive  and  take  premiums  from  the  plaintiff 
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on  his  policy,  after  notice  had  been  given  to  the  defendants 
that  the  Kent  County  Company  had  declined  to  continue 
their  insurance.     Thus  again  are  presented  mixed  questions 
of  law  and  fact  to  be  decided  by  the   Court   and  Jury. 
It  seems  that  at  the  time  when  the  defendants  executed 
and  issued  their  policy  to  the  plaintiff  in  the  month  of 
October  1863,  the  latter  held  a  policy  in  the  Kent  County 
Company   for   the   sum   of   $1200   on   the   same   stock    of 
goods,  and  that,  according  to  the  testimony  of  Dr.  McCabe, 
there  was  inserted  in  the  policy  of  the  defendants,  a  memo- 
randiun  to  the  effect  that  there  was  the  sum  of    $1200 
already   insured   in   the    Kent    County    Mutual    Insurance 
Company  to  be  and  continue  during  the  existence  of  this 
policy.     It  is  contended  that  the  defendants  had  no  right 
to  insert  this  memorandum  in  the  policy.     That  it  was 
not  warranted  by  the  terms  of  the  plaintiff's  application 
as  signed  by  him.     That  certain  lines  in  relation  to  that 
subject,  were  interpolated  by  the  Secretary  and  Treasurer 
of  the  company  into  the  plaintiff's  application,   after  the 
latter  had  signed  and  delivered  the  same  to  the  defendants, 
and  without  his  knowledge;  and  that  as  the  insertion  of 
the  memorandum  in  the  policy  was  not  warranted  by  the 
terms  of  the  plaintiff's  application,  it  constitutes  no  part  of 
the  contract  of  insurance.     Conceding  that  the  Secretarj^ 
and  Treasurer  had  no  right  to  interpolate  any  thing  into  the 
body  of  the  plaintiff's  application  without  his  consent  after 
he  had  signed  it,  yet  as  the  memorandum  was  inserted  in 
the  policy  at  the  time  when  it  was  delivered  to  the  plaintiff 
and  was  accepted  by  him  without  any  objection  to  the 
memorandum  being  taken,  it  is  now  too  late  to  avail  him- 
self of  that  objection,  and  it  must  therefore  be  held  to  be  a 
part  of  the  contract.     But  the  plaintiff  also  contends  that, 
assuming  the  memorandum  to  be  a  part  of  the  contract,  the 
defendants   are   precluded   from  treating  the  policy  as  for- 
feited on  that  ground,  because  the  defendants  have  waived 
their  right  of  forfeiture  by  reason  of  their  having  received 
from  the  plaintiff"  the  annual  premiums  on  the  policy  after 
they  had  notice  of  the  declination  or  refusal  of  the  Kent 
County  Company  to  continue  their  insurance.    On  the  other 


424  SUPERIOR   COURT. 

hand  the  defendants  deny  that  they  had  notice  of  the  change 
or  risk — or  that  the  Kent  County  Company  had  decUned  or 
refused  to  continue  their  insurance, — and  they  deny  that 
any  premiimis  were  paid  to  them  by  the  plaintifT  on  his 
poHcy  after  the  partial  loss  by  fire  which  occurred  in  the 
month  of  December  1863.  They  also  deny  that  notice 
was  given  to  their  agent  of  these  several  matters,  or  either 
of  them — or  that  premiums  of  insurance,  as  alleged,  were 
ever  received  by  their  agent  or  agents  after  the  partial  loss 
of  Dec.  1863,  with  their  knowledge,  consent,  authority  or 
approval.  And  thgy  insist  that  even,  if  notice  were  given 
by  the  plaintiff  to  their  agent  of  the  refusal  of  the  Kent 
County  Company  to  continue  their  insurance,  and  of  the 
change  of  risk  by  the  building  of  the  shed,  they  are  not 
bound  by  it;  and  that  if  payments  of  premiums  were 
made  to,  and  received  by  their  agent,  without  the  defend- 
ant's knowledge  or  approbation,  such  payment  under  the 
circumstances  of  this  case,  imposed  no  obligation  on  them, 
and  had  not  the  efifect  of  perpetuating  or  continuing  the 
contract  of  insurance;  but  that  the  same  terminated  on  or 
before  the  second  Monday  of  Jan.  1864.  In  other  words, 
they  insist  that  notice  to  their  agent,  was  not  notice  to  the 
Company;  and  that  payment  to  their  agent  of  premiums 
under  the  peculiar  circumstances  of  this  case,  cannot  be 
considered  in  fact,  or  in  law,  as  payment  to  the  company. 
The  question  as  to  the  notices  and  payments  of  premiums 
to  the  agents  of  the  defendants,  are  to  be  decided  by  the 
jury  as  other  questions  of  fact,  according  to  the  evidence. 
The  legal  effect  of  such  notice  and  payment,  is  a  question 
of  law  to  be  decided  by  the  Court. 

Now,  as  respects  the  fact  of  the  refusal  of  the  Kent 
County  Company  to  continue  their  insurance,  Joseph  C. 
Griflfith  who  negotiated  the  policy  of  October  1863,  stated 
that  he  was  agent  of  the  defendants  from  1853  to  February 
2nd.  1864,  when  he  resigned;  that  on  the  4th  of  January 
1864,  at  the  time  when  the  plaintifT  paid  him,  as  the  agent 
of  the  defendants,  the  premium  of  $4.20  for  the  year  1865, 
the  plaintifT  informed  him  that  the  Kent  County  Comj^any 
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had  declined  or  refused  to  continue  their  insurance.  And 
stated  further,  that  he  informed  Dr.  McCabe,  the  Secretary 
of  the  Company,  of  the  fact  by  letter,  and  that  he  knows 
that  Dr.  McCabc  knew  on  the  2nd.  of  February  1864,  that 
the  Kent  County  Company  had  refused  to  continue  their 
insurance,  because  in  conversation  which  he  had  with 
the  Doctor  at  that  time,  he  learned  from  him  that  he  had 
such  knowledge.  Dr.  McCabc,  however,  denies  that  Mr. 
Grifhth  ever  informed  him  that  Lattomus  had  given  him 
(Griffith)  notice  that  the  Kent  County  Company  had  de- 
clined to  continue  their  insurance,  or  that  he  had  knowl- 
edge that  Lattomus  had  given  such  notice,  or  that  he  had 
had  any  conversation  with  Mr.  Griffith  on  the  2nd.  of  Feb- 
ruary, on  that  subject.  He  also  denies  that  Mr.  Carrow, 
the  Agent  who  succeeded  Griffith  on  the  resignation  of 
the  latter,  gave  the  company  any  notice  of  the  erection  of 
the  shed.  He  admits  that  Lattomus  was  returned  on  the 
lists  of  both  Griffith  and  CaiTow,  as  an  insured  who  had 
paid  to  them  the  annual  premiums,  and  that  Griffith  and 
Carrow  had  accounted  for  and  paid  over  the  money  to 
the  company;  but  he  says  in  substance,  that  he  was  not 
aware  of  the  fact  that  Lottamus  was  so  returned,  or  that 
the  money  had  been  accounted  for  and  paid  over  by  the 
agents,  although  the  lists  had  been  delivered  to  him  and 
remained  in  his  custody;  for  he  says  he  did  not  observe 
Lattomus'  name  on  the  lists,  owing  to  the  amount  of  papers 
and  business  before  him,  and  that  the  lists  were  not  tran- 
scribed on  the  books  of  the  company  for  a  long  time  after 
they  had  been  received.  If  I  have  misstated,  or  omit- 
ted any  material  fact  in  the  testimony  of  these  witnesses, 
I  trust  your  memories  will  correct  the  one  and  supply  the 
other.  Mr.  Sharpe,  the  President  of  the  Company,  says  he 
was  present  during  most,  if  not  all  of  the  time  that  Griffith 
was  in  the  office  settling  with  Dr.  McCabe,  but  he  does  not 
recollect  hearing  one  word  about  the  refusal  of  the  Kent 
County  Company  to  contine  their  insurance,  and  he  thinks 
if  anything  had  been  said  on  the  subject,  his  cars  would 
have  been  sharp  enough  to  have  heard  it,  for  reasons  which 
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he  assigned,  and  which  you  doubtless  remember.  It  is  your 
duty  to  consider  and  pass  upon  these  questions  of  fact,  and 
if  you  shall  not  be  satisfied  from  the  evidence  that  Lattomus 
gave  notice  to  Mr.  Griflfiith,  who  was  then  the  agent  of  the 
company,  then  we  say  to  you  that  the  policy  was  forfeited 
by  his  neglect  to  do  so,  and  he  is  not  entitled  to  recover. 
If,  however,  you  shall  be  satified  from  the  evidence  that 
the  plaintiff  did  give  notice  to  Griffith  that  the  Kent 
County  Company  declined  to  continue  their  insurance, 
and  also  that  the  agents  of  the  company,  Griffith  and  Car- 
row,  actually  received  from  the  plaintiff  the  annual  pre- 
miums of  insurance  on  his  policy  for  the  years  1864  and 
1865,  then  the  question  of  law  arises  as  to  the  legal  effect 
of  such  notices  and  payments,  and  whether  and  under 
what  circumstances  and  to  what  extent,  the  defendants  are 
bound  by  them.  And  I  now  repeat  to  you  briefly,  but  sub- 
stantially the  proposition  which  I  laid  down  to  you  in  relation 
tion  to  notice  of  the  change  of  risks,  for  that  doctrine  is 
equally  applicable  to  notice  of  the  refusal  of  the  Kent 
County  Company  to  continue  their  insurance,  and  also  to 
the  payments  of  the  premiums.  If  the  insurers,  (the 
defendants,)  in  legal  contemplation,  had  notice  given  them 
by  the  insured  of  such  refusal  on  the  part  of  the  Kent 
County  Company,  then  they  were  put  to  their  election,  and 
were  bound  to  decide  whether  they  would  avail  themselves 
of  the  forfeiture  or  not.  And  all  I  have  said  in  respect  to 
another  branch  of  this  case,  in  regard  to  playing  fast  and 
loose,  and  awaiting  the  chances  of  the  chapter  of  accidents, 
applies  with  equal  force  to  this  question.  If  they  had 
notice,  and  did  not  elect  to  avail  themselves  of  the  forfeiture, 
they  waived  the  forfeiture.  If  they  received  premiums 
after  notice,  or  knowledge  of  the  forfeiture,  they  recog- 
nized the  policy  as  a  subsisting  valid  contract  and  continued 
it. 

And  this  brings  me  to  consider  the  legal  effect  of  notice, 
and  payment  of  premiums  to  an  agent  which  necessa- 
rily involves  a  consideration  of  the  law  of  agency.  And 
here  I  remark  generally,  that  a  corporation  being    a    ere- 
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ation  of  the  law,   a  legal  entity,  or  artificial  person,  can 
only  act  by  agents.     All  its  limbs  or  instnamentalities  are 
agents.      Its    President,    Directors,    Secretary,    Treasurer, 
aiid  all  others  who  act  for  it,   are  its  agents.     A  special 
agent  is  one  who  is  authorized  to  do  some  special  thing. 
A  general  agent  is  one  who  is  authorized  to  transact    all 
his    principal's    business — or  all  his  principal's  business  of 
some  particular  class  or  kind.     If  a  special  agent  exceeds 
his  authority,  his  principal  is  not  bound;  but  if  a  general 
agent  exceeds  his  authority,  his  principal  is  bound,   pro- 
vided the  agent  acted  within  the  ordinary  and  usual  scope 
of  the  business  he  was  authorized  to  transact,  and  the  party 
dealing  with   the   agent   did   not   know  that   he   exceeded 
his  authority.     If  a  person  is  held  out  to  third  persons,  or 
to  the  public  at  large  by  his  principal,  as  having  a  general 
authority  to  act  for  him  in  a  particular  business  or  employ- 
ment, he  cannot  limit  his  authority  by  private  or  secret 
instructions.     In  such  cases,  good  faith  requires  that  the 
principal  should  be  bound  by  the  acts  of  the  agent  done 
within  the  ordinary  and  usual  scope  of  the  employment 
in  which  he  is  engaged  as  such  agent.      Notice  of  facts 
to  an  agent,  is  held  in  law  to  be  constructive  notice  to 
the  principal,  where  the  notice  is  connected  with,  or  has 
reference    to    the    subject    matter    of    his    agency,    since 
upon   general   principles   of   public  policy,   it   is   presimied 
that    the  agent  made  known  such  facts  to  his  principal; 
and    if  he  has  failed  to  communicate  them  to  his*  princi- 
pal, still  as  the  principal  has  intrusted  him  with  the  par- 
ticular business,  third  parties  have  a  right  to  consider  the 
agent's    acts    and  knowledge  binding  upon  his  principal. 
So  then,   the  acts  of  the  agent  done  within  the  ordinary 
and  usual  scope  of  the  business  or  employment  in  which 
he  is  engaged  for  his  principal  which  affect  the  interests 
of   third    persons,    will    bind    his    principal.      For   it    is    a 
maxim  of  the  law  in  respect  to  the  liability  of  the  prin- 
cipal to  third  persons  for  acts  done  by  the  agent,  that  he 
who  acts  by  another,   acts  by  himself.     And  hence  it  is 
that  payments  made  by  a  third  person  to  an  agent  in  the 


428  SUPERIOR  COURT 

course  of  his  employment,  is  payment  to  the  principal; 
and  whether  the  money  is  actually  paid  over  by  the  agent 
or  not,  it  is  conclusive  on  the  latter.  The  incidental 
powers  of  an  agent  are  generally  implied  or  deduced 
from  the  general  scope  and  nature  of  the  business  to  be 
transacted.  As,  for  instance,  it  has  been  held  that  an 
agent  to  insure,  has  an  incidental  authority  to  abandon 
the  property  insured  to  the  underwriters  in  case  of  total 
loss.  So  too,  it  has  been  held,  that  notice  of  a  second 
or  other  insurance  in.  another  company  given  to  an  agent 
employed  to  negotiate  for  risks,  to  make  surveys,  and  to 
receive  applications  for  insurance,  is  within  the  scope  of 
the  business  and  authority  of  such  agent,  and  will  bind 
his  principal,  whether  the  agent  has  communicated  such 
notice  to  the  principal  or  not.  2  Phil,  on  Ins.  sec.<!  1876- 
1880.  11  Barb.  624.  9  Barb.  191.  Angel  on  Ins.  sees.  91, 
243,  244-5-6-7-8. 

If  Griffith  and  Carrow  were  not  special  agents — if  their 
authority  was  not  limited  to  some  special  thing — if  they 
were  not  retained  to  do  and  perform  mierely  some  one 
or  two  special  or  particular  acts,  they  were  not  special 
agents.  If  they  were  employed  to  obtain  risks,  and  to 
negotiate  contracts  of  insurance  for  the  company,  to  re- 
ceive applications,  and  take  deposit  or  premiuin  notes, 
to  make  surveys,  and  to  collect  and  recei\'e  premiums  of 
insurance,  as  well  on  new  policies  as  on  old  and  contin- 
uing policies,  they  were,  as  to  all  these  matters  of  busi- 
ness and  things  incident  thereto,  or  falling  within  the 
ordinary  or  usual  scope  of  the  business  in  which  they 
were  so  employ sd,  the  general  agents  of  the  defendants. 
They  were  not  only  such  general  agents,  but  in  the  lan- 
guage of  the  President  or  Secretary  of  the  company,  or 
perhaps  of  both,  they  were  also  meditmis  of  communica- 
tions between  the  insured  and  insurers,  appointed  by  the 
latter  to  see  after  and  protect  their  interests.  If,  there- 
fore, you  are  satisfied  that  the  facts  just  indicated  have 
feeen  established  by  the  evidence,  then  we  say  to  you 
that  under  such  circtimstances,  notice  to  the  agent  of  the 
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defendants  of  the  erection  of  the  shed,  or  of  the  refusal 
of  the  Kent  County  Company  to  continue  their  insur- 
ance, was  in  law  notice  to  the  defendants;  and  that 
payments  of  premiums  of  insurance  to  the  agent  of  the 
defendants  for  the  years  1864  and  1865,  was  in  law 
payment  to  the  defendants,  and  that  they  are  bound 
by  such  notice  a  ad  payment. 

Gentlemen,  I  wish  it  distinctly  understood  that  you 
are  not  bound  to  believe  or  consider  any  fact  or  facts,  as 
stated  by  me.  if  erroneous;  for  I  say  to  you  emphatically 
that  you  are  the  sole  and  exclusive  judges  of  the  facts. 
But  I  say  to  you  with  equal  emphasis  that  you  arc  bound 
by  the  law,  as  announced  to  you  by  the  Court,  for  the 
charge  of  the  Court  on  the  law  applicable  to  the  case,  is 
the  evidence  to  you  of  what  the  law  really  is. 

And  now,  gentlemen,  if  in  view  of  the  evidence  con- 
sidered in  connection  with  the  law,  you  shall  not  be  sat- 
isfied that  the  plaintiff  is  entitled  to  recover,  your  verdict 
should  be  for  the  defendants.  But  if,  on  the  other  hand, 
you  shall  be  of  opinion  that  the  plaintiff  is  entitled  to 
recover,  then  the  only  remaining  question  will  be  as  to 
the  amount  of  your  verdict.  You  are  aware  as  well 
from  the  evidence,  as  from  the  admissions  of  the 
counsel,  that  there  was  a  partial  loss  under  the  policy  in 
the  month  of  December  1863,  which  was  adjusted  and 
paid  by  the  defendants  in  conjunction  with  the  Kent 
County  Company,  each  company  paying  a  moiety  of  the 
loss.  The  amount  paid  by  the  defendants  was  the  sum  of 
$523.69.  It  is  proper  to  remind  you  just  here,  that  the 
plaintiff's  cause  of  action  is  the  same  policy  of  insurance 
which  was  issued  to  him  on  the  28th  of  October  1863,  and 
on  which  the  partial  loss  was  paid.  By  that  contract  of 
insurance  the  defendants  agreed  to  indemnify  the  plain- 
tiff for  all  losses  or  damages  which  should  or  might  hap- 
pen to  the  insured  property,  by  reason  or  means  of  fire, 
during  the  time  the  policy  should  remain  in  force,  "not 
exceeding  in  the  whole  the  sum  of  twelve  hundred  dol- 
lars."     Such    are   the   terms    of   the    contract.    You    see, 
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therefore,  that  the  siim  of  twelve  hundred  dollars  is 
expressly  declared  to  be  the  whole  extent  of  the  defend- 
ants' liability  under  the  policy  for  all  losses  which  should 
occur  during  its  continuance.  They  have  already  paid 
under  the  policy,  the  sum  of  five  hundred  and  twenty- 
three  dollars  and  sixty-nine  cents  for  the  partial  loss  of 
December  1863;  and,  therefore,  they  can  only  be  held 
answerable  in  this  action  for  the  difference  between  that 
sum,  and  the  svun  of  twelve  hundred  dollars.  If  you  find 
for  the  plaintiff,  your  verdict  should,  therefore,  be  for  the 
sum  of  $676.31  with  •  interest  on  the  same  from  the  time 
when  that  sum  should  have  been  paid.  Curry  v.  The 
Commonwealth  Insurance  Company  10  Pick.  355.  Tull  v. 
The  Roxhury  Mutual  Fire  Insurance  Co.  3  Cushing  264. 


Alexander  Turner  v.  David  T.  Smithers. 

An  indentured  apprentice  under  the  age  of  twenty-one  years  entering  the 
military  service  of  the  United  States,  as  a  substitute  for  a  drafted 
man,  with  the  consent  of  his  master,  who  was  the  father-in-law  of  the 
latter,  for  the  sum  of  $20,  paid  to  him  at  the  time  of  so  entering  it,  is 
not  bound  by  the  agreement,  because  of  his  infancy  at  the  time  of  enter- 
ing into  it;  and  being  still  under  the  age  of  twenty-one  years  when  the 
suit  was  instituted  against  the  party  whose  substitute  he  was,  to  recov- 
er the  value  of  his  services  as  such,  he  was  not  only  then  unable  to  con- 
firm or  ratify  it,  but  had  thereby  made  his  election  before  attaining  his 
majority,  to  repudiate  and  avoid  it,  which  he  had  a  perfect  legal  right  to 
do. 

An  Agreement  between  such  drafted  man  and  his  father-in-law,  who  was 
the  master  of  such  apprentice,  that  in  consideration  of  his  consent  to  his 
enlistment  as  a  substitute  for  the  former,  the  latter  should  receive  the 
$500  to  be  paid  by  the  State  to  aid  such  drafted  man  in  procuring  a  suffi- 
cient substitute,  and  that  the  plaintiff  should  be  paid  by  him  but  $20, 
for  becoming  his  substitute,  was  in  contravention  of  the  meaning,  ob- 
ject and  policy  of  the  statute  of  the  State  in  such  case  made  and  provid- 
ed, and  was  in  both  of  those  respects,  a  false  and  fraudulent  transaction. 

The  measure  of  the  damages  to  be  recovered  by  the  plaintiff  would  be  the 
actual  value  of  his  services  to  the  defendant,  at.  the  time,  and  for  the 
time  he  entered  as  his  substitute  under  the  draft  into  the  military  ser- 
vice of  the  United  States.  But  as  the  damages  were  laid  in  the  declara- 
tion at  $500,  they  could  not  exceed  that  amount. 
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Action  of  assumpsit  with  the  usual  pleas,  for  the  sum 
of  $500,  demanded  by  the  plaintiff  of  the  defendant,  for 
entering  as  a  substitute  for  him  into  the  military  service 
of  the  United  States  under  the  draft  of  July   12th   1864. 
By  the  act  of  Congress  of  that  date,  the  defendant  was 
drafted,  and  being  obliged  to  enter  the  service,  or  procure 
a  substitute,  by  agreement  between  them  the  plaintiff  en- 
tered it  as  his  substitute.     i.\nd  by  the  act  of  the  Legisla- 
ture of  the  State  of  the  12th  of  August  of  the  same  j^ear, 
to  relieve  the  people  of  it  from  the  draft,  it  was  provided 
that  every  white  person  liable  to  it,  who  should  put  in  an 
acceptable  substitute  in  the  service  for  any  period  not  less 
than  one  year,   and  who  should  be  duly  credited  to  the 
State,  should  receive  from  the  State  the  simi  of  $500,  to 
aid  him  in  procuring  a  substitute.    In  the  month  of  Septem- 
ber following,  the  plaintiff  was  offered  by  the  defendant 
as  his  substitute,  and  was  duly  accepted  and  enlisted  in  the 
service  for  a  period  of  three  years;    and  at  the  time  of  the 
transaction  in  the  Provost  Marshal's  office,  the  defendant 
put  $300  into  the  plaintiff's  hand,  all  of  which  he  returned 
to  the  defendant  with  the  exception  of  twenty  dollars,  and 
said  when  he  did  so,  that  he  knew  the  man,  and  that  he 
would  pay  it  back  to  him  when  he  returned  from  the  army, 
and  if  he  never  came  back,   he  would  never  ask  for  it. 
The  regulations  of  the  service  required  that  when  a  drafted 
man  put  in  a  substitute,  he  should  pay  the  substitute  $300, 
before   he   was   admitted   and   mustered   into   the   service. 
The  usual  price  paid  at  that  time  for  substitutes  for  two  to 
three  years,  was  not  less  that  $700,  and  from  that  to  $1000. 
The  defendant  was  at  the  time  accompanied  by  his  father- 
in-law,  to  whom  the  plaintiff  then  was  an  indentured  ap- 
prentice under  the  age  of  twenty-one  years.     The  plaintiff 
had  long  before  been  very  eager  to  enter  the  military  ser- 
vice, and  had  once  run  away  from  his  master  for  that  pur- 
pose, but  had  been  apprehended  and  brought  back  again, 
and  afterward  voluntarily  offered  to  enter  as  a  substitute 
for  the  defendant  for  ten  dollars,  and  it  was  understood 
and  agreed  between  the  defendant   and   his   father-in-law 
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when  the  plaintiff  was  offered  as  substitute,  that  the 
father-in-law  was  to  have  the  $500  furnished  by  the  State 
in  such  case  to  aid  in  procuring  a  substitute,  as  a  compen- 
sation lor  the  services  of  the  plaintiff  as  his  apprentice, 
which  he  would  lose  by  his  enlistment  in  the  army,  and 
the  whole  of  which  he  afterward  obtained  and  appropri- 
ated to  his  own  uses,  the  defendant  receiving;  no  part  of  it. 

Nields,  for  the  plaintiff.  There  had  been  no  express  or 
special  contract  proved  between  the  plaintiff  and  the  de- 
fendant, under  which  the  former  entered  as  a  substitute 
for  the  latter  into  the  military  service  of  the  country,  in  the 
great  and  sanguinary  struggle  through  which  it  had  just 
passed;  and  there  could  not  be,  for  the  simple  reason  that 
there  never  was  any  such  contract.  But  if  there  had  been, 
the  plaintiff  being  at  the  time  a  minor,  and  not  having  at- 
tained in  contemplation  of  law  to  years  of  discretion,  and 
the  contract  being  one  which  the  law  would  certainly  con- 
sider as  prejudicial  to  his  interests,  it  would  be  void  on  his 
part,  and  he  would  not  be  bound  by  it,  if  he  chose  to  re- 
pudiate the  obligation  of  it.  2  H.  Black.  511.  2  Strange 
937.  3  M.  &  S.  477.  Batefn.  on  Com.  Law,  61.  There 
was,  however,  an  implied  promise  and  contract  valid  and 
binding  upon  the  defendant,  and  which  the  plaintiff  had  a 
clear  legal  right  to  enforce  at  his  election,  and  that  was  to 
pay  him  whatever  his  services  were  reasonably  worth  to 
the  defendant,  for  the  period  for  which  he  enlisted  as  his 
substitute  in  the  army;  and  recognizing  the  justice  and 
equity  on  which  that  principle  of  law  rested,  he  had  sued 
him  only  for  $500,  the  exact  amount  of  the  gratuity  and 
bounty  which  he  received,  or  might  have  received,  and 
which  another  received  for  him,  and  in  his  name,  from 
the  State,  to  be  paid  by  him  according  to  the  express  let- 
ter and  purpose  of  the  statute,  to  the  plaintiff  for  entering 
the  military  service  of  the  country  as  his  substitute.  He 
might  well,  perhaps,  under  the  circtimstances,  have  de- 
manded and  sued  for  much  more  than  that,  as  the  paltry 
sum  of  $20,  was  all  he  ever  received  for  it,  and  was  all  it 
ever  cost  the  defendant. 
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Spruance,  for  the  defendant.  It  was  evident  from  the 
testimony  that  the  plaintiff  was  so  eager  and  impatient  to 
get  into  the  mihtary  service,  that  he  was  perfectly  willing 
to  enter  it  as  a  substitute  with,  or  without  compensation, 
and  if  he  had  not  obtained  the  consent  of  his  master  to  enter 
for  the  sum  of  $20,  paid  him  by  the  defendant  as  his  sub- 
stitute, he  was  so  resolutely  bent  upon  it,  that  it  was  quite 
certain  that  he  would  eventually,  and  before  long  have  run 
away  again,  and  entered  it  without  their  consent  and  with- 
out any  renumeration  whatever,  unless  it  had  been  forced 
upon  him  under  the  regulations  governing  such  enlist- 
ments. The  arrangement  between  hirn  and  the  defendant 
and  Mr.  Reynolds,  the  father-iri-law  of  the  defendant  and 
the  master  of  the  plaintiff,  in  pursuance  of  which  he  was 
ultimately  gratified  in  his  ardent  desire  to  get  into  the  ser- 
vice, was  not  in  contravention  of  either  the  letter,  the 
meaning,  or  the  policy  of  the  statute  of  the  State  to  relieve 
the  people  from  the  inconvenience  and  hardships  of  the 
draft,  as  the  object  of  it  simply  was  to  pay  every  white 
person  in  it  five  hundred  dollars  who  would  procure  a  vol- 
untary substitute  to  take  his  place,  without  any  reference 
whatever  to  the  price  he  was  to  pay,  or  the  inducements 
he  was  to  offer  him,  or  whether,  indeed,  it  cost  him  any 
thing,  or  not,  to  procure  such  a  sulostitute.  Whether  the 
drafted  man  paid  any  thing,  or  not,  to  obtain  the  substitute, 
or  the  latter  received  anything  or  not,  for  taking  his  place 
in  the  service,  was  a  consideration  of  no  importance  what- 
ever in  the  contemplation  of  that  act;  and  consequently  it 
was  an  entirely  fair,  bona  fide,  and  legitimate  transaction 
between  all  the  parties  concerned  in  it,  and  constituted  a 
good  and  valid  agreement  on  the  part  of  each  of  them. 
By  it  the  plaintiff  obtained  the  object  of  his  greatest  desire, 
and  which  was  by  no  means  a  reproach  to  him,  or  necessa- 
rily prejudicial  to  his  best  and  highest  interests,  for  it  was 
an  avenue  which  has  led  some  perhaps,  as  humble  as  he, 
to  honor  and  distinction,  who  otherwise  might  have  died 
in  poverty  and  obscurity,  whilst  the  defendant  derived  no 
pecuniary  benefit  from  it,  or  advantage  whatever,  for  every 
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dollar  of  the  bounty  was  paid  to  Mr.  Reynolds  as  an  equiv- 
alent and  a  fair  recompense  for  the  loss  of  the  plaintiff's 
services  on  his  farm,  which  at  that  time  were  very  valuable, 
and  becoming  every  day  more  and  more  so,  from  the  in- 
creasing scarcity  of  laborers  and  the  rapid  advance  in 
wages  throughout  the  whole  country,  produced  by  the  exi- 
gencies of  the  war  itself,  and  particularly  by  that  very 
draft  which  deprived  him,  much  against  his  wishes,  of  the 
services  of  the  plaintiff  during  the  residue  of  his  appren- 
ticeship. And  such  being  the  only  agreement  that  was 
entered  into  between  the  plaintiff  and  defendant  in  regard 
to  the  matter,  the  full  consideration  and  benefit  of  which 
the  plaintiff  had  received  and  enjoyed,  and  the  contract 
having  been  entirely  executed  and  performed  by  them,  it 
was  not  in  his  power  now  to  avoid  or  ignore  it  on  the 
ground  of  his  infancy  at  the  time  it  was  entered  into,  with- 
out repaying  to  the  defendant  the  sums  thus  expended  by 
him  on  his  account  under  it;  for  the  law  would  not  allow 
such  injustice  to  be  done,  even  by  a  minor.  7  Cow.  179. 
15  Mass.  359.     8  Taunt.  508.    8  Wend.  84.     11  Wend.  85. 

Nields  replied. 

The  Court,  Gilpin  C.  J.,  charged  the  jury.  That  under 
the  facts  and  circumstances  proved  in  the  case,  for  there 
was  no  dispute  as  to  the  truth  of  them,  the  agreement  in 
question  and  relied  upon  by  the  defendant,  as  his  only  de- 
fense in  the  action,  was  not  legally  binding  or  obligatory 
upon  the  plaintiff  because  of  his  infancy  and  consequent 
inability  in  contemplation  of  law,  to  make  such  a  contract 
in  such  a  case  and  in  regard  to  such  a  matter,  at  the  time 
when  it  was  entered  into  by  him;  and  bsing  still  under 
the  age  of  twenty-one  years,  he  was  not  only  unable  as  yet 
to  confirm  or  ratify  it,  but  had  here  made  his  election  be- 
fore attaining  his  majority,  to  repudiate  and  avoid  it  by 
instituting  the  present  suit  through  the  intervention  of  a 
next  friend,  against  the  defendant,  which  he  had  a  perfect 
legal  right  to  do.     The  Court  was  also  of  the  opinion  that 
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the  arrangement  and  agreement  between  the  defendant 
and  his  father-in-law,  that  the  latter  should  receive  the 
$500,  to  be  paid  by  the  State  to  aid  the  defendant  in  pro- 
curing the  plaintifiE  as  his  substitute  under  the  draft  spok- 
en of,  and  that  the  plaintiff  should  be  paid  but  twenty  dol- 
lars by  him  for  becoming  his  substitute  under  such  draft, 
was  in  contravention  of  the  meaning,  object  and  policy  of 
the  statute  of  the  State  in  such  case  made  and  provided, 
and  was  in  both  of  those  respects,  a  false  and  fraudulent 
transaction.  The  verdict  should,  therefore,  be  for  the  plain- 
tiff, and  the  true  measure  of  the  damages  would  be  the 
actual  value  of  his  services  to  the  defendant,  at  the  time, 
and  for  the  time,  he  entered  as  his  substitute  under  the 
draft  into  the  military  service  of  the  United  States.  But 
as  the  plaintiff  had  sued  only  for  the  svmi  of  $500,  and  had 
laid  his  damages  in  his  declaration  at  that  amount,  the 
jury  could  not  exceed  that  sum  in  their  estimate  of  them. 

The  plaintiff  had  a  verdict  for  $500. 


John  Edwards  v.  Caleb  P.  Johnson. 

The  statute  of  frauds  does  not  require  that  the  authority  of  an  agent  to 
contract  for  the  sale  of  real  estate,  and  to  sign  such  contract  as  agent 
for  the  vendor,  shall  be  in  writing ;  but  he  must  have  explicit  and  direct 
verbal  authority,  at  least,  from  the  vendor  to  sign  the  contract. 

Assumpsit  with  the  usual  pleas.  The  action  was  on  a 
contract  for  the  sale  of  a  house  in  the  City  of  Wilming- 
ton, through  the  agency  of  a  real  estate  broker,  to  Ed- 
wards, the  plaintiff,  by  Johnson,  the  defendant.  William 
Bright  was  the  broker,  to  whom  the  defendant  had  spoken 
in  the  svimmer  or  fall  of  1865,  about  selling  a  house  owned 
by  him  on  Walnut  below  Third  Street,  and-  said  that  he 
wished  him  to  sell  it  for  him,  and  that  he  wanted  $2800 
for  it.  Afterward  the  plaintiff  went  to  Bright,  as  the 
agent  for  the  sale  of  it,  and  wanted  to  buy  it  at  that  price, 
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and  stated  the  terms  of  payment  on  which  he  desired  to 
purchase  it,  which  were  $100  cash  on  the  day  of  sale, 
$1300  on  or  before  the  25th  of  March  1866,  the  posses- 
sion of  it  then  to  be  given  to  him,  and  the  balance  to  be 
secured  by  bond  and  mortgage  on  the  property  with  the 
interest  thereon,  payable  semi-annually.  Bright  then  had 
one  or  two  interviews  with  the  defendant  on  the  subject, 
who  at  first  dissented  as  to  the  proposed  terms  of  pay- 
ment, and  was  inclined  to  require  a  larger  cash  payment 
on  the  day  of  sale,  and  mentioned  $1300  as  the  amount 
of  it,  but  finally  assented  to  the  terms  offered  by  the 
plaintiff,  with  whom  Bright  afterward  met  and  concluded 
the  bargain  with  him  on  the  terms  stated,  when  he  re- 
ceived from  him  the  $100  in  cash,  and  gave  him  a  receipt 
for  it,  stating  the  terms  of  the  contract,  under  his  signa- 
ture as  agent  of  the  defendant  for  the  sale  of  the  prop- 
erty, which  was  as  follows:  "Received  Nov.  29th  1865 
of  Mr.  John  Edwards,  one  hundred  dollars  as  part  of  the 
purchase  money  of  a  three-story  brick  house  on  Walnut 
vStreet  below  Third  Street,  west  side,  I  have  this  day  sold 
to  him  as  agent  for  C.  P.  Johnson  for  the  simi  of  twenty- 
eight  hundred  dollars  clear  of  all  incumbrances.  He  is 
to  pay  thirteen  hundred  dollars  more  in  cash  on  or  before 
the  25th  of  March  next,  and  give  a  bond  and  mortgage 
on  the  property  for  fourteen  hundred  dollars,  being  the 
one-half  of  the  purchase  money,  with  interest  from  the 
25th  of  March  next,  payable  half  yearly,  with  the  policy 
of  insurance  transferred  with  the  mortgage.^  The  deed 
to  be  made  as  soon  as  the  balance  of  the  money  is  paid 
and  the  mortgage  is  given." 

Signed,  W.  M.  BRIGHT,  Agent. 

Patterson,  for  the  plaintiff,  after  proving  the  same,  of- 
fered it  in  evidence. 

Lore,  for  the  defendant,  objected  to  the  admissibility  of 
it;  first,  because  the  contract  contained  in  the  instnmient 
was   not   signed  .by   either   of  the   parties   to   be   charged 
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therewith,  much  less  by  the  defendant  who  was  now  sought 
to  be  charged  with,  and  who  was  alleged  to  be  bound  by 
it.  And  in  the  second  place,  because  no  proof  had  been  pro- 
duced that  the  person  by  whom  it  purports  to  have  been 
signed  as  the  agent  of  the  defendant,  had  any  authority 
to  sign  any  written  contract  on  his  behalf  as  his  agent 
for  the  sale  of  the  property  to  the  plaintiff.  No  broker, 
nor  any  other  person  having  the  power  merely  to  make 
or  close  a  bargain  for  the  sale  of  real  estate,  has  authority 
to  sign  the  name  of  his  principal  to  a  written  contract 
for  the  sale  of  it,  and  is  not  an  agent  for  the  actual  sale 
of  it  within  the  meaning  of  the  provision  of  the  statute 
of  frauds,  which  only  allowed  the  name  of  the  vendor 
to  be  subscribed  to  a  contract  for  the  sale  of  any  other 
kind  of  property  by  an  agent  lawfully  authorized  to  do 
it,  and  when  it  was  not  necessary  that  his  authority  to  sign 
the  contract  as  agent,  should  be  in  writing  and  signed  by 
his  principal.  Coleman  v.  Garrigues,  18  Barb.  60.  The 
power  conferred  upon  the  agent  to  contract  for  the  sale 
of  real  estate,  must  embrace  the  act  of  signature  to  it  by 
the  agent;  for  if  it  extends  only  to  the  power  of  negotia- 
ting the  terms  of  the  agreement,  or  taking  notes,  or  re- 
ducing the  contract  to  writing,  or  to  doing  anything  else 
which  is  merely  preliminary  to  the  signing  and  execution 
of  the  contract  by  the  principal  himself,  it  is  insufficient 
to  authorize  the  agent  to  sign  it,  and  if  he  does,  the 
principal  is  not  bound  by  it,  and  it  is  not  his  contract. 
Bro.  on  Frauds,  sec.  370.     Hil.  on  Vend.  sec.  39. 

Patterson.  It  is  not  necessary  that  the  agent  signing  a 
contract  for  the  sale  of  land,  should  be  authorized  in 
writing  to  do  it,  in  order  to  bind  his  principal,  but  he 
may  be  appointed  and  duly  authorized  by  parol  to  do  it. 
Ch.  on  Contr.  70.  Story  on  Agency,  45,  50,  note  \.^  M.  &  S. 
844.    Hil.  on  Vend.  sec.  257.    2  Kent's  Com.  612,  614. 

Whitely,  for  the  defendant.  Without  proof,  which  had 
not  yet  been  produced,  of  verbal  authority,  at  least,  from 


438  SUPERIOR   COURT. 

Mr.  Johnson  to  Mr.  Bright  to  sign  such  a  contract  as  his 
agent,  the  instrument  itself,  which  did  not  pretend  to 
show  that  fact,  was  not  admissible  in  evidence. 

Patterson  then  withdrew  the  instrument,  and  said  he 
would  not  offer  it  in  evidence  until  he  had  produced  fur- 
ther testimony  on  that  point.  Which  was,  in  addition  to 
the  facts  of  the  case  before  stated,  that  the  agent  went 
that  day  or  the  next  morning  to  the  defendant,  and  told 
him  he  had  sold  his  house  to  the  plaintiff  on  the  terms 
upon  which  he  had  authorized  him  to  sell  it  to  him,  and 
repeating  the  terms  as  set  forth  in  the  receipt  and  con- 
tract signed  by  him  as  agent,  and  had  received  the  pay- 
ment of  $100  down,  to  which  the  defendant  said  nothing 
at  all,  until  he  produced  a  receipt  prepared  by  him  for  his 
signature,  for  the  $100,  less  his  commissions  on  the  sale, 
when  he  for  the  first  time,  looked  up  and  asked  what  his 
commissions  were,  and  when  informed  that  they  were 
two  per  cent,  he  peremptorily  refused  to  pay  them.  Con- 
siderable talk  then  ensued  between  them  on  the  subject 
which  ended  with  the  declaration  of  the  defendant  that 
he  would  not  sign  the  receipt  or  carry  out  the  agreement, 
unless  one  half  of  the  purchase  money  was  then  paid  in 
cash. 

Whitely  then  renewed  the  objection  to  the  admissibili- 
ty of  the  contract  in  evidence. 

By  the  Court.  As  it  has  been  conceded  by  the  counsel 
for  the  defendant,  that  a  verbal  authority  from  him  to 
Bright  to  conclude  and  also  to  sign  as  his  agent,  the  in- 
strument and  agreement  in  question,  would  be  sufficient 
for  that  purpose,  whether  there  was  such  authority  in  fact 
given  to  him  by  the  defendant  in  this  case,  was  a  question 
of  fact  to  be  determined  alone  by  the  jur>'  upon  all  the 
evidence  they  have  before  them  in  regard  to  the  matter. 
The  question  of  the  admissibility  or  relevancy  of  evi- 
dence in  any  case  before  the  court,  is,  of  course,  a  ques- 
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tion  of  law  which  the  court  is  to  consider  and  determine, 
but  the  effect,  weight,  or  sufficiency  of  it  when  admitted, 
is  a  matter  alone  for  the  consideration  and  decision  of 
thfe  jury,  subject  to  the  instructions  and  directions  of  the 
court  as  to  the  rules  and  principles  of  law  applicable  to 
the  proof  before  them  in  any  case.  The  majority  of  the 
court  is,  therefore,  of  the  opinion  that  the  receipt  and  in- 
strument drawn  and  signed  by  Mr.  Bright  as  the  agent 
of  the  defendant,  and  delivered  by  him  to  the  plaintiff 
on  the  29th  of  November  1865,  purporting  upon  its  face 
to  be  a  written  contract  of  sale  of  the  property  mention- 
ed to  the  plaintiff  by  the  defendant,  by  the  signer  of  it  as 
his  agent,  having  been  duly  proved  as  such,  is  admissi- 
ble in  evidence  as  a  fact  proved  in  the  case,  but  at  the 
same  time  we  must  add  hypothetically,  that  if  he  had  no 
express  authority,  verbal  or  otherwise,  from  the  defend- 
ant to  sign  it  as  his  agent,  then  that  pertains  to  the  effect 
and  sufficiency  of  it  for  the  purpose  for  which  it  is  offered, 
and  if  the  jury  should  so  find  from  all  the  evidence  be- 
fore them  in  the  case,  it  would  not  be  binding  upon  the 
defendant  as  a  contract  of  sale  made  and  executed  by  his 
authority  to  the  plaintiff. 

Wootten,  J.,  dissented  upon  the  ground  that  no  evidence 
in  his  opinion,  had  been  adduced  in  the  case  to  show  that 
Mr.  Bright  had  any  authority  whatever  to  sign  the  instru- 
ment in  question  as  the  agent  of  the  defendant,  and  with- 
out some  proof  of  that  fact,  which  was  utterly  denied  by 
the  defendant,  it  could  not  bind  the  defendant,  and  was 
consequently  not  admissible  in  evidence. 

After  the  reading  of  it  in  evidence,  it  was  proved  that 
the  defendant  had  since  sold  the  house  to  another  person 
for  $2900,  with  a  cash  payment  of  $2000  on  the  day  of 
sale. 

The  evidence  on  behalf  of  the  defendant  by  one  wit- 
ness was  that  in  all  the  offers  made  by  the  defendant  to 
sell  the  house,  he  had  required  the  payment  of  one-half 
of  the  purchase  money  in  cash  on  the  day  of  sale,    and 
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by  another  witness  that  immediately  after  he  refused  to 
comply  with  the  contract  made  by  Bright  for  the  sale  of 
it  to  the  plaintiff,  the  parties  themselves,  the  plaintiff  and 
defendant,  entered  into  a  verbal  agreement,  the  plaintiff 
to  buy  and  the  defendant  to  sell  it  to  him,  for  the  same 
Ijrice,  $2800,  but  upon  different  terms  of  payment,  with 
which  however,  the  plaintiff  soon  failed  to  comply,  and 
which  agreement  was  consequently  never  executed. 

The  Court,  Gilpin  C.  J.,  charged  the  jury.  Our  statute  of 
frauds  among  other  things,  provides  that  no  action  shall 
be  brought  upon  any  contract  or  sale  of  lands,  tenements 
or  hereditaments,  or  any  interest  in  or  concerning  them, 
unless  the  same  shall  be  reduced  to  writing,  or  some 
memorandum,  or  note  thereof  shall  be  signed  by  the  par- 
ty to  be  charged  therewith,  or  some  other  person  there- 
unto by  him  lawfully  authorized.  But  the  statute  does 
not  require  that  the  appointment  or  authority  of  the 
agent  in  such  a  case  shall  be  in  writing,  for  it  maybe 
proved  by  parol,  or  that  it  was  verbal  only;  and  if  the 
jury  were  satisfied  from  the  evidence,  that  the  agency 
and  authority  of  Mr.  Bright  to  sell  the  house  for  the  de- 
fendant to  the  plaintiff  for  the  price  and  on  the  "terms 
stated  in  the  contract  or  instrument  signed  by  him  and 
dated  Movember  29th  1865,  was  so  conferred  upon  him 
by  the  defendant,  it  would  be  sufficient  to  constitute  him 
his  lawful  agent  for  that  purpose,  and  the  defendant 
would  be  bound  by  it.  Although  he  was  a  broker  or  gen- 
eral agent  engaged  in  the  business  of  selling  real  estate, 
as  such,  at  that  time  in  the  city  of  Wilmington,  still,  if 
the  agency  and  authority  to  sell  the  property  was  so  con- 
ferred upon  him  by  the  defendant,  he  would  have  been 
only  his  special  agent  for  the  purpose,  or  his  agent  mere- 
ly for  that  special  purpose,  and  if  in  so  doing,  he  exceed- 
ed the  authority  conferred  upon  him  by  the  defendant 
for  the  purpose  in  any  essential  particular,  the  defendant 
would  not  be  bound  by  it,  and  might  lawfully  refuse  to 
comply  with  the  terms  of  it,  or  to  execute  a  deed  in  pur- 
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suance  of  it.  It  was,  therefore,  incumbent  upon  the  plain- 
tiff who  affirms  and  relies  upon  the  sufficiency  of  his 
agency  and  authority  to  sell  the  house  to  him  for  the  de- 
fendant upon  the  terms  stipulated,  to  prove  to  the  satis- 
faction of  the  jury,  that  he  had  direct  and  suiiicient  of 
verbal  authority,  at  least,  from  the  defendant,  not  only  to 
enter  into  such  a  written  contract  for  the  sale  of  the  prop- 
erty to  the  plaintiff,  as  the  agent  of  the  defendant,  but 
also  to  sign  and  execute  such  a  written  contract  of  sale 
of  it  to  him,  as  the  agent  of  the  defendant.  For  if  his 
authority  simply  was  to  negotiate  the  sale  of  it  to  the 
plaintiff  for  the  defendant  on  the  terms  stated,  or  any 
other  terms  indicated,  or  assented  to  by  the  latter,  with- 
out having  any  specific  authority,  verbal  or  otherwise, 
from  him  to  reduce  it  to  writing  and  to  sign  and  conclude 
it  as  a  complete  and  absolute  contract  of  sale  between 
the  parties  in  regard  to  the  matter,  the  defendant  would 
not  be  bound  by  it,  and  the  plaintiff  would  not  be  entit- 
led to  recover.  It  would  be  for  the  jury,  however,  to  de- 
termine from  all  the  evidence  before  them  in  the  case, 
whether  he  had,  or  had  not,  direct  authority,  verbal  or 
otherwise,  as  before  stated,  to  make,  reduce  to  writing 
and  sign  such  a  contract  of  sale  of  the  property  between 
the  parties,  as  the  agent  of  the  defendant.  If  he  had, 
then  the  plaintiff  would  be  entitled  to  recover  whatever 
damages  he  had  sustained  by  the  refusal  of  the  defend- 
ant to  comply  with  it. 


The  plaintiff  had  a  verdict  for  $200. 


Richard  T.  Waters,  Thomas  D.  Purnell,  Samuel  H. 
Jarman,  George  T.  Payne  and  Littleton  R.  Purnell 
V.  Amor  H.  Harvey,  surviving  partner  of  the  late  firm 
of  Hollingsworth,  Harvey  &  Co. 

In  an  action  for  a  breach  of  contract  in  not  making  a  steam  boiler 
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according  to  the  written  specifications  prescribed  in  it,  the  plaintiff 
cannot  recover,  if  he  knew  of  the  change  and  modification  made  in  the 
construction  of  it,  or  had  a  reasonable  opportunity  of  inspecting  and 
examining  it  and  of  ascertaining  the  same,  before  he  accepted  and  paid 
for  it. 

Assumpsit  with  the  usual  pleas.  The  plaintiffs  had 
entered  into  a  contract  with  the  late  firm  of  Hollings- 
worth,  Harvey  &  Co.,  who  were  manufacturers  of  steam 
engines,  in  the  month  of  March,  1864,  for  making  and 
putting  into  a  boat  belonging  to  them,  a  steamboat  boiler 
according  to  certain  prescribed  specifications  for  the  sum 
of  $6600.  The  principal  specifications  were  that  it  was  to 
be  built  with  forty-four  return  flues  or  tubes  of  good 
material  and  in  a  workmanlike  manner,  which  was  com- 
pleted and  put  in  the  boat  and  delivered,  and  was  accept- 
ed and  paid  for  by  the  plaintiffs  in  December  following, 
but  which  was  made  with  forty-eight,  instead  of  forty- 
four  flues.  The  boat  was  then  taken  from  Wilmington  to 
the  Chesapeake  by  the  plaintiffs,  and  was  put  on  the  route 
from  Snowhill  to  Baltimore  and  run  once  a  week  each  way, 
a  distance  of  one  hundred  and  eighty  miles,  until  April  or 
May  following,  when  a  leak  occurred  in  it  sufficient  to 
extinguish  the  fire  in  the  furnaces,  and  in  consequence  of 
which,  she  had  to  be  laid  up  in  Baltimore  six  weeks  un- 
til the  head  sheet  could  be  taken  out  and  a  new  one  put  in 
it,  after  which  it  kept  up  a  very  good  head  of  steam  for 
about  a  month,  and  although  subsequently  repaired  there 
several  times,  which  would  stop  the  leak  for  a  trip  or 
two,  it  would  then  be  as  bad  as  ever.  The  action  was  for 
a  breach  of  the  contract  in  not  building  it  according  to 
the  specifications  and  agreement,  and  the  plaintiffs  proved 
by  witnesses  of  skill  and  experience  in  the  art,  that  it  was 
defectively  built  by  reason  of  the  construction  of  the  boiler 
of  the  size  and  diameter  in  question,  with  forty-eight  in- 
stead of  forty-four  flues  of  the  dimensions  they  were,  and 
because  they  were  inserted  at  unequal  distances  apart  in 
the  sheet  head  of  it,  which  together  would  produce  and 
exert,  both  too  much  and  an  unequal  force  upon  it,  and 
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cvhich  had  fractured  or  cracked  it,  and  thereby  caused 
the  leak;  and  that  it  was  imperfectly  and  improperly 
made.  The  defendant  proved  by  the  same  kind  of  testi- 
mony, that  from  forty  to  fifty  flues  may  be  put  in  the 
sheet  head  of  a  steam  boiler,  and  as  near  as  three-eighths 
to  a  half  an  inch  apart  without  weakening  the  head,  or 
impairing  the  make  and  value  of  it,  and  that  the  mater- 
ial was  good  and  the  work  well  done;  and  also  by  a  wit- 
ness whom  the  defendants  had  sent  down  to  Newtown  in 
July  1865  to  repair  it,  who  testified  that  he  found  the 
two  top  rows  of  tubes  incrusted  with  white  scale  to  the 
thickness  of  an  eight  of  an  inch,  which  was  attributa- 
ble to  the  fact  that  the  engineer  and  fireman  had  not  kept 
up  water  sufficient  in  the  boiler  when  running  the  boat  to 
cover  them,  and  they  had  sprung  and  become  loosened  at 
the  sheet  head  by  reason  of  it,  which  caused  the  leak,  and 
that  was  all  that  was  then  the  matter  with  it,  which  he  re- 
paired and  put  in  good  order;  and  that  he  was  afterward 
sent  down  with  another  workman  to  Baltimore  in  Au- 
gust the  same  year  to  repair  it,  and  found  a  small  crack* in 
the  sheet  head  between  two  of  the  flues  near  the  bottom 
row  of  them,  which  was  all  that  was  then  the  matter  with 
it,  and  which  they  repaired  and  made  a  perfectly  tight  job 
of  it,  and  the  owners  were  satisfied  with  it;  but  the  wit- 
nesses all  admitted  that  the  spaces  between  the  tubes 
were  less  than  usual  and  less  than  they  should  have  been, 
and  would  have  a  tendency  to  weaken  the  flue  sheet.  The 
defendants  also  proved  that  Mr.  Waters,  one  of  the  plaintiffs, 
was  at  their  establishment  in  Wilmington  several  times 
whilst  they  were  building  the  boiler,  and  knew  they  were 
putting  forty-eight  instead  of  forty-four  flues  in  it,  and  was 
present  when  they  put  the  boiler  into  the  boat,  and  saw  and 
had  full  opportunity  of  inspecting  it,  but  made  no  objec- 
tion to  it. 

Higgins,  {Bradford  with  him),  for  the  defendant.  As 
there  was  no  proof  of  any  defect  in  the  quality  of  the  iron 
of  which  the  boiler  was  made,  the  only  question  of  fact  for 
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the  jury  to  consider  was  whether  the  imperfection  alleged 
in  the  construction  of  it,  was  the  cause  of  the  damages 
complained  of  by  the  plaintiffs,  and  which  they  were  seek- 
ing to  recover  in  the  action,  or  that  the  loss  which  they 
had  sustained  was  entirely  owing  to  the  bad  use  and  man- 
agement of  it  by  the  engineer  and  other  servants,  whose 
duty  it  was  to  attend  to  it  after  it  was  put  into  their  boat, 
and  their  boat  to  running  on  their  line  from  Snowhill  to 
Baltimore,  by  their  neglecting  to  keep  it  sufficiently  sup- 
plied with  water  when  under  the  pressure  of  steam,  or 
that  it  was  owing  to  any  other  neglect  on  their  part;  for 
it  was  well  known  that  by  such  inattention  and  neglect, 
the  best  built  steam  boiler  might  soon  be  entirely  ruined 
or  rendered  utterly  useless  without  incessant  repairs  upon 
it.  For  if  the  defects  proved  in  the  working  of  it,  or  the 
leaking  was  solely  attributable  to  such  negligence,  or  to 
any  want  of  proper  skill  and  experience  on  the  part  of 
their  servants  in  the  management  and  operation  of  it,  the 
plaintiffs  were  not  entitled  to  recover.  3  Pars,  on  Contr. 
177.  But  even  admitting  that  it  was  constructed  with 
more  flues  than  were  usually  made  in  a  boiler  of  its  di- 
mensions, forty-eight  instead  of  forty-four,  and  with  irreg- 
ular and  smaller  spaces  between  them  than  usual,  and 
that  was  the  true  and  only  cause  of  the  small  crack  or 
fracture  in  the  sheet  head  and  of  the  leaking  of  it,  if  Mr. 
Waters,  one  of  the  plaintiffs,  and  their  chosen  agent  and 
plenipotentiary  in  the  business,  after  having  several  times 
seen  it  at  the  shops  of  the  defendant  during  the  progress 
of  the  construction  of  it,  and  again  after  it  was  finished 
and  when  it  was  put  into  the  boat  and  finally  delivered  to 
the  plaintiffs,  and  knowing,  as  he  must  have  known,  of 
the  substitution  of  the  forty-eight  for  the  forty-four  flues 
prescribed  and  contracted  to  be  put  in  it,  for  it  was  un- 
reasonable to  suppose  that  the  builders  would  have -gratu- 
itously added  even  that  nimiber  to  the  expense  of  the  work 
they  were  bound  to  perform  under  the  contract,  without 
his  sanction  and  approval,  at  least,  and  after  having  had 
such  abundant  opportunities  to  discover  this  inherent  de- 
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feet,  if  such  it  was,  in  the  construction  of  it,  because  it 
must  have  been  patent  and  obvious  to  any  one  who 
merely  looked  at  the  head  sheet  of  the  boiler  after  they 
had  been  put  in  it,  he  deliberately  accepted  it,  and  paid 
for  it  on  behalf  of  the  plaintiffs  without  objection  and 
without  any  further  contract,  promise,  or  assurance  on 
the  part  of  the  makers  of  it,  the  plaintiffs  could  not  recov- 
er. Add.  on  Contr.  54,  455.  Miller  et  al.  v.  Tucker,  WE. 
C.  L.  R.  300.  Campbell  v.  Fleming  et  al.  28  E.  C.  L.  R. 
40. 

Gordon,  for  the  plaintiffs.  The  cases  cited  by  the  coun- 
sel on  the  other  side  showed  what  was  very  good  and 
well  settled  law,  that  if  the  contracting  party  for  whom 
the  article  was  made,  had  accepted  it  and  afterward  dis- 
covered its  defects,  but  retained  it,  nor  offered  to  return 
it,  and  the  other  party,  the  maker  of  it,  sues  him  for  the 
price  stipulated  to  be  paid  for  it,  he  cannot  recover  it  on 
the  contract,  but  he  may  recover  on  the  quantum  meruit 
the  actual  value  of  such  defective  article,  but  no  more. 
And  what  was  the  necessary  inference  and  deduction 
from  such  a  principle,  but  this,  that  if  the  party  for  whom 
it  was  made,  had  accepted  it  and  paid  for  it  at  the  time 
of  accepting  it,  and  afterward  discovered  that  it  was 
badly  made  and  not  worth  the  price  contracted  to  be 
paid  for  it,  he  may  recover  in  an  action  for  a  breach  of 
the  contract,  the  difference  between  what  he  paid  for  it, 
and  the  actual  value  of  it  with  such  defects  in  the  mak- 
ing of  it  ? 

The  Court,  Gilpin,  C.  /.,  charged  the  jury.  To  entitle 
the  plaintiff  to  recover,  they  must  show  that  the  injury 
complained  of  arose  from  the  default  or  wrongful  act 
of  the  defendants  in  not  making  the  boiler  according  to 
the  terms  of  the  contract  between  them.  If  the  plaintiffs, 
or  any  one  of  them,  was  present  when  it  was  completed 
and  put  in  the  boat,  and  then  knew  that  four  additional 
tubes,   or  forty-eight  instead  of  forty-four,   had  been  put 
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into  it,  and  made  no  objection  to  it  on  that  ground,  it 
would  be  for  the  jury  to  say  whether  it  did  not  amount 
on  his  and  their  part,  to  an  acquiescence  in  such  change 
and  modification  in  the  construction  of  it,  and  to  a  change 
and  modification  in  the  contract  also  to  that  extent. 
And  if  such  was  the  case,  then  the  plaintiffs  could  not 
avail  themselves  of  the  change  as  a  breach  of  the  con- 
tract, or  as  a  ground  for  the  recovery  of  damages  for  the 
injury  complained  of;  or  if  the  jury  should  be  satisfied 
from  the  evidence,  that  they,  or  any  one  of  them,  had  a 
reasonable  opportunity  of  inspecting  and  examining  it, 
and  of  ascertaining  the  mode  of  its  construction,  the  man- 
ner in  which  the  tubes  were  put  in  it,  as  well  as  the 
character  and  quality  of  the  work,  and  of  the  matter  of 
which  they  complain,  that  is  to  say,  the  closeness  of  the 
tubes  to  each  other  and  the  irregularity  or  inequality  of 
the  spaces  in  the  sheet  or  head  plate  between  them,  and 
that  they  were  apparent  and  open  and  plain  to  be  seen 
by  any  one  who  would  take  the  trouble  to  examine  them, 
and  if  after  having  such  opportunities,  he  or  they  made 
no  objection,  but  had  the  boiler  put  in  the  boat  and  the 
boat  taken  away  and  run  for  months  between  Snowhill 
and  Baltimore,  without  any  suggestion  to  the  defendant 
or  defendants  of  any  imperfection  or  defect  in  the  con- 
struction of  it,  then  also,  it  would  be  for  the  jury  to  say 
whether  the  plaintiffs  did  not  under  such  circumstances, 
accept  it  from  the  defendants  as  a  fulfillment  and  perfor- 
mance of  the  contract  on  the  part  of  the  defendant;  and 
if  such  should  be  the  opinion  of  the  jury  in  either  case 
as  thus  presented  to  them,  then  their  verdict  should  be 
for  the  defendant,  even  if  they  should  at  the  same  time 
be  satisfied  that  the  leaking  of  the  boiler  was  entirely 
owing  to  the  defects  alleged  in  the  construction  of  it  with 
forty-eight,  instead  of  forty-four  flues,  and  with  the  un- 
usually small  and  unequal  spaces  between  them.  But  if 
the  jury  should  be  satisfied  from  the  evidence,  that  the 
injury  complained  of  resulted  from  the  negligence  or 
default  of  the  plaintiffs,   or  their  agents,   or  servants,   as 
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for  instance,  if  it  resulted  from  letting  the  water  get 
down  so  low  in  the  boiler  that  the  tubes  became  heated 
and  sprung  and  became  loosened  from  the  sheet  head,  or 
warped  and  cracked  it,  or  there  was  not  due  care  taken  by 
them  to  cleanse  and  blow  out  the  boiler,  and  the  tubes 
were  thereby  suffered  to  become  coated  with  earthy  mat- 
ter, and  consequently  to  become  heated  and  loosened,  or 
that  the  injury  proceeded  from  any  other  cause  than  a 
defective  construction  of  the  boiler  in  the  manner  be- 
fore stated,  (for  no  other  defect  had  either  been  alleged  or 
proved),  then  also  their  verdict  should  be  for  the  defend- 
ant. If  on  the  contrary,  however,  they  should  be  of 
opinion  from  the  evidence,  that  there  was  such  a  depar- 
ture from  the  contract  in  the  construction  of  the  boiler 
without  the  knowledge,  consent  or  acquiescence  of  the 
plaintiffs  which  materially  weakened  it,  or  increased  its 
liability  to  leak,  and  that  there  was,  therefore,  any  inhe- 
rent and  hidden  or  secret  defect  in  the  construction  of  it, 
not  discoverable  by  any  person  of  ordinary  care  and  ob- 
servation, which  materially  affected  and  impaired  the 
strength  and  value  of  it,  and  that  the  injury  complained 
of  resulted  from  such  defect  in  the  construction  of  it, 
then  their  verdict  should  be  in  favor  of  the  plaintiff,  and 
they  should  assess  their  damages  at  a  stun  exactly  com- 
mensurate with  the  injury  and  loss  they  had  sustained  by 
reason  of  it. 

The  plaintiffs  had  a  verdict  for  $730.40. 


James  V.  Jefferis  v.  The  Philadelphia,  Wilmington 
AND  Baltimore  Railroad  Company. 

It  is  incumbent  upon  the  plaintiff  in  an  action  against  a  railroad  company 
for  setting  fire  to  his  property  on  the  line  of  the  road,  by  a  spark  emitted 
from  an  engine  passing  near  it,  to  nrove  that  it  was  so  set  on  fire,  and  also 
that  the  firing  and  destruction  of  the  property  resulted  from  the  careless- 
ness or  negligence  of  the  company,  its  agents  or  servants.    That  the 
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company  is  not  answerable  under  all  circumstances,  or  at  all  events,  for 
such  an  injur>',  but  only  for  want  of  due  care,  skill  or  diligence  in  the 
transaction  of  its  lawful  business,  and  in  the  use  of  its  engines  in  it  to 
prevent  such  accidents.  If  the  company  on  such  occasion  had  adopted 
the  usual  precautions  in  supplying  its  engines  with  such  spark-catchers 
as  were  then  in  general  use,  and  employed  competent  engineers  to  man- 
age their  engines,  and  the  engineers  used  reasonable  care  and  diligence 
in  the  management  of  them,  then  it  had  done  all  that  law  or  enlightened 
reason  required  of  it  in  such  a  case. 

Such  company  has  an  unquestionable  right  to  operate  its  road  by  engines 
propelled  by  steam  generated,  of  course,  by  fire,  and  when  doing  so,  is  in 
the  lawful  exercise  of  that  right ;  but  it  is  bound  at  the  same  time,  to  use 
that  right  with  due  care  and  caution  in  respect  to  the  rights  and  prop- 
erty of  others.  And  if  the  company  uses  due  care  and  caution  in  the 
running  of  its  engines,  and  yet  the  property  of  another  is  set  on  fire  by 
sparks  emitted  from  them  and  destroyed,  he  is  not  entitled  to  recover 
for  the  loss  sustained  by  him,  because  the  company  under  such  circum- 
stances is  without  fault. 

A  jury  under  a  writ  of  ad  quod  damnum  to  assess  the  damages  of  a  land- 
owner for  the  right  of  way  of  a  railroad  company  over  his  land  under  a 
provision  of  the  charter  of  the  company,  has  no  power  or  authority  to 
impose  any  legal  obligation  upon  such  landowner  to  remove  a  barn  near 
the  line  located  for  the  railroad,  by  a  specifying  in  their  return  to  the 
writ  the  portion  of  the  damages  which  had  been  assessed  and  awarded  to 
him  for  that  purpose,  and  which  he  had  duly  received  from  the  com- 
pany. But  if  it  is  afterward  set  on  fire  and  destroyed  where  it  then 
stood,  by  reason  of  the  negligence  of  the  company,  its  agents,  or  ser- 
vants, the  fact  and  the  sum  so  awarded  and  paid  to  him,  may  be  taken 
into  consideration  by  the  jury  in  determining  the  amount  of  their  ver- 
dict in  an  action  brought  by  him  against  the  company  to  recover  for  the 
injury. 

In  such  a  case,  the  fact  that  the  owner  neglected  to  remove  the  barn  and 
suflFered  the  roof  of  it,  which  was  shingle,  to  become  and  remain  decayed 
and  cracked  and  peculiarly  liable  on  a  dry  and  windy  day,  to  be  set  on 
fire  by  a  flying  spark  from  an  engine  of  the  company  passing  near  it 
would  not  constitute  such  contributive  negligence  on  his  part,  as 
'would  bar  his  legal  right  to  recover  for  the  injury ;  yet  it  might  be  taken 
into  consideration  by  the  jury  in  assessing  the  damages,  if  the  negli- 
gence of  the  company  was  the  main  and  immediate  cause  "of  it  under  all 
the  facts  and  circumstances  proved. 

This  was  an  action  on  the  case  by  James  V.  Jefferis 
against  the  Philadelphia,  Wilmington  and  Baltimore  Rail- 
road Company,  to  recover  damages  for  the  burning  and  de- 
struction of  a  bam  and  twenty  tons  of  hay  in  it  belonging 
to  the  plaintiff,  near  the  line  of  the  railroad  of  the  com- 
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pany  in  Brandy  wine  hundred,  and  alleged  to  have  been  set 
on  fire  by  flying  coals  or  sparks  emitted  by  a  passing  loco- 
motive engine  and  train  of  cars  of  the  company  over  the 
road  just  before  the  same  was  discovered  to  be  on  fire,  bv 
reason  of  the  negligence  and  default  of  the  defendant.  It 
occurred  about  2  o'clock  P.  M.  on  the  20th  of  March  1865, 
on  a  clear  day  with  the  wind  blowing  fresh  at  the  time  from 
the  direction  of  the  railroad  toward  the  bam.  There  were 
two  freight  trains  passing  over  the  road  in  opposite  direc- 
tions about  the  time,  and  as  there  was  a  bridge  just  below 
the  place  on  the  road,  the  one  had  to  stop  for  the  other  to 
pass  beyond  it,  and  which  stop  was  near  the  bam,  the 
nearest  comer  of  which  was  only  about  thirty  feet  from 
the  line  of  the  railroad.  It  was  built  of  stone,  was  about 
forty  feet  square,  and  although  the  walls  of  it  were  good, 
it  was  old,  and  the  roof  of  it  which  was  shingle  was  much 
decayed  and  quite  open  with  seams  and  cracks,  and  con- 
tained at  the  time  about  twenty  tons  of  timothy  hay  stowed 
in  the  loft  of  it.  The  fire  originated  upon  the  roof  of  it, 
about  two  feet  from  the  eaves  of  the  gable  nearest  the  rail- 
road, and  when  first  discovered  had  made  but  very  little 
progress,  and  might  readily  have  been  extinguished  with- 
out doing  any  further  injury  to  it,  had  there  been  a  ladder, 
or  any  other  means  at  hand  of  ascending  to  it  with  a  bucket 
of  water.  The  keeper  of  the  railroad  bridge  before  men- 
tioned, and  his  assistant  were  the  first  to  perceive  it,  and 
at  once  gave  the  alarm  and  hastened  to  it  for  the  purpose 
of  putting  it  out.  No  one  saw  the  fire  communicated  to 
it,  or  could  state  the  actual  cause  or  origin  of  it,  but  the 
witness  who  first  discovered  the  fire  burning  on  the  roof, 
stated  that  the  space  then  covered  by  it  was  not  larger  than 
her  two  hands,  and  when  she  reached  the  barn  there  was 
no  fire  inside  of  it,  and  that  but  a  few  minutes  before  she 
first  saw  the  roof  on  fire,  she  heard  a  railroad  train  pass  over 
the  road  and  by  the  bam.  It  was  also  proved  that  sparks, 
and  small  coals  were  frequently  emitted  from  the  smoke- 
stacks of  the  engines  of  the  company  and  had  been  seen 
flying  high  above  their  tops  into  the  air,  when  passing  over 
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the  road,  not  only  on  that  day,  but  as  a  matter  of  frequent 
and  common  occurrence,  and  that  such  coals  or  sparks  had 
several  times  set  fire  to  fences,  grass,  hay,  wheat  and  other 
property  along  the  road,  and  not  less  than  three  times,  to 
the  roof  of  the  railroad  bridge  before  mentioned.     It  was 
also  proved  by  a  patentee  of  one,  that  no    spark-catcher 
had  yet  been  invented  which  had  proved  effectual  for  the 
purpose,  but  that  the  company  had  tried  many,  and  had 
provided  its  engines  at  the  time  with  one  of  the  best  which 
had  then  been  produced,  and  had  exercised  all  practicable 
care  and  prudence  to  prevent  the  escape  of  either  coals  or 
sparks  from  their  locomotives.     The  defendant  also  put  in 
evidence  the  record  of  a  writ  of  ad  quod  damnum  and  the 
proceedings  thereon,  sued  out  by  the  company'  in  the  year 
1838,  at  the  time  of  the  location  and  original  construction 
of  the  railroad  on  its  present  line  through  that  section   of 
the  country,  against  the  guardian  of  the  plaintiff  who  was 
then  a  minor,  to  condemn  and  obtain  the  right  of  way  for 
it  across  the  farm  on  which  the  bam  then  stood,  on  the 
payment  of  the  damages  therefor  to  be  assessed  by  the 
jury  under  the  writ,  and  from  the  return  of  which  it  ap- 
peared that  the  jury  had  assessed  the  whole  of  the  damages 
for  the  right  of  way  across  the  farm,  at  the  sum  of  $1800, 
and  from  which  it  also  further  appeared  that  included  in 
that  amount,  the  sum  of  $883,  was  specially  assessed  and 
allowed  by  the  jury  in  consequence  of  the  peculiar  danger 
to  which  the  bam  in  question  would  be  exposed  by  reason 
of  the  location  and  construction  of  the  road  in  such  close 
proximity  to  it,    and  which  aggregate  amount  of  damages 
was  paid  soon  afterward  by  the  company  to  his  guardian, 
and  had  been  duly  accounted  for  by  him  as  such,  to  the 
plaintiff  on  his  attaining  his  majority.     The   loss   to  the 
plaintiff  by  the  destruction  of  the  bam  and  its  contents, 
was  proved  to  be  about  $3000.    The  claim  for  damages  was 
$4500. 

T.  F.  Bayard,  for  the  plaintiff.     Sic  utere  tuo  ut  alienum 
Icedas  non  was  the  legal  maxim  which  should  apply  in  the 
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present  case,  as  well  as  in  all  other  cases.     Employing  the 
dangerous  elements  of  fire  and  steam,  as  the  company  does 
in  the  daily  transaction  of  its  vast  business,  imposed  upon 
it  the  duty  and  obligation  of  exercising  the  utmost  care 
and  vigilance  and  extreme  prudence  in  the  conduct  and 
management  of  them,  so  as  to  avoid  doing  as  far  as  may 
be  possible,  any  injury  to  the  property  of  others.     It  was, 
therefore,  not  sufficient  for  such  a  company  and  such  a 
party  to  prove  in  a  case  like  this,  that  it  had  always  en- 
deavored to  provide  its  engines  with  the  best  and  most  ap- 
proved inventions  to  prevent  the  escape  of  fire  or  sparks 
from   them,    and   to   prevent   the   destruction   of   valuable 
property,  both  real  and  personal,  of  those  who  have  the 
misfortune  to   own  such  property  near  the  line   of  their 
road;  and  who  have,  and  can  have,  no  possible  means  of 
protecting   such  property  from  such  destruction.      But  it 
was  also  bound  to  show  that  they  were  kept  in  the  best 
order  and  condition  at  all  times.     It  had  been  ruled  in  a 
leading  case  in  England  on  the  subject,  that  the  fact  of 
property  being  set  on  fire  by  sparks  emitted  from  a  pass- 
ing engine  on  one  of  the  railroads  in  that  country,  was 
prima  facie  evidence  of  negligence  on  the  part  of  the  com- 
pany, which  made  it  incumbent  upon  it  to  show  that  some 
precaution  had  been  adopted  by  it  reasonably  calculated  to 
prevent   such   accidents.      Piggot  v.    The  Eastern   Counties 
Railway  Company,  54  E.  C.  L.  R.  228.    As    to    the    assess- 
ment of  the  damages  under  the  writ  of  ad  quod  damnum  to 
the  plaintiff  through  his  guardian  in  1838,  for  the  right  of 
way  through  his  farm  and  within  thirty  feet  of  the  bam  in 
question,  with  the  special  allowance  by  the  jury  of  $883. 
under  it,  for  the  purpose  of  removing  it  to  a  more  secure 
position  on  the  premises,  he  had  only  to  say  that,  as  the 
proceeding  was  under  a  provision  of  the  charter  of  the  com- 
pany for  procuring  the  right  of  way  for  the  construction  of 
the  road  in  such  a  case,  in  which  it  could  not  be  obtained 
by  agreement  with  the  owner  of  the  premises  because  of 
infancy    of    the    plaintiff,    it    was    a    condition   or    qualifi- 
cation which  they  had  no  authority  to  prescribe  or  impose 
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under  the  writ  upon  any  one,  much  less  upon  a  minor,  and 
it  was,  therefore,  an  absolute  nullity  in  law;  and  it  had 
been  so  decided  by  this  court  in  the  case  of  Vande grift  v. 
Del.  R.  R.  Co.  2  Houst.  287.  But  independent  of  that  ob- 
jection, the  evidence  in  the  case  warranted  him  in  saying 
that  it  was  not  true  in  point  of  fact,  but  that  the  special 
allowance  indicated  by  the  jury  in  their  return  was  in- 
tended by  them  to  meet  the  expense  of  removing  a  wooden 
building  then  adjoining  the  barn,  and  still  nearer  to  the 
line  of  the  projected  railroad  of  the  company,  and  which 
was  in  fact  removed  in  a  short  time  thereafter. 

Gordon,  for  the  defendant.  If  it  had  even  been  proved 
that  the  barn  was  burnt  by  a  spark  from  an  engine  of  the 
company,  it  would  not  be  responsible  to  the  plaintiff  in 
damages  for  the  loss  of  it,  if  it  was  the  result  of  accident 
merely,  and  not  the  result  of  negligence  on  the  part  of  the 
company  or  its  servants.  And  to  entitle  the  plaintiff  to 
recover  in  the  action,  it  was  incubent  upon  him  to  prove 
to  the  satisfaction  of  the  jury,  first,  that  it  was  set  on  fire 
by  a  spark  from  an  engine  of  the  company,  and  secondly, 
that  it  was  not  accidentally  communicated  or  wafted  by  the 
wind  to  the  dry  and  decaying  shingles  seamed  with  cracks 
in  the  roof  of  it,  but  was  so  communicated  to  it  by  reason 
of  the  negligence  and  default  of  the  defendant  in  not  pre- 
venting the  spark  from  reaching  it.  That,  and  nothing 
less  than  that,  the  plaintiff  was  bound  to  prove,  or  he 
could  not  be  entitled  to  recover.  The  right  of  the  com- 
pany to  operate  their  road  by  the  only  kind  of  engines 
ever  used  for  such  purposes,  and  which  must  necessarily 
be  propelled  by  steam  produced  by  fire,  and  to  run  them  at 
the  customanry  rates  of  speed  for  which  they  were  designed, 
and  without  which  they  would  be  comparatively  worthless, 
and  would  soon  be  universally  condemned  by  the  public, 
was  an  inherent  right  conferred  upon  it  by  its  charter;  for 
it  was  necessarily  contemplated  and  implied,  if  not  ex- 
pressed, in  every  act  of  legislation  which  creates  a  railroad 
company.     And  the  first  and  fundamental  principle  of  law 
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which  applied  in  such  a  case,  was  that  no  action  at  common 
law  would  lie  for  the  reasonable  use  of  one's  rights,  al- 
though it  may  be  to  the  injury  of  another;  he  will,  how- 
ever, be  responsible  for  any  injury  to  another  which  re- 
sults from  the  negligent,  unskillful  and  improper  use  of 
such  legal  right.  Pierce  on  Am.  R.  R.  Law,  311,  312.  As 
negligence  was,  therefore,  the  gist  of  the  action  against  a 
railroad  company  for  injuries  received  from  it  while  exer- 
cising its  lawful  right  in  vising  such  engines,  fires,  furnaces 
and  smoke-stacks,  and  no  appliance  had  yet  been  invented, 
although  many  patents  had  been  granted  for  the  purpose, 
which  had  proved  sufficient  to  entirely  prevent  the  escape 
of  either  coals  or  sparks  from  them,  the  burden  of  proving 
it  would  lie  on  the  plaintiff  in  this  case.  Pierce  'on  Am.  R. 
R.  Law,  314.  Burroughs  v.  Housatonic  R.  R.  Co.  2  Am. 
Railway  Cases,  30.  P.  &  R.  R.  R.  Co.  v.  Yeiser,  2  Ibd, 
325.  Clark  v.  Foot,  8  Johns.  421.  15  Conn.  Rep.  124.  8 
Barr,  366.  But  on  this  point  it  had  been  proved  that  the 
company  had  always  made  particular  efforts  to  provide  its 
engines  with  the  best  and  most  improved  inventions  for 
preventing  the  escape  of  fire  and  sparks  from  them,  and 
that  they  were  all  supplied  at  the  time  of  the  accident,  with 
as  good  as  any  then  known  or  in  use  on  any  of  the  rail- 
roads in  the  country.  If,  however,  any  negligence  could, 
in  fact,  be  imputed  to  the  defendant  on  the  occasion,  and 
the  loss  and  injury  was  at  the  same  time  attributable  in  any 
degree  to  negligence  of  the  plaintiff  in  suffering  the  roof 
of  the  bam  to  become  and  remain  so  rotten,  cracked  and 
spHntered,  as  to  increase  the  liability  of  the  shingles  in  a 
dry  and  windy  day  to  catch  and  take  fire  from  a  spark  fall- 
ing upon  it,  or  from  his  neglect  to  have,  at  least,  a  ladder 
at  hand  to  ascend  to  it  in  case  it  should  take  fire,  peculiar- 
ly exposed  as  he  knew  it  then  was  to  such  an  accident  from 
its  condition  and  position  so  near  the  railroad  over  which 
trains  were  passing  every  few  minutes  in  the  day,  he  would 
not  be  entitled  to  recover.  Flinn  v.  P.  W.  &  B.  R.  R.  Co. 
1  Houst.  469.  For  a  plaintiff  suing  for  negHgence,  must 
himself  be  without  default.     Brown  v.  Maxwell,  5  Hill  592. 
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but  admitting  for  the  sake  of  argvimcnt,  that  the  company 
was  without  any  other  defence  in  this  case,  the  long  neg- 
lect of  the  plaintiff  to  avail  himself  of  the  means  specially 
assessed  and  awarded  by  the  jury  under  the  writ  of  ad 
quod  damnum,  and  to  apply  it  to  the  particular  purpose  for 
which  they  intended  it,  the  entire  removal  of  the  bam 
from  its  peculiarly  dangerous  proximity  to  the  railroad, 
would  of  itself,  constitute  a  complete  defence  to  this  ac- 
tion, for  his  failure  to  do  it  proved  gross  negligence 
on  his  part,  as  by  it  he  might  have  removed,  long  since, 
all  danger  or  possibility  of  the  loss  which  he  had  at 
last  incurred  by  declining  to  do  it.  He  even  seemed,  un- 
der the  circumstances  and  the  imminent  and  increasing 
peril  to  which  it  had  been  constantly  exposed  in  the  mean- 
while, to  have  almost  courted  it;  but  it  proved  more  than 
that,  and  that  was  that  to  the  amount  so  awarded  to  him 
for  this  very  danger  to  which  it  would  thus  be  exposed,  he 
was  both  insured  and  indemnified  in  advance  against  the 
very  injury  and  loss  which  he  had  at  length  sustained  by 
the  destruction  of  it  in  the  mode  then  most  apprehended 
by  the  jury,  doubtless,  if  it  be  true,  that  it  was  set  on  fire 
in  the  mode  alleged  by  him.  That  sum  was  awarded  in 
1838,  and  was  soon  after  paid  to  his  guardian,  twenty- 
nine  years  ago,  and  he  had  had  the  benefit  of  both  the 
capital  and  interest  upon  it  ever  since;  and  it  would  con- 
sequently seem  to  be  but  right  and  proper  that  the  com- 
pany should  have  a  credit  for  it  from  that  date,  if  the  ver- 
dict should  happen  to  be  against  it  in  such  an  unjust  case 
as  this  had  proved  itself  to  be. 

Bayard.  The  general  principle  of  law  was  that  when- 
ever any  person  receives  an  injury,  as  the  result  of  the  neg- 
ligence of  another,  he  was  entitled  to  recover  at  law  com- 
pensation in  the  nature  of  damages  for  it.  Bui.  N.  P.  25. 
And  in  a  case-stated  for  the  opinion  of  the  Court  of  Com- 
mon Pleas  in  England,  in  which  the  action  was  against  a 
railroad  company  for  so  negligently  managing  their  steam 
engine  on  their  road  that  the  sparks  emitted  by  it  set  fire 
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to  the  property  of  the  plaintiff,  although  it  was  used  at  the 
time  in  the  ordinary  manner  and  for  purposes  authorized 
by  its  charter,  it  was  held  that  the  facts  were  not  sufficient 
to  enable  the  court  to  infer  negligence  on  the  part  of  the 
company,  so  as  to  justify  the  entry  of  judgment  for  the 
plaintiff;  but  that  they  did  not  show  such  an  absence  of 
negligence  on  its  part,  as  to  warrant  a  nonsuit  against  him. 
Aldridge  v.  G.  W.  Railway  Company,  42  E.  C.  L.  R.  272. 

The  Court,  Gilpin,  C.  J.,  charged  the  jury,  that  it  was  in- 
cumbent on  the  plaintiff  to  establish  the  fact  to  the  satis- 
faction of  the  jury,  that  the  defendants  set  fire  to  the  plain- 
tiff's barn  by  sparks  emitted  from  their  engine.  And 
that  if  he  failed  to  establish  that  fact,  he  could  not  recover. 
That,  even  if  the  plaintiff  established  that  fact,  still  it  re- 
mained also  necessary  for  him  to  show  by  satisfactory  proof, 
that  the  firing  and  destruction  of  the  bam  resulted  from 
the  carelessness  or  negligence  of  the  defendants,  their 
agents  or  servants.  That  the  defendants  were  not  answer- 
able under  all  circtimstances,  or  at  all  events;  but  were 
only  answerable  for  their  own  default — ^that  is,  they  were 
only  answerable  in  such  a  case,  for  want  of  due  care,  skill, 
or  diligence,  in  the  transaction  of  their  lawful  business, 
and  in  the  use  of  their  engines  in  it,  to  prevent  such  acci- 
dents. That  if  the  defendants  on  the  occasion  in  question, 
had  adopted  the  usual  precautions  in  supplying  their  en- 
gines with  such  spark-catchers,  as  were  in  general  use  for 
preventing  the  escape  of  sparks,  and  employed  competent 
engineers  to  manage  their  engines,  and  the  engineers  used 
reasonable  care  and  diligence  in  the  management  of  them, 
then  the  defendants  did  all  that  either  the  law,  or  enlight- 
ened reason  required  of  them  in  such  case.  That  the  de- 
fendants had  an  unquestionable  right  to  operate  the  road 
by  engines  propelled  by  steam  generated,  of  course,  by 
fire.  That  they  were,  therefore,  in  the  lawful  exercise  of 
that  right;  but  they  were  bound,  at  the  same  time,  to 
use  that  right  with  due  care  and  caution  in  respect  to  the 
rights  and  property  of  others.    That  if  the  defendants  used 
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due  care  and  caution  in  the  running  of  their  engines,  and 
yet  unfortunately  the  bam  of  the  plaintiff  was  set  on  fire 
by  sparks  emitted  from  their  engine  and  destroyed,  the 
plaintiff  would  not  be  entitled  to  recover  for  the  loss  sus- 
tained by  him,  because  the  defendants,  under  such  circum- 
stances, would  be  without  fault.  That,  as  the  case  stood, 
negligence  was  a  question  of  fact  to  be  decided  by  the 
jur\%  according  to  the  weight  or  preponderance  of  the  evi- 
dence. That  the  sheriff's  jur>'  which  assessed  the  dama- 
ges under  the  writ  of  ad  quod  damnum  in  the  year  1838, 
had  no  power  or  authority  to  make  a  legal  contract  by 
their  return,  between  the  owners  of  the  land  and  the  de- 
fendants, imposing  upon  the  former  a  legal  obligation  to 
remove  the  bam;  but  the  jury,  in  case  they  should  be 
of  the  opinion  that  the  plaintiff  was  entitled  to  recover, 
might,  in  determining  the  amount  of  their  verdict,  take 
into  consideration  the  fact  which  had  been  proved  in  the 
case  by  the  receipts  and  guardian  accounts  of  the  guardian 
of  the  plaintiff,  that  the  sum  of  $883.  had  been  paid  by  the 
defendants  to  the  said  guardian  in  the  year  1838,  which 
sum  the  plaintiff  and  his  co-heirs  had  got  the  benefit  of, 
the  same  having  been  carried  to  their  credit  in  said  ac- 
counts, for  the  express  purpose  of  "removing  the  bam  out 
of  the  way  of  danger  from  fire  from  the  engines."  That 
whilst  it  was  certainly  true,  as  a  general  proposition,  that 
a  party  who  by  his  own  negligence,  contribvites  to  the  in- 
jury of  which  he  complains,  is  held  to  be  culpable  and 
without  remedy,  yet  the  court  could  not  apply  this  gener- 
ral  rule  in  all  its  stringency  to  the  case  before  them,  and 
say  that  the  mere  omission  of  the  plaintiff  to  repair  or 
renew  the  roof  of  his  bam,  amounted  to  such  a  contribu- 
ting to  the  injun,',  as  to  exempt  the  defendants  from  the 
necessity  of  using  due  care  and  diligence  to  prevent  the 
communication  of  fire  to  the  barn.  That  the  proof  before 
the  jury  disclosed  the  facts,  that  the  roof  of  the  bam  was  a 
very  old  roof — that  at  the  time  the  fire  was  discovered,  it 
was  about  the  size  of  the  witness'  two  hands — that  when 
the  witness  was  inside  of  the  bam  throwing  water  against 
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the  roof  to  put  the  fire  out,  the  smoke  was  coming  through 
the  roof,  and  that  the  witness  could  see  the  fire  through 
the  roof,  it  was  so  open.  That  the  jury  could,  from  these 
facts  as  deposed  to  by  the  witnesses,  if  they  believed  them 
to  be  true,  form  a  pretty  correct  idea  of  the  condition  of 
the  roof.  And  that  whilst  the  court  could  not  say  that 
the  omission  of  the  plaintiff  to  repair  or  renew  the  roof, 
exempted  the  defendants  from  the  necessity  of  using  rea- 
sonable care  and  diligence,  yet  the  jury  in  assessing 
the  damages,  might  take  into  consideration  the  condition 
of  the  roof  at  the  time  the  fire  occurred,  and  also  the  fact 
that  the  plaintiff  might  have  lessened  the  hazard  or  danger 
from  sparks,  by  having  made  proper  amendment  of  the 
roof,  if  the  negligence  of  the  defendants  was  the  main  and 
immediate  cause  of  it  under  all  the  facts  and  circumstan- 
ces proved. 

The  plaintiff  had  a  verdict  for  $2500. 
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Benjamin  D.  Burton,  Guardian  ad  litem  of  Clara  Wa- 
PLES,  Respondent  below,  Appellant,  v.  Mary  Ann 
Waples,  Complainant  below,  Appellee. 

Although  irregular,  it  is  competent  for  the  Chancellor  in  a  suit  for  par- 
tition against  an  infant  defendant  to  appoint  a  guardian  ad  litem  for 
her,  after  the  decree  for  partition  and  before  the  decree  of  partition  is 
entered  in  the  case. 

Appeal  from  a  decree  of  the  Chancellor  in  partition  in 
Sussex  County  before  Gilpin,  Chief  Justice,  and  Wootten, 
Houston  and  Wales,  Associate  Judges.  The  proceeding 
below  was  on  a  petition  in  the  Court  of  Chancery  in  and 
for  Sussex  County,  at  the  suit  of  Mary  Ann  Waples  for 
the  assignment  of  the  land  devised  to  her,  as  and  for  her 
dower,  in  and  by  the  last  will  and  testament  of  her  late 
husband,  Gideon  B.  Waples,  deceased,  against  Clara  Wa- 
ples who  was  the  only  child  and  sole  devisee  of  the  remain- 
der of  the  real  estate  of  the  testator  under  his  last  will  and 
testament,  and  who  was,  at  the  time  of  the  filing  of  the 
petition,  and  when  the  subpoena  was  thereupon  issued 
for  her  appearance  and  the  decree  for  partition  was  entered 
in  the  court  and  the  order  for  the  assignment  of  the  peti- 
tioner's  portion  of  the  lands  pursuant  to  it  was  made,  a 
minor  under  the  age  of  twenty-one  years  and  without  a 
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guardian  at  law.  Upon  the  return,  however,  of  the  order 
of  assignment  by  the  commissioners  at  the  next  term  of 
the  court,  on  the  motion  of  the  soHcitor  for  the  petitioner, 
Benjamin  D.  Burton  was  appointed  guardian  ad  litem  for 
her  in  the  suit,  after  which  a  final  decree  of  partition  of 
the  lands  of  the  testator  between  the  parties  pursuant 
to  the  return  of  the  commissioners  was  entered  in  the 
case. 

Wright,  for  the  appellant.  A  minor  cannot  be  personally 
served  with  process,  and  is  not  liable  to  it,  and  cannot 
appear  in  court  as  a  party  plaintiff  or  defendant,  except  by 
a  lawful  guardian,  or  next  friend,  or  guardian  ad  litem  pre- 
viously appointed  by  the  court  for  that  purpose  in  particu- 
lar. And  the  Chancellor  can  only  do  that  upon  the  vol- 
untary appearance  of  the  minor  and  a  prayer  for  such  an 
appointment,  or  on  his  being  brought  into  court  by  a 
simimons.  2  Foub.  Eq.  239.  Coop.  Eq.  209.  Equity 
Cases  260.  Rogers  and  Wife  v.  Criiger  et  al.  7  Johns.  557. 
Nor  can  he  enter  a  final  decree,  or  any  other  decree  what- 
ever, against  an  infant  defendant  withovit  first  appointing, 
where  he  has  no  legal  guardian,  a  guardian  ad  litem  for 
him.  Roberts,  Widow  and  Heirs  v.  Stanton,  2  Mum}.  129. 
Shields'  Heirs  v.  Bryant,  3  Bibb  525.  Beverlies  v.  Miller,  6 
Mamf.  99.  Sarkies'  Heirs  v.  Segan,  3  Bibb  528.  But  even 
when  the  Chancellor  makes  the  appointment  at  the  proper 
time,  he  shoiild  not  appoint  a  guardian  ad  litem  for  an 
infant  defendant  upon  the  suggestion  and  nomination  of 
the  solicitor  for  the  complainant.  Knickerbacker  v.  De 
Freest  et  al.  2  Paige  304.  Our  statute  provides  expressly 
that  if  a  party  can  not  be  served  personally  with  process, 
and  his  appearance  be  not  duly  entered  at  the  return  of 
the  summons,  the  Chancellor  shall  make  such  further 
order  for  service  of  the  summons,  as  to  him  ma  y  seem 
proper.  Rev.  Code  189  sec.  9.  But  where  there  is  no 
appearance  entered  on  the  return  of  the  summons  by  an 
infant  without  any  guardian,  it  would  certainly  not  be  in 
accordance  with  either  the  letter  or  the  meaning  of  the 
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statute,  for  the  Chancellor  to  make  no  further  order  for 
the  further  service  of  the  summons  upon  him,  but  to  pro- 
ceed without  further  motion  or  delay,  to  enter  any  decree 
whatever  against  him. 

Smithers,  for  the  appellee.  A  guardian  ad  litem  may  be 
appointed  for  an  infant  defendant  on  the  application  of 
the  plaintiff.  Williams  v.  Wrim,  10  Ves.  158.  The  court, 
however,  will  not  appoint  such  a  guardian  on  the  nomi- 
nation of  the  plaintiff  or  his  solicitor,  and  such  was  not 
done  in  this  case.  The  decree  entered  in  the  case  before 
the  appointment  of  the  guardian  ad  litem,  was  but  an  in- 
terlocutory decree,  and  such  as  the  Chancellor  was  bound 
to  enter,  as  a  matter  of  coiirse,  under  the  statute  for  the 
partition  of  lands  devised  in  any  case,  and  which  no  de- 
fendant, whether  an  infant  or  an  adult,  could  resist  or 
prevent,  and  which  he  was  also  bound  to  make  at  that 
term  on  the  petition  presented  to  him.  In  other  States, 
the  statutory  provisions  on  the  subject  are  unlike  our  own; 
and  where  they  absolutely  require  a  guardian  ad  litem  in 
such  a  case  as  this,  the  rulings  are  otherwise.  Such  is  the 
law  in  the  State  of  New  York.  In  the  Matter  of  Stratton 
and  others,  1  Johns.  508  and  In  the  Matter  of  Sharp  and 
others,  10  Johns.  486,  show  such  to  be  the  statute  and  the 
rule  in  that  State.  But  in  general,  that  such  a  proceeding 
against  an  infant  defendant  without  the  appointment  of 
a  guardian  ad  litem  for  him,  will  not  invalidate  it,  is  equal- 
ly well  settled.  5  U.  S.  Dig.  353.  The  first  decree 
which  was  entered  in  the  case  before  the  appointment  of 
the  guardian  ad  litem,  was  in  strict  conformity  with  the 
express  and  imperative  provision  of  our  statute,  which 
requires  that  if  upon  the  return  of  the  stimmons  in  a  pro- 
ceeding for  partition  of  lands  before  the  Chancellor,  the 
parties  summoned  shall  not  appear,  or  appearing  shall  not 
show  sufficient  cause  against  making  partition  of  the 
premises,  the  Chancellor  shall  enter  upon  the-  record  of 
the  court  a  decree  that  partition  be  made  among  the  par- 
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ties  interested,   stating  the  share  to  be  allotted  to  them 
respectively.     Rev.  Code,  288,  sec.  10. 

Wright  replied. 

Gilpin,  C.  J .,  announced  the  decision  of  the  court.  The 
infancy  of  the  respondent  appeared,  it  was  true,  in  the 
very  inception  of  the  case,  and  although  it  would  have 
been  the  regular  and  proper  course  in  such  a  case,  to  have 
appointed  a  guardian  ad  litem  for  her  prior  to  the  entry  of 
the  decree  for  partition,  the  omission  to  do  it  amounted, 
it  seemed  in  the  case,  to  nothing  more  than  an  irregular- 
ity merely,  and  such  a  guardian  was  afterward  appointed 
for  her  and  before  the  final  decree  of  partition  was  entered 
in  it,  and  there  had  been  no  suggestion  or  intimation  made 
on  her  behalf,  either  then  or  now,  either  in  the  court  be- 
low, or  in  this,  that  she  had  any  cause  to  show  against  the 
partition  as  prayed  for,  or  that  any  actual  harm  had  been 
done  her  in  the  premises,  by  reason  of  the  omission  to 
appoint  the  guardian  ad  litem  on  the  return  of  the  sum- 
mons. It  consequently  does  not  present  a  sufficient  ground 
for  reversing  the  final  disposition  of  the  matter  and  decree 
of  the  Chancellor  in  the  case.  It  was  competent  for  him 
to  make  the  appointment  when  it  was  made  by  him  in  the 
case. 

The  decree  is  therefore  afifirmed. 


John  Doe,  on  the  demise  of  Trusten  P.  McColley,  v. 
Richard  Roe,  casual  ejector,  and  Isaac  Lampleugh  and 
Eliza  J.  Lampleugh,  late  Eliza  J.  May,  his  wife,  and 
others. 

A  devise  to  a  grandson  of  the  testator,  of  a  lot  of  ground  with  all  the 
buildings  and  improvements  thereunto  belonging,  to  him  and  his  heirs 
if  any  be  should  have,  but  if  he  should  die  without  any  heirs,  then  in 
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that  case  the  lands  and  premises  so  devised  to  him,  shall  be  the  right 
and  property  of  another  grandson  of  his,  gives  an  estate  tail  therein  to 
the  former  and  a  remainder  in  fee  simple  therein  to  the  latter. 
Whether  or  not  the  words,  "right  and  property",  when  applied  to  a  de- 
vised estdte,  are  sufficient  propria  vigore,  unexplained  by  the  context  or 
scope  of  the  will,  to  pass  a  fee,  yet  if  it  is  clear  to  the  court  from  the 
context  and  general  scope  of  the  wiU,  that  they  were  used  by  the  testa- 
tor with  an  intent  to  pass  the  fee  simple,  the  court  must  so  construe 
them. 

This  was  an  action  of  ejectment  by  Trusten  P.  McColley, 
the  plaintiff,  who  had  acquired  by  purchase  all  the  right 
and  title  of  the  heirs  at  law  of  David  Black  deceased  who 
was  one  of  the  heirs  at  law  of  George  Black  deceased, 
the  testator  hereinafter  mentioned,  in  a  lot  of  ground 
with  the  appurtenances,  situate  in  Cedar  Creek  hundred 
and  containing  about  three  acres,  to  recover  the  same  from 
the  defendants,  heirs  at  law  of  George  May  deceased, 
and  a  case  stated  therein  with  the  questions  of  law  re- 
served by  the  Superior  Court  in  and  for  Sussex  County, 
to  be  heard  before  all  the  Judges  in  this  court,  and  which 
was  heard  before  all  of  them. 

They  arose  in  the  case  under  the  last  will  and  testa- 
ment of  the  said  Geroge  Black  deceased,  which  was  as 
follows,  so  far  as  is  necessary  to  state  ':he  devises  in  it: 

First,  I  give  and  bequeath  to  my  grandson,  Benjamin 
Black,  son  of  Benjamin  Black,  deceased,  one  Lot  of 
ground  with  all  the  Buildings  and  improvements  there- 
unto belonging  and  being  the  same  where  Jesse  Deputy 
now  lives  and  being  part  on  the  North  side  of  Cedar 
Creek  road  and  part  on  the  South  side  of  said  road,  begin- 
ning at  a  stone  on  the  North  side  of  the  Fork  landing 
road  and  in  a  division  run  across  my  plantation  in  the 
year  1812  by  James  Johnson  (surveyor),  and  from  said 
stone  with  the  division  line  about  South  17°  West  so  far 
as  shall  make  straight  line  across  said  lot  until  it  inter- 
sects with  the  line  of  my  land  and  land  formerly  of  Levi 
Oliver,  deceased,  supposed  to  contain  three  acres  more  or 
less,  to  him  and  his  heirs,  if  any  he  should  have,  but  if 
he  shotild  die  without  any  heir,  then  in  that  case  the  land 
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and  premises  so  devised  to  him  shall  be  the  right  and 
property  of  my  grandson  George  May. 

Second,  I  give  and  bequeath  to  my  daughter,  Elizabeth 
Morris,  twenty-five  cents  to  be  paid  her  by  my  Executor. 

Third,  I  give  and  bequeath  to  my  daughter,  Sarah  May, 
twenty-five  cents  and  no  more  to  be  paid  by  my  Executor. 

Fourth,  I  give  and  bequeath  to  my  son,  David  Black, 
all  the  lands  I  have  right  to,  not  heretofore  disposed  of, 
also  my  Mare,  Bridle  and  Saddle,  one  bed  and  furniture, 
one  still,  and  all  my*  casks  and  cider  works.  But  if  my 
son  David  should  die  without  leaving  any  lawful  heir, 
then,  and  in  that  case,  the  land  so  to  him  devised  shall 
be  the  right  and  property  of  my  grandson  George  May. 

Fifth,  I  give  and  bequeath  to  my  grand-daughter,  Nancy 
Holedger,  one  bed  and  furniture. 

Sixth,  I  give  and  bequeath  to  my  grand-daughter  Eliza- 
beth Black,  and  daughter  of  Atkinson  Black,  deceased, 
one  bed  and  furniture,  one  large  red  chest,  also  one  third 
part  of  all  my  personal  Estate  that  has  not  before  been 
disposed  of. 

Seventh,  I  give  and  bequeath  to  my  two  great  grand- 
children, Benjamin  Adams  Holedger,  and  Mary  Elizabeth 
Holedger,  all  the  residue  of  my  personal  Estate. 

The  questions  reserved  immediately  involved  the  con- 
struction of  the  first  item  of  the  will,  as  affected  or  mod- 
ified by  the  fourth  and  other  items  of  it,  under  the  facts 
stated,  which  were  in  effect,  that  the  will  was  executed  on 
the  5th  of  February,  and  after  the  death  of  the  testator 
was  admitted  to  probate  on  the  3rd  of  April  1826,  and 
that  he  left  to  survive  him  three  living  children,  of  whom 
the  said  David  Black,  since  deceased,  was  one,  and  the 
issue  of  three  deceased  children,  of  whom  his  said  grand- 
son, the  said  devisee,  Benjamin  Black,  was  one,  and  his 
said  grandson,  the  said  devisee,  George  May,  son  of  his 
daughter,  the  said  Sarah  May,  was  another.  That  after 
the  death  of  the  testator,  his  said  grandson  and  devisee, 
Benjamin  Black,  went  into  possession  of  the  premises 
devised  to  him  in  the  first  item  of  the  will,   and  after- 
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ward  died  without  issue,  and  intestate,  leaving  the  said 
George  May,  the  said  grandson  of  the  testator  and  de- 
visee in  remainder,  in  the  same  item  of  the  will,  to  sur- 
vive him,  who  thereupon  entered  into  possession  of  the 
said  devised  premises  and  afterward  died  intestate,  leav- 
ing to  survive  him  as  his  widow,  and  as  heirs  at  law,  the  said 
Eliza  J.  Lampleugh  late  Eliza  J.  May,  wife  of  the  said 
Isaac  Lampleugh,  and  the  other  defendants  in  the  action. 
And  it  was  also  expressly  stated  and  admitted  that  the 
said  George  May  was  a  collateral  heir  at  law  of  the  said 
Benjamin  Black,  the  first  devisee  named  in  the  said  item 
of  the  will.  And  thereupon  the  questions  of  law  stated 
and  reserved  were  as  follows : 

First.  What  estate  did  the  said  Benjamin  Black,  the 
said  devisee,  take  under  and  by  virtue  of  the  said  devise? 

If  he,  the  said  Benjamin  Black,  took  an  estate  in  fee 
simple,  the  judgment  is  to  be  rendered  in  favor  of  the 
plaintiff. 

Second.  But  if  the  said  Benjamin  Black,  the  said  de- 
visee, took  an  estate  tail  general  under  the  said  devise, 
what  estate  did  the  said  grandson  George  May,  and  de- 
visee in  remainder,  take  under  and  by  virtue  of  it  ? 

If  the  said  George  May  took  but  a  life  estate  under  the 
said  devise,  then  judgment  is  to  be  entered  for  the 
plaintiff.  If,  however,  he  the  said  George  May  took  an 
estate  in  fee  simple  under  the  said  devise,  then  judgment 
is  to  be  entered  for  the  defendant. 

It  was  also  expressly  stated  and  admitted,  in  addition 
to  the  foregoing  statement  of  facts,  that  the  testator 
left  other  lands,  which  he  devised  in  his  said  will  to  his 
said  son  David  Black,  who  after  the  death  of  the  testator, 
entered  into  the  possession  of  them  and  died  leaving  law- 
ful issue  and  heirs  of  his  body  to  survive  him,  who  have 
since  sold  and  conveyed  all  their  right,  title  and  estate  as 
such  heirs  at  law  of  the  said  David  Black  deceased,  in 
and  to  all  the  lands  and  tenements  whereof  the  testator 
died  intestate,  to  the  said  Trusten  P.  McColley,  the  plain- 
tiff in  the  action. 
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Layton,  for  the  plaintiff.  The  heirs  at  law  cannot  be 
disinherited  except  by  express  words,  or  necessary  im- 
plication in  a  will.  6  Cruise  Dig.  173,  197.  Prec.  in  Chan. 
473.  Cowp.  99.  2  Binn.  19.  1  Harr.  &  Johns.  421.  6  T.  R. 
671.  And  the  intention  of  the  testator  is  to  govern  in  the 
construction  of  the  will,  if  it  can  be  gathered  and  ascer- 
tained from  the  careful  examination  and  consideration  of 
the  whole  of  it.  6  Cruise  Dig.  171,  172.  Harrison  v.  Nixon, 
9  Pet.  483.  But  if  a  devise  be  uncertain,  or  there  is  any  rea- 
sonable doubt  as  to  its  meaning,  the  title  of  the  heirs  at 
law  must  be  preferred,  and  must  prevail  in  the  decision  of 
the  question  as  to  the  construction  of  it.  6  Cruise  Dig.  197. 
1  Pow.  on  Dev.  348.  Cowp.  235.  6  T.  R.67\.  A  devise  to  a  man 
and  his  heirs,  gives  an'  estate  in  fee  simple  and  in  conse- 
quence of  this  principle,  there  can  be  no  estate  in  remain- 
der limited  upon  or  after  an  estate  in  fee  simple.  As,  for 
instance,  where  there  is  a  devise  to  a  person  and  his  heirs, 
and  if  he  dies  without  heirs,  remainder  to  another,  the  re- 
mainder is  void,  and  the  first  devisee  takes  the  land  in  fee 
simple  absolutely  discharged  and  relieved  of  the  remain- 
der. 6  Crtiise  Dig.  296.  Fearne  179.  2  Pr.  Wnis.  369.  The  de- 
vise over  was  inconsistent  with  the  first  devise  and  was 
therefore  void  in  law.  But  admitting  for  the  sake  of 
argument,  that  the  first  devisee  in  this  case,  the  present 
Benjamin  Black,  did  not  take  an  estate  in  fee  under  the 
devise  in  question,  but  only  an  estate  tail  general  in  the 
premises,  what  estate  did  George  May  take  in  the  remain- 
der given  to  him  in  the  devise,  if  Benjamin  Black,  the  first 
devisee,  should  die  without  any  heir?  He  took  but  an 
estate  for  the  term  of  his  natural  life  merely,  for  the  want 
of  any  appropriate  words  of  limitation  in  the  devise  over 
to  him,  to  give  him  any  larger  or  greater  estate  under  it. 
After  just  before  devising  the  lot  and  premises  in  question 
in  the  preceding  clause  of  the  same  item  of  his  will  in 
technical  terms  to  his  grandson,  Benjamin  Black,  "to  him 
and  his  heirs,  if  any  he  should  have,  but  if  he  shotdd  die 
without  any  heir,"  then  and  in  that  case,  the  land  and 
premises  so  devised  to  him,  "shall  be  the  right  and  prop- 
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erty  of  my  grandson,  George  May,"  and  following  in  the 
same  sentence  and  almost  immediately  after  the  techni-' 
cal  and  peculiarly  appropriate  words  to  convey  a  fee  simple 
title  either  by  will  or  deed  just  before  quoted,  if  it  was 
the  design  and  intention  of  the  testator  to  give  an  estate 
in  fee  simple  to  the  latter  as  well  as  to  the  former,  in  case 
the  former  should  die  without  any  heir,  why  should  he 
not  also  have  added  to  the  deivse  to  the  latter,  the  same 
words,  "to  be  the  right  and  property  of  my  grandson. 
George  May  and  his  heirs'"  The  terms  used,  the  words  "to 
be  the  right  and  property  of,"  have  no  peculiar  import, 
effect,  or  signification,  and  are  not  sufficient  in  a  devise  of 
real  estate  to  confer  a  fee  simple  title,  or  any  larger  estate 
therein  than  for  the  term  of  the  devisee's  life.  1  Jaryn.  on 
Wils  571,  574,  137,  138.  Cro.  Car.  447.  2  Ld.  Ray.  1326. 
Gilh.  Eq.  Cases.  30.  7  Tatmt.  79.  2  Aik.  102.  2  Bos.  &  Pul. 
214.  2  J  arm.  on  Wils  Ul.  3  Chan.  Rep.  S7 .  U  East  220. 
There  is  no  term  used  in  the  devise  over  to  his  grandson, 
George  May,  equivalent  to  the  comprehensive  word  "es- 
tate" in  its  general  legal  import  in  a  devise. 

Wright,  for  the  defendant.  The  first  limitation  in  the 
devise  which  is  to  the  grandson,  Benjamin  Black,  is  an 
estate  tail,  and  the  limitation  over  on  his  death  without 
any  heirs  of  his  body,  for  that  is  what  it  evidently  means 
when  we  take  into  view  all  the  provisions  of  the  will,  to 
his  grandson,  George  May,  is  an  estate  in  fee.  Fearne  on 
Rem.  465,  467.  6  Cruise  277.  Ide  v.  Ide,  5  Mass.  501.  No 
technical  words  are  necessary  in  a  will  to  create,  or  confer 
an  estate  in  fee  simple.  "All  my  right  and  title"  and 
"all  my  real  property,"  have  been  held  sufficient  in  a  will 
to  include  and  give  the  fee  in  the  land  devised.  Ram.  on 
Wills,  8  Law  Libr.  25.  Cordry  v.  Adams  &  wife,  1  Harr.  439.  2 
Bouv.  Law  Die.  394.  2  Jarm.  on  Wills  190.  4  Kent's  Com. 
535.  18  Ves.  Jr.  193.  16  East  221.  17  John.  281.  6  Binn.  94.  4 
Pet.  511.  6  Barn  &  Cres.  512.  And  he  took  it  by  way  of 
remainder,  and  not  by  executory  devise,  because  it  was 
evident   from   the  other  provisions   of  the  will   and  from 
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the  fact  that  his  grandson,  George  May,  was  a  cousin, 
and  consequently,  a  collateral  heir  at  law  to  his  grandson, 
Benjamin  Black,  that  it  was  the  intention  of  the  testator 
to  provide  for  the  indefinite  failure  of  the  heirs  of  his 
body,  and  not  of  his  heirs  entirely,  and  that  the  devisee 
over  should  take  the  premises  and  all  the  right  and  prop- 
erty which  could  then  be  held  or  owned  in  them,  which 
would  constitute  a  remainder  over  in  fee  simple  to  George 
May  expectant  on  the  determination  of  the  estate  tail  in 
the  first  devisee,  Benjamin  Black.  Ide  v.  Ide,  5  Mass. 
501.  The  testator  mentions  all  his  children  and  grand- 
children in  his  will,  and  it  is  manifest  from  the  various 
provisions  of  it,  that  he  intended  to  make  a  final  dispos- 
ition of  all  his  property  and  all  his  estate  in  it,  by  virtue 
of  the  several  bequests  and  devises  as  contained  and  ex- 
pressed by  him  in  it.  If  the  devise  over  to  George  May 
is  not  in  fee,  but  only  a  life  estate,  upon  his  death,  his 
daughter,  Sarah  May,  and  mother  of  George  May,  would 
have  been  from  the  time  of  the  testator's  death,  an  heir 
at  law  of  the  intestate  residue  of  his  estate  in  the  prem- 
ises, contrary  to  the  express  bequest  of  the  small  legacy 
and  no  more  of  his  property  to  her,  and  the  ruling 
of  the  court  in  the  case  before  cited,  of  Cordry  v.  Adams 
&  Wife,  1  Harr.  441.  But  there  is  no  residuary  devise  of 
real  estate,  and  can  be  none  under  the  will,  for  it  cannot 
be  so  considered  under  the  devise  in  the  fourth  item  of 
it,  in  which  he  says  "I  give  and  bequeath  to  my  son 
David  Black,  all  the  lands  I  have  right  to,  not  heretofore 
disposed  of,"  under  the  will,  of  course,  he  means,  to 
his  grandsons,  Benjamin  Black  and  George  May  in  the 
first  item  of  it,  and  where  there  is  no  residuary  devise 
of  the  testator's  real  estate  in  the  will,  a  general  devise 
without  words  of  limitation,  will  be  enlarged  to  a  fee  to 
carry  out  the  evident  intention  of  the  testator.  Doe  d. 
Harrington  v.  Dill,  1  Hotist.  410.  The  grandson,  George 
May,  was  furthermore,  manifestly  the  third  special  object 
of  the  testator's  bounty,  and  the  first  after  the  death  of 
his  son,  David,  and  his  grandson,  Benjamin  Black,  with- 
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out  heirs  of  their  bodies  and  their  name,  for  they  were  the 
only  devisees  who  bore  his  name,  and  because  in  that 
event,  all  his  lands,  those  devised  to  his  son,  David  Black, 
in  the  fourth  item,  as  well  as  the  land  devised  to  his 
grandson,  Benjamin  Black,  in  the  first  item,  are  devised 
over  to  him  in  the  same  identical  language,  that  is  to  say. 
all  shall  be  in  that  case,  "the  right  and  property  of  my 
grandson,  George  May."  And  those  words  clearly  refer 
according  to  his  intendment,  understanding  and  applica- 
tion of  them,  to  his  interest  and  estate  in  them,  and  not 
simply  to  the  corpus  of  the  property,  and  will  be  so  con- 
sidered and  construed  by  the  court.  1  Houst.  410.  But  if 
he  did  not  take  an  estate  in  fee  under  it,  he  must  have 
taken  by  executory  devise  under  it,  and  that  is  a  construc- 
tion which  a  court  will  never  give  to  a  devise  when  it  can 
be  construed  to  be  good  by  way  of  remainder.  Ide  v. 
Ide,  5  Mass.  501.  Fearne  on  Rem.  386,  393. 

Lay  ton  replied. 

Bates,  Chancellor,  announced  the  opinion  of  the  court.  Upon 
this  case  stated  there  are  reserved  two  questions  touching 
the  construction  of  a  devise  in  the  will  of  George  Black, 
deceased,  expressed  thus : 

"First,  I  give  and  bequeath  to  my  grandson  Ben- 
jamin Black,  son  of  Benjamin  Black  deceased,  one  lot  of 
ground,  with  all  the  buildings  and  improvements  there- 
unto belonging  &c.  (describing  it),  supposed  to  contain 
three  acres,  more  or  less;  to  him  and  his  heirs  if  any  he 
should  have,  but  if  he  die  without  any  heir,  then  and  in 
that  case  the  land  and  premises  so  devised  to  him  shall 
be  the  right  and  property  of  my  grandson  George  May." 

The  first  question  reserved  is,  what  estate  did  Benjamin 
Black  take?  whether  a  fee  simple,  or  an  estate  tail? 

This  question  ought  not  to  have  been  discussed.  It  is 
governed  by  a  rule  settled  as  far  back  as  the  reports  of 
Croke,  James,  and  never  doubted.  The  term  "heirs," 
though  appropriate  to  pass  the  fee  simple,  may  be  quali- 


DOE   d.    McCOLLEY   v.    LAMPLEUGH    et   al.  469 


fied  by  any  subsequent  words  which  shew  the  intention  of 
the  testator  to  give  only  an  estate  tail.  Cruise's  Dig. 
Tit.  38.  Ch.  12.  sec.  7: — and  such  is  the  effect  where  after 
a  devise  to  one  and  his  heirs  there  is  a  limitation  over 
upon  his  death  without  heirs,  to  a  person  who  would  be  a 
collateral  heir  to  the  first  devisee.  As  the  collateral  heir 
is  to  take  after  the  extinction  of  the  heirs  of  the  first  de- 
visee, it  is  clear  that  by  the  latter,  the  testator  meant  a 
class  of  heirs  exclusive  of  the  devisee  over,  which  must  be 
heirs  of  the  body.  This  manifest  intention  the  law  gives 
effect  to,  and  this  is  done  the  more  readily  because  this 
construction  saves  the  devise  over,  which  as  a  limitation 
after  a  fee  simple,  and  to  take  effect  upon  a  general  failure 
of  heirs  or  issue,  would  be  void,  but  is  good  as  a  remainder 
after  an  estate  tail.  This  rule  has  been  applied  in  cases 
stronger  than  the  present  one;  as  where  the  first  devise 
was  to  one  and  his  heirs  forever,  Tyte  v.  Willis,  Cases 
temp.  Talb.  1.  Doe  v.  Black  1  E.  C.  L.  R.  460,  or  to  one 
and  his  right  and  lawful  heirs  and  assigns.  Morgan  v. 
Griffeths,  Cowp.  234.  Fearne  on  Rem.  350.  Cruise's  Dig. 
Tit.  38.  Ch.  12.  sec.  20.  If  Benjamin  Black's  dying 
without  any  heir,  could  be  restrained  to  dying  without 
issue  living  at  his  death,  then  and  then  only,  might  the 
first  devise  stand  as  a  fee  simple  determinable  on  his  death 
without  issue  surviving,  with  an  executory  devise  over  to 
George  May.  But  this  construction  is  inadmissible  under 
the  rule  which  requires  express  words  to  restrain  the 
words  "dying  without  issue  or  heirs"  to  the  death  of  the 
first  devisee.  We  were  pressed  in  the  argument  to  hold 
that  the  limitation  over  is  void  and  not  to  be  at  all  consid- 
ered in  the  construction  of  the  first  devise,  because  it  is 
repugnant  to  the  nature  of  the  estate  first  devised,  that 
being  a  fee  simple.  But  this  begs  the  very  question  to  be 
decided,  which  is  whether  the  first  devisee,  Benjamin  Black, 
does  take  the  fee  simple. 

The  Court  is  of  opinion,  in  answer  to  the  first  question 
reserved,  that  Benjamin  Black  under  this  devise  takes  an 
estate  tail. 
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The  second  question  is,  whether  the  remainder  limited 
to  George  May  after  the  devise  in  tail  to  Benjamin  Black, 
is  a  fee  simple,  or  an  estate  for  life?  This  turns  upon  the 
construction  of  the  testator's  direction  that  upon  the  death 
of  Benjamin  Black  without  any  heir,  the  lot  should  be  the 
right  and  property  of  his  grandson,  George  May.  We  do 
not  find  it  necessary  to  decide  the  general  question 
whether  such  words  as  "right  and  property"  when  ap- 
plied to  a  devised  estate,  are  sufficient  propria  vigore,  unex- 
plained by  the  context  or  the  scope  of  the  will,  to  pass  a  fee. 
For  even  supposing  these  words  when  standing  alone, 
must  be  held  to  be  ambiguous,  as  applicable  either  to  an 
estate  in  fee,  or  an  estate  for  life,  still  it  is  apparent  to  the 
Court  on  the  face  of  this  will  that  the  testator  used  them 
in  the  sense  of  absolute  ownership  and  with  the  intention 
to  give  the  fee  simple;  and  it  is  our  duty  to  consti-ue  the 
words  in  the  sense  in  which  the  testator  used  them. 

The  whole  frame  of  this  will  manifests  a  definite  pur- 
pose on  the  part  of  the  testator,  to  dispose  of  his  entire 
estate,  and  that  his  family  should  take  under  his  will,  and 
not  otherwise,  all  the  provision  to  come  to  them  from  his 
estate.  He  first  devises  specifically  the  lot  in  controversy 
to  his  grandson,  Benjamin  Black  in  tail,  with  remainder  to 
May.  Considering  so  much  of  his  real  estate  as  disposed 
of,  he  devises  what  remains  of  it  to  his  son,  David  Black 
in  tail,  with  remainder  in  the  same  words  to  his  grandson, 
George  May.  Of  his  personal  estate,  he  divides  his 
household  furniture  between  two  grand-daughters,  Nancy 
Holedger  and  Ehzabeth  Black.  To  his  two  daughters, 
Elizabeth  and  Sarah  each,  he  gives  a  nominal  legacy, 
clearly  intended  to  be  all  they  should  receive  from  his 
estate,  so  expressed  to  be  in  the  bequest  to  one  of  them. 
The  residue  of  the  personal  estate  he  bequeaths  to  two 
grandchildren,  Benjamin  A.  Holedger  and  Mary  E.  Hol- 
edger. He  left  no  other  descendants,  and  no  widow. 
Here  is  evident  pains  on  the  part  of  the  testator  to  embrace 
within  the  will,  every  kind  and  parcel  of  his  estate,  and 
to  name  and  provide  for   (so  far  as  he  meant  to  benefit 
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them)  all  his  descendants,  being  all  the  persons  who 
would  have  taken  under  an  intestacy.  This  evidence  of 
the  testator's  intent  gathered  from  the  general  scope  of 
the  will,  is  strongly  confirmed  by  the  two  clauses  dispos- 
ing of  his  real  estate  considered  together,  the  first  and 
fourth  items  of  it.  The  first  clause  devises  the  lot  in 
controversy,  to  Benjamin  Black  in  tail  with  remainder  to 
May.  The  fourth  devises  his  other  lands  to  David  Black 
in  tail  with  like  remainder  to  May.  Now,  the  language  of 
the  fourth  clause  strongly  implies  that  the  small  lot  before 
devised  to  Benjamin  Black  and  May,  had  been  fully  dis- 
posed of  by  the  first  clause,  so  as  to  carry  all  the  testator's 
estate  in  it.  Such  is  the  natural  sense  of  the  words  of  the 
fourth  clause :  "I  give  and  bequeath  to  my  son  David 
Black  all  the  lands  that  I  have  right  to  not  heretofore  dis- 
posed of  &c."  But  in  addition  to  the  force  of  these 
words,  as  evidence  that  the  testator  intended  in  the  first 
clause  to  dispose  of  his  whole  estate  in  the  lot,  there  is 
another  consideration.  It  is  most  certain  that  the  testator 
meant  to  leave  no  real  estate  intestate  to  descend  among 
his  heirs  at  law;  but  that  it  should  all  pass,  first  to  the 
descendants  bearing  his  own  name,  the  Blacks,  and  after 
them  to  May.  The  fourth  clause  was  drawn  as  a  residu- 
ary devise  of  all  his  real  estate;  and  if  its  phraseolog>' 
does  not  aptly  apply  to  a  partial  estate  in  the  land  before 
devised,  this  is  only  because  no  such  estate  in  the  land 
before  devised,  was  thought  to  have  been  left  undisposed 
of.  Now,  the  consideration  to  which  we  refer,  and  it  is  one 
of  much  force,  is  this, — that  for  the  testator  to  leave  under 
the  first  clause  an  undisposed  of  remainder  after  a  life 
estate  in  George  May,  to  pass  as  part  of  the  residue  of  his 
real  estate  under  the  fourth  clause,  (which  according  to 
his  plain  purpose  in  the  disposal  of  his  real  estate  it  must 
do)  would  involve  a  result  too  absurd  for  a  sound  mind  to 
have  intended.  The  effect  would  be  that  an  undipsosed  of 
remainder  to  take  effect  upon  George  May's  death,  is  ex- 
pressly so  limited  that  the  property  would  return  to  him 
long  after  his  death,  and  after  an  intermediate  estate  tail 
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in  David  Black,  to  be  again  held  by  May  during  his  life; 
and  then  too,  after  all  this  nnanifest  effort  to  dispose  by 
will  of  a  three  acre  lot,  there  would  at  last  be  a  remainder 
intestate. 

We  do  not  decide  that  a  testator's  intention  to  dispose 
of  his  whole  estate  thus  collected  from  his  will,  should  be 
executed  by  raising  a  fee  in  a  case  where  he  has  failed  to 
use  any  words  capable  by  construction  of  passing  the  fee. 
Such   was   Denn  v.   Gaskin,   Cowp.  657,    a  leading   case  of 
that  class,  but  were  such  the  case  here,  we  could  only  say, 
as  did  Lord  Mansfield  there,  quod  voluit,  non  dixit.    Except 
in  a  few  special  cases  of  estates  in  fee,  arising  by  implica- 
tion   from    provisions    in    the    will    which    cannot    receive 
effect  without  the  fee,  some  expressions  descriptive  of  the 
estate  given,  tantamount  to  words  of  limitation,  have  been 
held  to  be  necessary;    and  such  is  the  weight  of  authority, 
though    some    decisions    have   overstepped    this    limit,   as 
Bates  V.  Clayton,  8  East  141,  and  Cordry  v.  Adams,  1  Han. 
439.     Again,  we  do  not  decide  that  such  an  intention  col- 
lected at  large  from  the  will,  should  be  carried  into  effect 
in  the  face  of  an  express  limitation  for  life.     But  this  tes- 
tator has  employed  words,  which,  even  if  they  do  not  ne- 
cessarily import  a  devise  in  fee  simple,  may,  at  least,  bear 
that  construction, — a  construction  which  certainly  does  no 
violence  to  the  text,  and  perhaps,  is  really  the  most  natural 
one.      Let  us   examine  the  words.     The  direction  is  that 
the  premises  in  a  certain  event   "shall  be  the  right  and 
property   of   George    May."      This   implies  more   than   do 
the  terms  of  a  general  devise,  such  as  "I  give  a  lot  &c." 
The  words  "right  and  property"  are  here  used  to  meas- 
ure or  describe  the  estate   given;   as  if  it  were  said,    "I 
give  all  that  lot  &c.  to  be  the  right  and  property  of  George 
May," — or   "to   George    May   to   be   his   right   and   prop- 
erty"— "Right"    and    "property,"    it    is    true,    are    words 
which  in  the  mind  of  a  lawyer,  apply  to  an  estate  of  any 
quantity,  inheritable  or  for  life,  or  even,  to  a  less  estate; 
but  outside  of  the  bar,  they  are  commonly  used,  and  es- 
pecially   the    word    "property,"    to    express    the    absolute 
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ownership,  and  to  the  popular  understanding  they  carrx' 
that  idea.  In  this  very  will  in  the  fourth  clause  the  word 
"right"  is  used  as  descriptive  of  the  testator's  entire  estate 
in  the  lands  there  devised.  An  unprofessional  draftsman 
ignorant  of  the  technical  words  for  limiting  a  fee  simple, 
might  naturally  lay  hold  of  such  expressions.  Such  was 
the  writer  of  this  will.  His  mode  of  using  the  word 
"heirs,"  in  both  the  first  and  fourth  clauses,  shews  that  he 
supposed  it  to  include  only  descendants;  while  his  studi- 
ous selection  and  use  in  both  clauses,  of  the  phrase  "right 
and  property,"  to  describe  the  estate  limited  over,  is  an 
evident  labor  after  expressions  to  carry  a  larger  estate 
than  those  first  limited,  the  estates  tail. 

Thus  it  is  clear  to  the  Court  from  the  context  and  the 
general  scope  of  the  will  that  the  words  of  this  devise 
were  used  by  the  testator  with  an  intent  to  pass  the  fee 
simple;  and,  therefore,  we  must  so  construe  them.  No 
rules  of  law  are  plainer  or  better  settled  than  those  which 
govern  this  whole  subject.  In  wills  technical  terms  are 
not  required — words  of  inheritance  are  not  essential  in 
order  to  pass  a  fee  simple.  Any  language,  however  infor- 
mal, will  be  sufficient,  if  used  with  a  clear  intent  to  pass 
the  fee.  In  construing  the  words  used,  prima  facie  techni- 
cal terms  will  be  held  to  bear  their  legal  sense,  and  popu- 
lar expressions  will  be  taken  in  their  ordinary  acceptation; 
but  this  presumption  rests  upon  the  supposed  intention  of 
the  testator  so  to  use  them.  His  real  meaning  is  open  to 
be  explained  by  anything  apparent  on  the  face  of  the  will, 
and  the  sense,  thus  ascertained,  in  which  a  testator  has 
employed  the  words  or  expressions,  must  prevail,  if  the 
operation  to  be  given  them  is  consistent  with  the  rules  of 
law.  This  is  the  result  of  the  whole  course  of  decisions. 
They  are  collected  in  the  text  books  and  need  not  be 
cited. 
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Thomas  Pickering,  Complainant  below,  Appellant,  v. 
Charles  H.  B.  Day  and  William  Whitaker,  sheriff, 
Defendants  below.  Respondents. 

Under  the  fourth  section  of  the  act  of  Congress  in  relation  to  internal 
revenue,  approved  July  1st,  1862,  the  collector  of  an  internal  revenue 
district,  is  the  recognized  agent  of  the  government,  and  is  responsible 
both  to  the  government  and  to  individuals,  for  all  moneys  collected  and 
all  acts  done  by  his  deputy  collectors,  who  are  his  agents  and  are  alone 
responsible  to  him,  and  he  may,  or  may  not,  take  security  from  such  a 
deputy  for  the  faithful  discharge  of  the  duties  of  his  office,  at  his  pleas- 
ure. 

Molasses  manufactured  from  Sorghum,  was  subject  to  taxation  under  sec- 
tion 75  of  said  act  and  under  section  94  of  the  act  approved  June  30th, 
1864,  under  the  former  at  the  rate  of  three  per  cent,  ad  valorem,  and 
under  the  latter  of  five  pei'  cent,  ad  valorem. 

If  the  collector  consents  to  the  use  of  the  pubhc  money  by  his  deputy  col- 
lector in  his  private  business  of  buying  and  speculating  in  grain,  it  will 
be  a  fraud  on  the  sureties  of  the  latter,  and  will  discharge  them  from 
their  liability  on  his  bond  for  a  defalcation  on  his  part  resulting  from 
it. 

The  true  meaning  of  the  rule  established  in  courts  of  equity,  that  an  an- 
swer which  is  responsive  to  the  allegations  and  charges  of  the  bill  and 
contains  clear  and  positive  denials  thereof  must  prevail,  unless  it  is 
overcome  by  the  testimony  of  two  witnesses  to  the  substantial  facts,  or, 
at  least,  of  one  witness  fortified  and  sustained  by  corroborative  facts 
and  circumstances,  is  not  that  the  testimony  of  one  witness  with  such 
corroborative  facts  and  circumstances  is  indispensable  in  all  cases.  Be- 
cause circumstances  alone  may  sometimes  be  found  in  the  answer  itself, 
or  in  documentary  evidence  referred  to  in  it,  more  than  sufficient  to 
countervail  the  denials  of  it.  The  rule  properly  applies  to  the  case  of  an 
answer  opposed  only  by  the  testimony  of  a  single  witness.  But  to  have 
this  effect,  the  witness  must  not  only  be  competent,  but  his  testimony 
must  be  creditable,  and  the  corroborative  circumstances  must  materially 
support  the  witness  and  strengthen  his  testimony,  so  that  when  both 
are  considered  together,  they  may  be  sufficient  to  satisfy  the  conscience 
of  the  court  that  the  allegations  and  charges  of  the  bill  in  respect  to  the 
points  in  dispute  are  true. 

If  the  language  of  a  statute  or  the  saving  clauses  in  it,  are  deficient  in 
precision  and  clearness,  or  faulty  and  imperfect  in  phraseology  or 
structure,  the  court  is  bound  to  give  them  such  interpretation  as  may 
appear  best  adapted  to  effectuate  the  object  contemplated  in  the  en- 
actment of  it ;  and  if  it  is  obvious  that  by  a  particular  construction  great 
public  interests  would  be  endangered  or  sacrificed,  the  court  ought  not 
to  presume  that  such  construction  was  intended  by  the  makers  of  the 
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law.  And  giving  such  a  construction  to  section  173  of  the  act  of  June 
30th,  1864,  and  the  several  exceptions  and  savings  and  provisos  therein 
contained,  which  declared  all  of  the  provisions  of  the  preceding  act  of 
July  1st,  1862  repealed,  but  the  second,  fourth,  fifth,  one  hundred  and 
fifteenth  and  one  hundred  and  nineteenth  sections  thereof,  neither  the 
office  of  collector  or  deputy  collector  constituted  by  and  filled  under  the 
former  act,  nor  the  bonds  given  by  them  under  the  same  and  prior  to  the 
passage  of  the  latter  act,  were  terminated,  vacated,  changed,  or  altered 
thereby  in  any  respect,  but  continued  and  remained  in  full  force,  oper- 
ation and  effect  after  the  passage  of  the  subsequent  act.  Nor  was  it 
necessary  for  either  of  them  to  give  a  new  bond,  or  new  security  after 
the  passage  of  it. 

But  the  giving  of  any  bond  by  the  collector  of  the  district,  was  not  made 
by  either  act  a  condition  precedent  to  his  authority  to  exercise  the 
powers  or  perform  the  duties  of  his  office.  On  the  contrary,  the  provis- 
ion in  question  was  merely  directory  to  the  proper  officer  of  the  Treas- 
ury Department,  and  it  might  be  required  or  waived  at  his  discretion. 
It  is  solely  intended  for  the  security  and  benefit  of  the  government,  and 
constitutes  no  part  of  the  contract  between  him  and  his  deputy  collector 
and  sureties,  and  his  not  giving  such  a  bond,  can  in  no  way  affect  their 
responsibility. 

Concealment  in  the  sense  in  which  the  term  is  understood  in  courts  of 
equity,  means  the  concealment  of  those  material  facts  and  circum- 
stances which  one  party  to  the  contract  is  under  a  legal  or  equitable  ob- 
ligation to  make  known  to  the  other,  and  which  the  latter  of  right  and 
by  law  is  entitled  to  have  communicated  to  him;  and  in  relation  to  the 
liability  of  a  surety  where  there  has  been  a  defalcation  on  the  part  of  his 
principal,  the  concealment  of  the  fact  by  the  creditor  must  be  active  or 
industrious,  and,  therefore,  fraudulent  in  its  character.  Mere  passive- 
ncss  on  the  part  of  the  creditor,  in  not  enforcing  his  remedy,  will  not,  of 
itself,  discharge  the  suret}',  nor  will  a  failure  or  neglect  on  his  part,  to 
give  notice  to  the  surety  of  the  principal's  defalcation  have  that  effect. 
The  creditor  under  such  circumstances,  is  not  bound  to  anticipate  in- 
quiry by  disclosure,  and  may  refuse  at  his  pleasure,  to  proceed  against 
the  principal  alone  for  the  advantage  of  the  surety,  although  urged  by 
the  latter  to  do  so.  Nor  is  there  any  decision  or  rule  of  law  which  re- 
quires the  collector  in  such  a  case,  to  discharge  a  deputy  collector  imme- 
diately on  the  discovery  of  his  defalcation,  or  his  sureties  will  be  thereby 
discharged  from  their  liability.  Nothing  less  than  fraud,  actual  or  con- 
structive, on  the  part  of  the  collector  in  such  a  case,  could  relieve  them 
from  their  responsibility. 

The  correctness  of  the  doctrine  that  the  contract  of  a  surety  should  be  con- 
strued strictly,  is  conceded,  if  by  the  term  strictly,  it  is  meant  that 
his  liability  is  not  to  be  extended  by  implication  beyond  the  fair  scope  of 
the  terms  of  his  contract. 

There  could  be  no  question  that  the  bond  of  the  deputy  collector  and  his 
sureties,  executed  in  the  month  of  October  1863  in  the  penal  sum  of 
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SI 0,000,  covered  all  the  taxes  assessed  and  collected  under  the  act  of 
July  1st,  1862,  whether  they  were  collected  before  or  after  the  passage 
of  the  act  of  June  30th,  1864;  but  whether  it  extended  to  taxes  assessed 
and  collected  under  the  provisions  of  the  latter  act,  is  a  question 
not  material  to  be  considered,  as  between  the  collector  and  the  sureties 
of  the  deputy  collector,  if  the  sureties  have  settled  the  matter  of  the 
appropriation  of  the  payments  on  that  and  upon  the  second  bond  execu- 
ted on  the  13th  day  of  October  1864  in  the  penal  sum  of  $5000,  by  their 
indorsements  on  the  bonds,  and  have  provided  by  their  concurrent 
agreement  between  themselves,  for  the  final  adjustment  of  their  respec- 
tive liabilities  upon  them. 
The  general  rule,  however,  in  regard  to  the  appropriation  of  payments,  if 
there  be  several  debts  due  from  the  debtor  to  the  creditor,  is  that  the 
debtor  has  a  right  to  direct  the  application  of  the  payment  to  which  one 
of  them  he  pleases;  but  he  must  make  the  appropriation  at  the  time  he 
makes  the  payment,  and  cannot  do  it  afterward.  If  no  specific  appro- 
priation be  made  by  the  debtor  at  the  time  of  making  the  payment, 
then  the  right  of  apj)ropriation  is  devolved  upon  the  creditor,  and  he 
may  make  it  as  he  may  think  proper,  at  any  time  before  an  account  is 
settled  between  them,  or  before  action  brought,  provided  such  appro- 
priation is  not  manifestly  inequitable  in  respect  to  third  persons.  But 
if  no  appropriation  be  made  by  either  party,  then  the  payment  must  be 
applied  as  the  law  directs.  Where  there  is  a  single  running  account 
between  the  parties,  in  which  third  persons  are  not  interested,  if  neither 
party  makes  the  appropriation,  the  law  will  apply  the  payment  to  the 
discharge  of  the  several  items  of  the  account  in  the  order  of  their  priori- 
ty, the  first  item  on  the  debit  side  being  the  item  discharged  or  reduced 
by  the  first  item  on  the  credit  side  of  it.  But  where  there  are  interven- 
ing equities  in  favor  of  third  persons,  the  true  doctrine  is  that  the  law 
will  apply  the  payments  according  to  its  own  notion  of  the  intrinsic  jus- 
tice and  equity  of  the  case.  And  it  is  now  settled  by  repeated  decisions 
of  the  Supreme  Court  of  the  United  States,  that  where  a  public  officer 
has  given  different  bonds  at  different  times  and  with  different  sets  of 
sureties  in  them,  his  payments  must  be  so  appropriated,  as  to  give  each 
of  his  bonds  credit  for  the  money  respectively  collected,  due  and  paid 
under  them. 

This  case  came  up  on  appeal  from  the  decree  of  his 
honor,  Edward  Ridgely,  Judge  ad  litem,  sitting  in  lieu  of 
the  Chancellor  who  was  of  counsel  for  the  respondent, 
Charles  H.  B.  Day,  in  the  cause  at  the  time  of  his  appoint- 
ment to  the  office,  in  and  for  Kent  County,  and  was  heard 
before  Gilpin,  C.  J.,  and  Wootten,  Houston  and  Wales, 
Associate  Judges. 

The  appellant  had  filed  in  the  Court  of  Chancery  in  and 
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for  said  county,  his  bill  of  complaint  against  the  respond- 
ents, which  stated  that  under  the  act  of  Congress  to  pro- 
vide internal  revenue  to  support  the  government  and  to 
pay  interest  on  the  public  debt,  approved  July  1st  1862, 
the  defendant,  Charles  H.  B.  Day,  was  appointed  Collec- 
tor of  Internal  Revenue  for  the  district  and  State  of  Dela- 
ware, and  appointed  on  the  3rd  day  of  October  1862  pur- 
suant to  the  act,  one  John  F.  Clements  of  Murderkill  hun- 
dred in  said  county,  his  deputy  or  assistant  collector  of 
internal  revenue  for  division  number  9,  of  said  collection 
district,  then  consisting  exclusively  of  said  hundred,  by  a 
commission  duly  executed  under  his  hand  and  seal  of 
office,  who  thereupon  gave  bond  with  security  to  him  as 
such  deputy  collector.  He  was,  however,  afterward  ver- 
bally authorized  and  directed  on  the  resignation  of  the 
deputy  collector  in  Milford  and  Mispillion  hundreds,  to 
collect  the  internal  revenue  taxes  in  those  hundreds  also; 
and  who  subsequently  executed  pursuant  to  his  require- 
ment, on  the  13th  day  of  June  1863,  a  bond  to  him  in  the 
penal  sum  of  $10,000  with  the  complainant,  Thomas 
Pickering,  and  Joshua  R.  Clements,  William  Smith  and 
James  Green  as  his  sureties  therein,  the  condition  of 
which  was  that  if  the  said  John  F.  Clements,  being  depu- 
ty collector  of  internal  revenue  for  division  number  4,  of 
the  collection  district  of  the  State  of  Delaware,  should 
faithfully  and  diligently  collect  all  the  rates  and  taxes 
which  he  should  according  to  the  duplicate  to  be  issued 
to  him  as  deputy  collector  of  internal  revenue,  be  required 
to  collect,  and  all  taxes  whatever  which  should  be  com- 
mitted to  him  for  collection,  and  should  pay  over  the 
amount  of  all  such  rates  and  taxes  at  such  time  or  times 
and  in  such  manner  and  form  as  should  be  prescribed  and 
directed  by  the  said  Charles  H.  B.  Day,  Collector  of  Inter- 
nal Revenue  for  the  district  of  the  State  of  Delaware; 
and  further,  if  the  said  John  F.  Clements  should  perform 
the  duties  of  his  oflfice  as  deputy  collector  of  internal  rev- 
enue as  aforesaid  in  all  things  with  fidelity,  then  the 
above  obligation  should  be  void,  otherwise  to  be  and  re- 
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main  in  full  force  and  virtue;  and  to  which  was  annexed 
a  joint  and  several  warrant  of  attorney  to  confess  judg- 
ment thereon.  After  the  execution  of  the  bond,  Clements 
continued  to  discharge  the  duties  of  his  oflfice  until  the  9th 
day  of  August  1865,  when  the  complainant  and  his  co- 
sureties were  informed  by  Day  that  he  had  failed  to  pay 
over  the  moneys  collected  by  him  under  his  appointment, 
and  was  a  defaulter  to  the  amount  of  from  $10,000  to 
$12,000.  That  soon  after  that  information  was  commun- 
icated to  them,  they  and  Clements  met  Day  at  his  office  in 
the  presence  of  Nathaniel  B.  Smithers  and  Eli  Saulsbury 
Esquires,  the  former  as  the  counsel  of  Day  and  the  latter  a 
counsel  for  the  complainant  and  his  co-sureties,  who  were 
called  upon  and  invited  there  for  the  purpose  of  legally 
advising  them  whether  the  bond  last  mentioned  and  exe- 
cuted by  them  as  the  sureties  of  Clements,  had  not  been 
superseded  and  rendered  nugatory  by  another  bond  which 
had  been  subsequently  taken  by  Day  from  the  said  John 
F.  Clements  as  deputy  collector  as  aforesaid,  with  the 
said  Joshua  R.  Clements  and  one  Daniel  L.  McBride  as 
the  sureties  therein,  and  in  the  penal  sum  of  $5000  with 
the  same  condition  there  underwritten  as  that  above  set 
forth,  and  with  like  warrant  of  attorney  to  confess  judg- 
ment thereon,  and  that  Day  then  proposed  to  enter  judg- 
ment on  the  said  bonds  against  the  said  John  F.  Clements 
and  to  issue  execution  thereon,  but  as  preliminary  thereto, 
required  that  it  should  be  ascertained  and  agreed  between 
the  respective  sureties  in  them,  how  the  amount  of  the  de- 
falcation should  be  apportioned  between  the  two  bonds, 
and  that  the  amounts  so  ascertained  and  agreed  upon 
should  be  indorsed  upon  them  respectively  and  signed  by 
the  respective  sets  of  sureties  in  them;  because  as  he 
alleged,  it  was  essentially  necessary  that  should  be  done, 
so  that  he  could  issue  execution  upon  them,  and  that  under 
that  impression  the  said  John  F.  Clements,  the  complain- 
ant, and  his  co-sureties  signed  a  written  statement  indorsed 
upon  the  said  bond  first  above  mentioned,  that  there  was 
at  that  time  due  upon  the  same  the  sum    of  $7,680.38. 


PICKERING   V.    DAY   et   al.  479 


That  on  the  following  day  the  said  Charles  H.  B.  Day 
caused  judgment  to  be  entered  on  the  last  mentioned  bond 
against  the  said  John  F.  Clements  and  an  execution  to  be 
issued  thereon,  returnable  at  the  ensuing  term  of  the 
Superior  Court,  under  which  the  sheriff  of  the  county 
had  levied  upon  and  sold  his  goods  and  chattels.  But 
that  the  complainant  and  his  said  sureties  had  since  been 
informed  by  the  said  John  F.  Clements,  and  believed  it  to 
be  true,  that  very  soon  after  his  appointment  as  deputy 
collector,  finding  that  the  emoluments  of  the  office  would 
not  pay  him  for  devoting  the  time  required  to  the  duties 
of  it,  being  at  the  time  actively  engaged  in  the  mercantile 
business  in  partnership  with  one  William  S.  Prouse  at 
Camden  in  said  county,  and  speculating  in  the  purchase 
and  sale  of  grain  extensively,  he  informed  Day  that  he 
was  unwilling  to  retain  the  office  and  discharge  the  duties 
of  it  unless  he  would  permit  him  to  use  the  money  col- 
lected by  him  in  such  business,  and  that  he  assented  to 
such  use  of  it;  and  accordingly  they  did  use  under  their 
partnership  name  of  John  F.  Clements  &  Co.,  the  said 
money  as  the  same  was  collected  by  him,  in  their  grain 
business,  and  that  it  was  in  consequence  thereof,  their 
grain  business  having  proved  disastrous  by  reason  of  the 
great  fall  in  the  prices  of  it  at  the  close  of  the  past  winter 
and  the  opening  of  the  succeeding  spring,  that  his  defalca- 
tion had  occurred,  and  that  no  defalcation  whatever  had 
occured  prior  to  the  assent  so  given  by  Day  to  the  use  of 
the  public  funds  in  the  grain  business  of  their  firm.  That 
the  same  was  done,  however,  without  the  knowledge  and 
consent  of  the  complainant  and  his  co-sureties,  and  that 
they  were  kept  in  profound  ignorance  of  it  both  by  Day 
and  Clements,  and  knew  nothing  of  it  until  after  the  said 
indorsement  was  made  and  signed  by  them  on  the  said 
bond  as  before  stated. 

And  further,  that  in  the  month  of  July  preceding,  the 
complainant  being  desirous,  as  were  his  co-sureties  also, 
to  ascertain  whether  they  were  in  danger  of  sustain- 
ing any  loss  by  their  suretyship  for  the  said  Clements,  he 
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called  upon  Day  and  requested  to  know  of  him  whether 
said  deputy  was  prompt  in  paying  over  to  him,  the  monev 
collected  under  his  appointment,  and  whether  he  was  be- 
hind at  that  time  in  his  payments,  when  he  was  informed 
by  Day  that  he  was  very  little  behind,  only  a  few  hundred 
dollars,  which  greatly  relieved  the  mind  of  the  complain- 
ant and  also  the  mind  of  his  co-surety,  James  Green,  when 
he  informed  him  of  it  in  a  few  days  afterward,  and  they 
were,  therefore,  greatly  surprised  when  they  heard  of  the 
aforesaid  defalcation,  following  as  it  did  so  soon  after- 
ward, and  they  were  only  the  more  astonished,  as  well 
they  might  be,  to  find  that  at  the  very  time  when  that  rep- 
resentation was  made  to  him,  he  was  indebted  to  Day  on 
account  of  such  collections,  in  sum  of  $11,000,  or  $12,000, 
and  that  he  had  never  been  up  with  his  payments  since  he 
had  commenced  using  the  moneys  collected  by  him  in  the 
grain  business  of  his  firm  as  before  mentioned,  but  for 
months  before  the  time  of  the  said  interview,  he  had  been 
in  arrear  in  large  amounts,  sometimes  as  much  as  $18,000, 
as  the  complainant  had  since  been  informed.  But  there 
was  no  intention  on  the  part  of  the  complainant  to  impute 
to  Day  any  actual  design  to  deceive  or  mislead  him  and 
his  co-sureties  as  to  the  true  state  of  the  account  at  that 
time  between  him  and  Clements,  but  he  was  disposed  to 
attribute  it  to  the  regard  and  friendship  entertained  by 
him  for  Clements,  and  his  unwillingness  to  expose  him  by 
a  true  statement  of  his  afifairs  and  the  condition  of  his 
account  as  deputy  collector.  Nevertheless,  whatever  the 
motive  for  it  might  have  been,  it  had  the  effect  to  lull  the 
complainant  and  his  co-sureties  into  a  sense  of  safety  and 
security,  and  to  warrant  them  in  believing  that  they  were 
in  no  danger  of  incurring  any  loss  on  account  of  their  sure- 
tyship for  him.  And  that  their  signing  of  the  indorse- 
ment on  the  bond,  and  of  the  amount  due  thereon,  as 
before  mentioned,  was  done  because  of  the  representation 
of  Day  that  it  was  necessary  in  order  to  enable  him  to  is- 
sue execution  upon  the  judgment  he  then  proposed  to 
enter  thereon,   whilst  neither  the  complainant  or  his   co- 
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sureties  supposed  that  it  would  compromise  them  or  their 
interests  in  any  respect  whatever.  Wherefore  he  insisted 
that  under  the  circximstances  then  existing  (the  same  hav- 
ing been  done  without  premeditation  or  time  for  reflec- 
tion) they  could  not  justly  be  held  to  have  waived  or 
relinquished  in  any  respect  the  benefit  or  advantage 
resulting  to  them  in  any  manner  from  such  erroneous  in- 
formation, but  were  still  entitled  in  justice  and  equity  to 
all  the  benefits  and  advantages  arising  therefrom.  That 
upon  receiving  the  information  from  Clements  that  Day 
had  assented  to  his  use  of  the  money  collected  by  him,  in 
the  grain  business  of  his  firm  as  before  stated,  the  com- 
plainant and  his  co-sureties  on  consultation  with  each 
other  and  their  counsel,  concluded  to  resist  the  payment 
of  any  money  on  the  said  official  bond  of  the  said  Clem- 
ents as  the  sureties  therein  and  duly  notified  Day  of  the 
same,  whereupon  he  caused  judgm.cnt  to  be  entered  on  the 
bond  in  the  Superior  Court  in  and  for  said  county  against 
tne  complainant  and  each  of  his  co-sureties,  and  execution 
oi  fi.  fa.  to  be  issued  upon  the  judgrnxnt  against  the  com- 
plainant, returnable  at  the  ensuing  term  of  the  court  and 
the  same  to  be  placed  in  the  hands  of  William  Whitaker 
Esquire,  Sheriff,  with  orders  to  him  to  make  the  money 
thereon,  in  pursuance  of  which  he  had  levied  upon  the 
goods  and  chattels  of  the  complainant  and  given  him  no- 
tice of  his  intention  to  sell  the  same  by  the  orders  of  Day 
to  satisf}^  the  execution,  and  which  would  be  speedily  sold 
unless  he  could  obtain  relief  in  the  premises  in  that 
court. 

The  bill  of  complaint  then  charged  and  further  alleged 
that  Day  by  consenting  to  such  use  of  the  public  money  by 
Clements  in  his  grain  business,  without  communicating 
the  fact  to  his  sureties,  and  without  the  knowledge  and 
consent  of  either  of  them,  dealt  improperly  and  inequita- 
bly by  them  in  the  premises,  and  that  the  effect  of  such 
action  and  conduct  on  his  part,  was  to  discharge  them  in 
a  court  of  equity  from  all  liability  upon  such  bond  from 
the  time  such  consent  was  given,  and  that  all  the  money 
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then  due  from  Clements  to  Day  under  it,  was  collected  by 
the  former  and  used  by  him  and  his  said  partner  in  specu- 
lating in  the  purchase  and  sale  of  grain;  and  that  the 
erroneous  representation  made  by  Day  to  the  complainant 
in  the  month  of  July  1865,  as  to  the  inconsiderable  amount 
then  due  to  him  from  Clements,  misled  him  and  the  other 
sureties  and  prevented  them  from  taking  any  steps  to  pro- 
tect or  s?cure  themselves  against  the  large  defalcation  then 
existing  on  his  part,  and  that  by  reason  thereof  they  were 
not  bound  to  make  good  such  defalcation.  That  a  large 
part  of  the  money  collected  by  Clements  after  the  date  of 
the  said  bond,  was  applied  by  Day  as  it  was  paid  over  to 
him.  or  afterward,  to  the  credit  and  payment  of  a  previous 
indebtedness  incurred  by  Clements  to  him  prior  to  the 
date  of  it.  That  the  stmi  ascertained,  indorsed  and  signed 
by  the  sureties  on  the  bond  as  before  mentioned,  was 
erroneous  in  point  of  fact,  because  Day  in  making  up  the 
account  against  Clements  on  that  occasion,  omitted  to 
credit  him  with  two  checks,  the  one  for  $225.62  on  the 
Farmers'  Bank  at  Dover,  by  Clements  to  the  order  of  Day, 
dated  April  29th  1864,  and  the  other  for  $2000,  on  the 
same  bank,  drawn  in  like  manner,  and  dated  Fcbniary  7th 
1865,  which  were  credits,  and  should  have  been  so  entered 
on  his  said  indebtedness  as  deputy  collector.  That  as 
evidence  of  the  understanding  and  assent  of  Day  to  the  use 
of  the  public  funds  by  Clements  and  his  partner  in  the 
grain  trade  and  business  of  their  firm,  many  of  the  pay- 
ments afterward  made  from  time  to  time  to  Day  by  Clem- 
ents on  account  of  his  collections,  were  by  drafts,  or  bills 
of  exchange  drawn  by  the  said  John  F.  Clements  &  Co. 
on  their  factors  in  Philadelphia  and  New  York,  to  whom 
the  firm  had  consigned  their  grain  for  sale,  which  were 
delivered  to  Day  and  by  whom  they  had  been  negotiated 
and  the  money  collected  upon  them,  and  among  which  the 
following  were  particularly  stated  and  exhibited:  a  draft 
drawn  by  J.  F.  Clements  &  Co.  on  James  Barrett  &  Son, 
in  favor  of  Charles  H.  B.  Day  for  $471.31,  dated  April  23rd 
1863,  a  draft  drawn  by  the  same  on  James  Barrett  and  in 
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favor  of  the  same,  for  $233.80,  dated  Dec.  5th  1863,  a 
draft  drawn  by  the  same  on  the  same  and  in  favor  of  the 
same,  for  $1000,  dated  Sept.  26th  1864,  a  draft  drawn  by 
the  same  on  the  same  and  in  favor  of  the  same,  for  $1500, 
dated  March  22nd  1865,  a  draft  drawn  by  the  same  on  B.  N. 
Fox  &  Co.  in  favor  of  Charles  H.  B.  Day,  for  $3500,  dated 
March  22nd  1865,  a  draft  by  the  same  on  the  same  and  in 
favor  of  the  same,  for  $2000,  dated  March  12th  1864,  a  draft 
drawn  by  the  same  on  James  Barrett  in  favor  of  Charles 
H.  B.  Day,  for  $2100,  dated  May  19th  1865,  a  draft  drawn 
by  the  same  on  the  same  and  in  favor  of  the  same,  for 
$1600,  dated  June  7th  1865,  and  a  draft  by  the  same  on  the 
same  in  favor  of  the  same,  for  $1500,  dated  June  14th  1865. 
That  a  portion  of  the  said  alleged  indebtedness  of  Clem- 
ents to  Day  which  he  was  seeking  to  recover  from  the 
complainant  as  one  of  the  sureties  in  the  said  bond,  was  on 
account  of  rates,  duties  or  taxes  collected  by  him  from  the 
manufacturer  of  sorghtim  molasses,  but  which  had  been 
collected  by  him  without  any  authority  of  law  therefor, 
as  it  was  not  subject  to  any  taxation  under  the  act  of  Con- 
gress when  correctly  construed  and  interpreted  with  ref- 
erence to  the  matter;  and  if  there  was  no  law  to  author- 
ize such  a  tax,  the  collection  of  it  was  illegal,  and  the  com- 
plainant was  not  liable  on  the  bond  for  it,  and  asked  for 
an  account  from  Day  of  the  amount  which  had  been  col- 
lected from  that  source,  and  also  for  the  productioh  of  the 
books  and  papers  containing  the  accounts  between  him 
and  Clements,  as  deputy  collector,  from  the  time  of  his 
appointment  to  the  filing  of  the  bill  of  complaint.  That 
after  the  passing  of  the  said  act  of  Congress  approved  on 
the  1st  day  of  July  1862,  and  the  appointment  of  Day  un- 
der it  as  Collector  of  Internal  Revenue  for  the  district  of 
Delaware,  and  the  appointment  by  him  of  Clements  as 
assistant  and  deputy  collector  as  before  stated,  and  the  ex- 
ecution of  his  said  official  bond  to  Day  by  him  and  his 
said  sureties  therein,  other  acts  of  Congress  had  been 
passed  imposing  duties  and  taxes  not  provided  for  by  any 
law  existing  when  the  said  bond  was  so  made  and  executed 
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on  the  13th  day  of  Jtme  1863,  and  the  collection  and  pay- 
ing over  of  which  additional  duties  and  taxes  by  the  said 
Clements,  was  not  in  the  contemplation  of  the  complain- 
ant and  his  co-sureties  at  the  time  they  so  became  his  sure- 
ties therein,  and  constituted  no  part  of  their  contract 
thereby  entered  into  with  Day,  and,  therefore,  for  any 
failure  or  defalcation  of  Clements  in  respect  to  such  addi- 
tional duties  and  taxes,  they  were  in  no  wise  responsible 
either  at  law,  or  in  equity.  And  for  this  purpose  refer- 
ence was  made  particularly  to  the  act  of  Congress  entitled 
"An  Act  to  increase  the  internal  revenue  and  for  other 
purposes,"  approved  March  7th  1864,  and  also  to  a  sub- 
sequent act  entitled  "An  Act  to  provide  internal  revenue 
to  support  the  government,  to  pay  interest  on  the  public 
debt  and  for  other  purposes,"  approved  June  30th  1864; 
and  that  under  the  act  last  mentioned,  which  superseded 
and  repealed  the  act  approved  July  1st  1862,  except  cer- 
tain parts  of  it  thereby  continued  in  force,  and  under 
which  parts  of  it  so  excepted  and  continued  in  force.  Day 
was  appointed  to  his  said  office,  he  had  no  authority  co 
collect  any  duty  or  tax  imposed  by  said  act  without  a  re- 
appointment to  the  said  office,  and  giving  bond  as  required 
by  the  said  act,  and  that  consequently  he  neither  possessed 
nor  could  confer,  any  authority  upon  Clements  as  a  deputy 
collector,  to  collect  any  duties  or  taxes  imposed  by  the 
said  act  approved  June  30th  1864  and  that  Day  had  never, 
been  appointed  to  said  office,  nor  given  any  bond  under 
the  said  last  mentioned  act,  required  to  be  given  by  it,  and 
since  the  passage  of  it,  had  never  appointed  Clements  dep- 
uty collector  in  conformity  with  the  provisions  of  it,  and 
that  the  greater  pait,  if  not  the  entire  amount,  of  his  de- 
falcation was  for  moneys  received  by  him  from  duties, 
taxes  and  assessments  imposed  by  and  under  it;  but  that 
the  complainant  and  his  co-sureties  were  wholly  ignorant 
of  the  matters  therein  last  stated  at  the  time  when  they 
signed  the  indorsement  on  the  said  bond  as  before  stated, 
admitting  that  the  amount  then  due  thereon  was  $7,680.38; 
that  Day,  however,  well  knew  the  same  at  the  time  they 
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so  signed  it  at  his  instance  and  request,  and  that  they  were 
not  liable  on  the  said  bond  for  that  amount,  or  any  other 
amount  whatsoever.  The  prayer  of  the  bill  was  for  an 
account  between  Day  and  Clements  as  deputy  collector  as 
aforesaid,  and  for  an  injunction  perpetually  restraining 
Day  and  the  sheriff  from  proceeding  to  sell  his  goods  on 
the  said  execution,  and  that  the  said  judgment  so  entered 
in  favor  of  Day  against  the  complainant  might  be  decreed 
to  be  vacated,  annulled  and  set  aside. 

The  answer  of  Day  was  to  the  effect  that  he  was  appoint- 
ed to  the  ofifice  of  Collector  of  the  district  after  confirma- 
tion by  the  Senate  of  the  United  States  by  commission 
dated  the  4th  day  of  March  1863,  during  the  pleasure  of 
the  President,  by  whom  he  had  been  previously  appointed 
to  the  sa.me  by  commission  bearing  date  August  11th  1862, 
and  under  the  authority  of  it  first  divided  the  district  and 
State  into  twelve  collection  divisions,  appointed  an  assist- 
ant or  deputy  collector  in  each  of  them,  and  John  F. 
Clements  as  such,  in  division  No.  9,  composed  of  Murder- 
kill  hundred  alone,  as  stated  in  the  bill  of  complaint,  and 
who  thereupon  gave  bond  as  such  in  the  penal  sum  of 
$15,000,  with  Thomas  Pickering,  James  Green,  Joshua  R. 
Clements,  William  Smith  and  Daniel  McBride  as  his  sure- 
ties therein;  and  that  as  such  assistant  or  deputy  collector, 
he  had  no  authority  to  collect  taxes  out  of  that  hundred, 
but  was  verbally  authorized  to  collect  taxes  temporarily  in 
division  No.  10,  consisting  of  Milford  and  Mispillion  hun- 
dreds, on  the  resignation  of  the  deputy  collector  of  that 
division  on  or  about  the  1st  of  April  1863,  but  that  he 
collected  and  fully  accounted  for,  out  of  the  moneys  received 
therefor  by  him,  all  the  taxes  to  be  collected  by  him  in 
both  divisions,  up  to  the  1st  day  of  October  1863,  and 
thereby  relieved  his  said  sureties  of  any  liability  for  or  on 
account  of  them  upon  that  or  any  other  bond.  That  on 
the  day  last  stated  in  pursuance  of  power  vested  in  him  as 
Collector  of  Internal  Revenue  in  it,  he  reorganized  the 
district  into  six,  instead  of  twelve  divisions,  two  in  each 
county   of   the   State,    and   consolidated  the  two  previous 
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divisions,  Nos.  9,  and  10,  into  one  division  called  No.  4, 
comprising  the  hundreds  of  Murderkill,  Milford  and  Mis- 
pillion,  as  before  mentioned,  and  appointed  the  said  John 
F.  Clements  deputy  collector  of  it,  and  a  new  deputation 
or  letter  of  appointment  was  issued  to  him  under  his  hand 
and  seal  of  office  of  the  same  form  and  tenor  as  that  which 
had  been  previously  issued  to  him  for  division  No.  9,  and 
set  out  in  complainant's  bill  of  complaint,  except  as  to  the 
date  of  it,  the  number  and  division,  and  that  in  it  he  was 
named  deputy  collector,  instead  of  assistant  collector,  the 
former  being  the  term  by  which  such  officer  was  designat- 
ed in  the  act  of  Congress;  and  upon  his  new  appointment 
as  deputy  collector  of  division  No.  4,  required  of  him  to 
execute  a  new  bond  with  sufficient  sureties  for  the  faithful 
performance  of  the  duties  of  the  office,  and  thereupon  he, 
with  the  said  Joshua  R.  Clements,  William  Smith,  James 
Green  and  Thomas  Pickering  as  his  sureties,  executed  and 
delivered  to  him  their  joint  and  several  bond  in  the  penal 
sum  of  $10,000  with  condition  thereunder  written  and  war- 
rant of  attorney  to  confess  judgment  thereon  thereunto 
annexed,  as  set  forth  in  the  said  bill  of  complaint,  except 
as  to  the  date  of  its  execution,  which  was  erroneously 
stated  in  the  bill  of  complaint,  but  which  was  in  fact  some 
time  between  the  first  and  twentieth  day  of  October  1863  , 
instead  of  the  thirtieth  day  of  June  1863,  as  improperly 
stated  in  the  bill  of  complaint,  and  which  was  before  any 
tax  lists  were  issued  to  him,  or  any  taxes  were  collected  by 
him  as  deputy  collector  of  division  No.  4,  but  was  not 
until  after  the  1st  day  of  October  1863,  when  the  district 
was  reorganized  into  new  districts  as  before  mentioned, 
and  he  had  been  appointed  deputy  collector  of  division  No. 
4;  and  which  was  executed  by  him  and  his  sureties  therein 
to  secure  the  proper  collection  and  payment  of  the  inter- 
nal revenue  in  said  division,  and  for  the  faithful  discharge 
of  his  duties  as  deputy  collector  of  it,  and  that  it  was  the 
same  bond  on  which  the  judgment  mentioned  had  been 
entered  in  the  said  Superior  Court  against  the  complain- 
ant.    That  upon  his  appointment  and  the  execution  and 
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delivery  of  said  bond,  Clements  entered  upon  the  discharge 
of  the  duties  of  his  ofhce  as  deputy  collector  of  division 
No.  4,  and  continued  therein  until  the  15th  day  of  July 
1865,  when  he  was  removed  from  it,  and  was  notified  of 
his  removal,  but  no  list  of  taxes  had  been  transmitted  to 
him  after  the  13th  day  of  June  1865,  and  no  collections 
had  been  made  by  him  since  the  15th  day  of  July  in  the 
same  year,  on  which  day  his  authority  as  deputy  collector 
ceased,  and  after  which  day  no  returns  were  made  by  him; 
and  that  the  amount  of  his  indebtedness  as  therein  after 
stated  and  agreed  to  by  him  and  his  said  sureties,  was  as- 
certained upon  the  basis  of  the  taxes  collected  and  lists 
returned  by  him  prior  to  that  date. 

That  on  the  9th  day  of  August  1865,  Daniel  L.  McBride, 
who  was  one  of  the  sureties  of  Clements  as  deputy  collect- 
or of  internal  revenue  in  said  division  No.  4,  in  another 
bond  to  Day  in  the  penal  sum  of  $5,000  with  a  condition 
thereunder  written  of  the  like  form,  tenor  and  effect,  and 
with  warrant  of  attorney  to  confess  judgment  thereon  an- 
nexed, met  the  latter  on  the  street  in  Dover  and  inquired 
of  him  whether  Clements  was  not  very  much  behind  in 
his  payments,  to  which  Day  replied  that  he  was,  and  if  he 
would  accompany  him  to  his  office,  he  would  inform  him 
of  the  precise  amount  as  then  shown  by  his  official  books 
and  accounts,  to  which  McBride  assented,  and  where  he 
exhibited  to  him  the  account  of  Clements  in  his  ledger 
and  gave  him  a  written  statement  of  the  balance  due  as 
appeared  from  the  books,  balanced  as  of  June  30th  1865, 
and  which  amounted  to  the  sum  of  $11,520.57,  upon  which 
McBride  inquired  of  him  what  he  should  do,  when  Day 
advised  him  that  he  should  see  Clements  and  his  other 
sureties,  and  that  they  should  all  meet  him  at  his  office  at 
1  o'clock  P.  M.  the  next  day,  to  which  he  assented,  and  the 
nsxt  day  Clements  with  all  the  sureties  in  both  bonds,  met 
him  at  his  office,  and  upon  his  being  informed  that  they 
were  present  for  the  purpose  of  endeavoring  to  arrange  the 
matters  between  Clements,  his  sureties  and  himself,  they 
proceeded  to  a  private  room  where  he  exhibited  the  state 
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of  the  accounts  of  Clements,  and  the  two  bonds  in  which 
he  and  his  sureties  were  bound  to  him,  and  which  account 
Clements  then  and  there  admitted  to  be  correct.  The 
complainant  Pickering  upon  the  exhibit  made,  then  in- 
quired of  Clements  what  he  proposed  to  do,  to  which  he 
replied  that  the  matter  was  with  him,  he  was  broke  and 
could  not  pay,  and  tendered  a  bill  of  sale  from  himself 
and  partner  to  Day  for  three-fourths  of  a  vessel  and  re- 
quested him  to  accept  the  same  at  the  price  of  ci<;htcen 
hundred  dollars,  and  to  credit  him  with  the  amount  on  his 
account,  and  also  stated  that  his  partner  had  assij^ncd  to 
him  his  interest  in  their  partnership  effects  and  books  of 
the  firm  and  requested  Day  to  take  from  him  an  assign- 
ment thereof,  collect  the  debts  and  convert  the  property 
into  money  and  to  apply  the  same  to  the  payment  of  the 
amount  due  from  him  as  deputy  collector,  and  if  there 
should  be  any  surplus,  to  pay  it  to  his  other  creditors;  to 
which  Day  replied  that  he  was  doubtful  as  to  the  legality 
and  propriety  of  it,  and  that  he  was  safe  on  the  bonds,  and 
suggested  that  if  there  was  to  be  any  such  conveyance  or 
assigrim.ent,  it  had  better  be  made  to  one  of  the  sureties, 
as  they  \\cre  the  parties  most  interested  in  such  an  ar- 
rangement, v^hercupon  it  was  agreed  by  common  consent 
that  Nathaniel  B.  Smithers  Esquire  should  be  sent  for  to 
advise  concerning  the  legality  and  propriety  of  making 
such  an  assignment,  and  generally  as  to  what  covirse  had 
better  be  taken  in  the  premises,  but  who  upon  his  arrival 
and  consultation  on  the  subject,  expressed  a  dotibt  whether 
the  contem.plated  arrangement  would  not  be  interfered  with 
by  the  firm  creditors  in  the  prosecution  of  their  claims, 
when  it  was  suggested  by  one  of  the  sureties,  and  by  Pick- 
ering, or  Green  it  was  believed,  that  Day  should  enter  the 
bonds  against  Clements,  the  principal,  and  proceed  by  ex- 
ecution to  secure  whatever  of  his  property  could  be  reached. 
But  in  the  conference  there  was  a  difference  of  opinion 
manifested  am.ong  the  sureties  themselves,  as  to  their  rela- 
tive liability  upon  the  two  bonds,  the  sureties  in  the  first 
being  inclined  to  think  that  it  had  been  superseded  by  the 
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taking  of  the  latter  bond  for  $5,000,  which  was  on  the 
13th  day  of  October  1864,  whilst  AIcBride,  one  of  the  sure- 
ties in  the  latter,  suggested  that  it  was  additional  only  to 
the  other,  and  that  the  amount  of  the  penalty  of  the  form- 
er should  be  paid  by  Clements  and  his  sureties  in  it,  before 
any  liability  for  his  defalcation  could  lawfully  or  rightfulh' 
accrue  against  the  sureties  in  the  latter  bond,  and  inquired 
of  Mr.  Smithcrs  his  opinion  upon  that  point,  who  declined, 
however,  to  express  any,  and  suggested  that  the  sureties 
should  immediately  procure  counsel  to  advise  them  in  rela- 
tion to  their  special  and  respective  interests  in  the  matter, 
when  the  complainant  and  Pickering  left  and  soon  returned 
with  Eli  Saulsbury  Esquire  as  their  counsel,  who  expressed 
the  opinion  on  the  same  question  when  it  was  propounded 
to  him,  that  the  former  was  not  superseded  by  the  latter 
bond,  but  that  Day  had  the  right  and  authority  to  take  the 
latter  as  further  security  for  the  faithful  collection  and 
payment  to  him  by  Clem-cnts,  as  deputy  collector  of  divis- 
ion No.  4,  of  all  the  duties  and  taxes  put  in  his  hands  for 
collection  in  the  division  after  the  execution  and  deliver}^ 
of  that  bond  to  him,  without  in  any  way  impairing  the 
obligation  or  effect  of  the  former  bond  taken  by  him. 
Whereupon  the  sureties  again  united  in  the  request  that 
Day  would  for  their  benefit  and  advantage  enter  both  of 
the  bonds  against  Clements,  the  principal,  and  issue  exe- 
cutions upon  them,  which  he  was  desirous  of  doing  in  order 
to  diminish  as  much  as  possible,  their  ultimate  liability  for 
his  failure  and  defalcation,  by  the  collection  of  as  much  as 
could  be  obtained  from  the  property  and  effects  of  Clem- 
ents alone;  but  as  the  amount  of  the  defalcation  exceeded 
$10,000,  the  penalty  of  the  former  bond,  or  of  either  of 
them  separately,  he  repHed  to  them  that  it  would  be  prop- 
er for  the  sureties  to  agree  among  themselves  as  to  the 
amount  which  should  be  collected  on  them  respectively, 
to  which  there  was  no  objection  expressed  by  either  of  the 
sureties  or  their  counsel,  and  thereupon  it  was  agreed  by 
them  that  the  amount  of  the  defalcation  should  be  divided 
and  apportioned  between  the  two  bonds  in  the  same  pro- 
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portion  which  their  penal  stims  respectively  bore  to  each 
other;  with  the  further  understanding  and  agreement 
among  themselves,  that  the  question  as  to  the  amounts  in 
which  they  should  contribute  to  the  payment  of  it  among 
themselves  respectively  shoxild  be  submitted  to  amicable 
arbitration,  and  that  the  questions  which  might  arise  in 
considering  that  matter,  whether  the  sursties  in  the  former 
bond  were  liable  for  any  taxes  other  than '  those  which 
were  assessed  at  the  rates  prescribed  by  law  at  the  time 
when  it  was  executed,  and  whether  the  sureties  in  the  lat- 
ter bond  were  liable  in  a  pro  rata  amount  with  the  sureties 
in  the  former,  or  whether  the  latter  was  not  taken  as  an 
additional  security  merely,  and  the  sureties  therein  only 
liable  for  the  amount  which  remained  unpaid  after  apply- 
ing the  penalty  of  the  former,  should  be  specially  referred 
to  arbitration.  And  that  instead  of  the  complainant  and 
the  other  sureties  being  ignorant  of  the  fact  that  a  large 
portion  of  the  defalcation  of  Clements  was  for  taxes  and 
duties  other  than  those  which  were  assessed  at  the  rates 
prescribed  by  law  when  the  former  bond  was  executed, 
they  were  on  the  contrary  well  aware  of  it,  for  the  whole 
matter  had  been  discussed  on  that  occasion  by  the  sureties, 
and  the  proposition  of  their  exemption  from  liability  on 
that  ground,  was  distinctly  understood  and  considered  by 
them,  and  the  reference  of  that  matter  was  specially  agreed 
to  by  themselves,  as  between  each  other,  and  the  conclu- 
sion was  then  definitely  arrived  at  by  them,  that  they 
would  agree  to  the  amounts  which  should  be  collected  by 
Day  on  the  said  respective  bonds  absolutely,  but  as  among 
themselves,  that  the  matter  of  contribution  and  their  ulti- 
mate liability  as  between  themselves  should  be  referred  as 
before  stated;  and  upon  such  agreement  among  themselves 
and  at  their  request,  Mr.  Smithers  made  the  calculation 
and  found  on  the  basis  agreed  upon  by  them,  that  the 
amount  to  be  collected  on  the  former  bond  in  the  penal 
stmi  of  $10,000,  was  the  sum  of  87,680.38,  and  on  the  lat- 
ter in  the  penal  sum  of  $5,000,  the  amount  to  be  collected 
was  the  sum  of  $3,840.19;    and  thereupon  Day  indorsed 


PICKERING  V.   DAY   et   al.  491 


the  following  agreement  upon  the  back  of  the  latter  bond; 
"Aug.  10th  1865.  We  agree  that  the  true  amount  due  upon 
this  bond  is  the  stun  of  three  thousand  eight  hundred  and 
forty  dollars  and  nineteen  cents  with  interest  from  June 
30th  1865.  Witness  our  hands  and  seals,"  and  which  was 
signed  and  sealed  by  the  parties  thereto,  John  F.  Clements, 
Daniel  L.  McBride  and  Joshua  R.  Clements,  and  also  the 
following  agreement  upon  the  back  of  the  former  bond; 
"Aug.  10th  1865.  We  agree  that  the  true  amount  due 
upon  this  bond  is  the  sum  of  seven  thousand  six  hundred 
and  eighty  dollars  and  thirty-eight  cents  with  interest  from 
June  30th  1865.  Witness  our  hands  and  seals,"  and  which 
was  signed  and  sealed  by  the  parties  thereto,  John  F. 
Clements,  Joshua  R.  Clements,  William  Smith,  James 
Green  and  Thomas  Pickering,  the  complainant;  and  im- 
mediately afterward  Mr.  Smithers  by  the  request  of  the 
complainant  and  the  other  sureties  on  both  bonds,  and  in 
their  presence  and  the  presence  of  their  counsel,  proceed- 
ed to  prepare  and  draw  a  written  agreement  between  the 
said  sureties  to  refer  the  questions  before  stated,  and  all 
others  arising  between  the  said  sureties  as  among  them- 
selves, to  Eli  Saulsbury  and  Nathaniel  B.  Smithers,  with 
power  in  case  of  disagreement  between  them,  to  call  in  a 
third  person  as  umpire,  and  to  abide  and  perform  the 
award  of  them,  or  a  majority  of  them  in  the  matter,  and 
which  was  duly  signed,  sealed  and  executed  by  each  of 
said  sureties. 

It  was  also  stated  and  admitted  in  the  answer  that  on 
the  10th  day  of  August  1865,  Day  caused  judgment  to  be 
entered,  as  alleged  in  the  bill  of  complaint,  on  the  bond 
for  the  penal  sum  of  $10,000  against  John  F.  Clements, 
and  the  writ  oi  fi.  fa.  to  be  issued  thereon  for  the  svim 
of  $7,680.38  with  interest  from  June  30th  1865  and  cost, 
and  that  by  virtue  thereof  the  said  sheriff  had  levied  up- 
on his  goods  and  chattels  and  since  sold  the  same,  but 
that  the  same  was  done  at  the  earnest  request  and  so- 
licitation of  the  complainant  and  the  other  sureties,  and 
with  the  entire   approbation   of   Clements    himself   in   or- 
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der  to  procure  the  first  lien  upon  his  goods  and  to  secure 
as  much  as  possible  out  of  his  estate  in  advance  of  his 
other  creditors;  but  that  he  refrained  from  entering  either 
of  the  bonds  against  the  sureties  until  he  was  inform- 
ed by  their  counsel  that  they  intended  to  resist  the  pay- 
ment of  them,  and  who  at  the  same  time  suggested  to  him 
that  he  should  proceed  against  one  or  more  of  them,  so 
that  the  question  of  their  liability  upon  them  would  be 
settled,  and  in  pursuance  of  which  he  caused  judgment 
to  be  entered  severally  on  them  in  the  said  Superior  Court 
against  all  the  sureties,  and  caused  execution  thereon  to 
be  issued  against  the  complainant,  Thomas  Pickering, 
and  against  the  said  Daniel  L.  McBride,  returnable  to 
the  October  Term  1865  of  said  court,  and  directed  that 
against  the  complainant  to  be  placed  in  the  hands  of  the 
said  sheriff  with  instruction  to  levy  and  make  the  money 
ordered  by  the  said  writ  to  be  collected,  which  was  the 
sum  of  $7,680.38,  with  interest  from  June  30th  1865 
and  costs;  and  that  the  said  sheriff  was  proceeding  to 
collect  the  same  when  he  was  stayed  by  the  said  injunc- 
tion of  the  court  below.  Also  that  it  was  true,  as 
alleged  in  the  bill  of  complaint,  that  after  his  appointment 
as  Collector  of  Internal  Revenue  for  the  District  of  Del- 
aware, and  the  appointment  of  said  Clements  as  deputy 
collector  for  division  No.  4,  and  whilst  they  were  each 
holding  and  exercising  their  said  offices  respectively, 
and  after  the  execution  of  the  said  bond  in  the  penal 
sum  of  $10,000  by  him  and  the  complainant  and  the 
other  sureties  therein,  each  of  the  said  acts  of  Congress 
referred  to  in  the  bill  of  complaint,  were  passed  and  ap- 
proved on  the  several  days  respectively  stated  in  it,  by 
virtue  of  which  the  rates  and  duties  upon  divers  articles 
were  changed  and  modified,  and  other  and  diflferent  rates 
and  duties  were  imposed,  levied  and  assessed  upon  such 
articles,  than  were  imposed,  levied  and  assessed  at  the 
time  of  the  execution  of  the  said  bond;  but  that  such 
change  having  been  made  by  the  proper  legislative  au- 
thority in  the  exercise  of  its  legitimate  functions  in  pro- 
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viding  revenue  for  the  support  of  the  government,  it 
had  no  effect  to  discharge  the  said  Clements  or  any  of 
his  sureties  therein  from  their  Habihty  upon  it  for  the 
faithful  performance  of  the  duties  and  obligations  im- 
posed upon  him  by  it.  And  that  it  was  true  that  he  had 
not  been  reappointed  Collector  of  Internal  Revenue,  nor 
had  he  received  any  new  deputation  or  executed  any  new 
official  bond  as  such,  nor  had  he  issued  any  new  authority 
or  deputation  to  the  said  Clements,  or  taken  or  required 
any  new  bond  from  him  as  such  deputy  collector,  after 
the  passage  of  the  act  of  Congress  of  June  30th  1864. 
But  that  under  the  provisions  of  the  several  acts  of  Con- 
gress providing  for  regulating  the  collection  of  Internal 
Revenue,  no  such  new  appointments,  bonds,  and  depu- 
tation were  necessary,  and  would  have  been  improper. 
That  the  whole  amount  of  lists  of  taxes  and  duties  as- 
sessed and  issued  from  his  ofhce  to  Clements  to  be  collec- 
ted from  the  commencement  to  the  close  of  his  service  as 
deputy  collector,  was  $26,510.04,  and  the  amount  received 
by  him  in  duplicate  returns  was  $3,548.71,  the  said  dupli- 
cate returns  embracing  taxes  on  distributive  shares,  lega- 
cies, successions,  gross  receipts  of  vessels,  stage  coaches, 
distilled  spirits,  and  the  ten  per  cent,  penalties,  and  which 
duplicate  returns  were  not  issued  from  his  office,  but 
were  returned  by  Clements,  as  the  deputy  collector,  to  the 
ofhce  and  from  which  returns  he  was  charged  therewith, 
there  being  no  other  official  account  in  his  office  in  re- 
gard to  them;  and  that  of  the  said  sum  of  $26,510.04, 
the  sum  of  $1,295.95  was  issued  to  him  as  deputy  collec- 
tor of  division  No.  9  and  10,  and  the  sum  of  $25,214.09 
was  issued  to  him  as  deputy  collector  of  division  No.  4, 
and  of  that  amount  the  sum  of  $11,916.13  was  issued 
to  him  as  taxes  assessed  under  laws,  existing  prior  to 
June  30th  1864,  the  act  of  March  7th  1864  having  re- 
lation solely  to  taxes  on  liquors  so  far  as  it  had  any  ap- 
plication to  the  district  of  Delaware,  and  under  which 
act  there  was  no  tax  on  liquor  in  his  hands,  and  the  resi- 
due thereof,  being  the   sum  of  $13,297.96,  was  issued  to 
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him  as  taxes  assessed  under  the  provisions  of  the  act  of 
June  30th  1864,  and  subsequent  enactments.  That  of  the 
amount  of  $3,548.71  returned  by  him  in  dupHcate  returns, 
the  sum  of  $6.42  was  returned  by  him  as  deputy  collec- 
tor for  divisions  No.  9  and  10,  and  the  balance  of  it,  as 
deputy  collector  of  division  No.  4,  and  all  of  which  went 
into  his  hands  after  the  passage  of  the  act  of  June  30th 
1864.  That  lists  of  taxes  and  duties  levied  upon  persons 
and  articles  subject  to  tax  and  duty  subsequent  to  the 
last  mentioned  date,  were  placed  in  his  hands  for  collec- 
tion, to  the  amount  of  $16,840.25,  including  duplicate 
returns,  of  which  amount  he  returned  as  collector,  the 
simi  of  $16,740.20,  and  as  uncollected,  the  simi  of  $100.15, 
of  which  the  sum  of  $73.12  was  abated  as  uncollecta- 
ble,  leaving  $27.03  as  uncollected,  but  of  which  it  was 
subsequently  discovered  that  $10.00  had  been  collected 
by  him,  and  which  formed  a  part  of  the  $790  hereinafter 
mentioned.  And  that  the  sum  of  $11,520.57  indorsed  on 
the  said  bonds  as  before  stated,  comprised  the  whole  in- 
debtedness of  the  said  Clements  of  which  he  then  had 
any  knowledge  or  information,  but  at  that  time  he  had 
in  his  hands  duplicate  returns  on  which  he  had  collected 
money  to  the  amount  of  $780,  but  which  had  never  been 
returned  by  him,  and  also  the  said  sum  of  $10,  before  re- 
ferred to,  and  which  sum  of  $790,  he  afterward  discover- 
ed had  then  been  collected  by  him  on  application  to  the 
persons  against  whom  the  said  taxes  and  duties  were  as- 
sessed; and  deducting  therefrom  his  commissions  on  the 
same,  amounting  to  $277.82,  it  left  the  svim  of  $512.18 
to  be  added  to  the  said  sum  of  $11,520.57  then  ascertained 
and  indorsed  thereon. 

That  among  the  taxes  issued  to  him  for  collection  as  dep- 
uty collector  of  division  No.  4,  was  the  sum  of  $2,010.60 
assessed  upon  manufacturers  of  molasses  produced  from 
sorghum,  of  which  the  sum  of  $258.41  was  assessed  prior 
to  June  30th,  1864,  and  the  residue  of  it,  $1752.20,  sub- 
sequent to  that  date,  but  of  which  latter  amount  the 
sitm  of  $21.42  was  abated  to  the  manufacturers,  the  whole 


PICKERING   V.    DAY   et   al.  495 


of  which  with  the  exception  of  said  abatement,   was  re- 
ceived by  him  as  deputy  collector,  and  was  included  in  hi? 
general  returns  and  formed  a  part  of  his  general  accounts; 
no  tax,  however,  upon  sorghum  manufactured  after  March 
3rd  1865,  was  placed  in  his  hands.     And  that  he  had  au- 
thority under  the  acts  of  Congress  referred  to,  and  was 
specially  directed  and  required  to  collect  such  tax  or  duty 
by  a  decision    of  the  Commissioner  of  Internal  Revenue 
contained  in  a  circular  issued  from  his  office  and  received 
by  him.     That  on  all  the  lists  in  the  hands  of  Clements 
for  collection  and  all  the  lists  returned  by  him,   and  on 
which  he  was  in  arrears,   adding  the  aggregates  of  them 
together,  there  was  an  apparent  indebtedness  on  his  part, 
as  of  March  31st  1865,  of  $18,145.04  a  large  portion  of  it, 
however,   was  for  lists  still  in  his  hands  and  then  unre- 
tumed  by  him;    but  adding  to  the  amount  of  $11,147.59 
which  was  found  to  be  the  amount  in  which  he  was  indebt- 
ed, as  of  January  1st  1865,  as  before  mentioned,  and  all  of 
which  had  accrued  before  he.  Day,  had  any  intimation  or 
suspicion  that  he  or  his  firm  was  using  the  money  in  the 
purchase  of  grain,  the  sum  of  $1,896.87  w^hich  was  shown 
by  his  receipt  books  to  have  been  received  by  him  prior  to 
the  said  last  mentioned  date,  and  then  in  his  hands,  but 
not  returned  by  him  as  having  been  collected  up  to  that 
date,  and  not  included  in  the  said  sum  of  $11,147.59,  there 
was  exhibited  in  his  hands,  as  of  that  date,  a  cash  indebt- 
edness of  $13,044.46,  and  which  was  a  greater  indebtedness 
than  that  which  appeared  and  existed  on  the  said  10th  day 
of  August  1865.     That  he.  Day,  had  from  time  to  time  re- 
ceived drafts  from  the  firm  of  John  F.  Clements  &  Co.  on 
their  factors  in  Philadelphia  and  New  York,  in  payment 
of  collections  made  by  Clements  as  deputy,  as  alleged  in 
the  bill  of  complaint,  but  he  expressly  denied  that  he  then 
had  any  knowledge  of  the  fact  that,  either  Clements  or  his 
firm,   was  using  the  moneys  collected  by  him  as  deputy 
collector  in  the  purchase   of   grain   consigned  for  sale   to 
such  houses,  or  that  he  ever  assented  to,  or  approved  of 
the  use  of  the  money  by  him  in  any  such  manner;   but  as 
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a  matter  of  choice  for  his  own  convenience  and  accommo- 
dation, he  preferred  drafts  to  payments  in  money  when  sat- 
isfied that  they  were  good  and  wovdd  be  promptly  paid, 
and  generally  took  them,  not  only  from  him,  but  his  other 
deputies,  as  it  saved  him  the  risk  of  losing  the  money  in 
taking  it  to  Philadelphia  where  he  made  his  own  payments 
to  the  Assistant  Treasurer  of  the  United  States  in  that  city. 
That  Clements  never  said  to  him  that  if  he  could  not  be 
allowed  the  use  of  the  money  so  collected  by  him  in  his 
purchase  of  grain,  or  in  any  other  business,  he  would  be 
obliged  to  resign  the  office  of  deputy  collector;  on  the 
contrary,  he  had  informed  him  when  he  complained  that 
the  compensation  was  inadequate,  that  he  was  willing  to 
accept  his  resignation  at  any  time,  though  he  did  not  wish 
to  remove  him,  and  that  he  had  afterward  applied  to  him 
through  another  person  to  voluntarily  resign  it,  but  which 
he  declined  to  do.  He  also  denied  that  Clements  was  en- 
titled to  any  credits  other  than  those  which  were  allowed 
at  the  time  of  ascertaining  the  aggregate  amount  due  from 
him,  and  endorsed  on  the  said  bonds;  and  alleged  that  the 
two  checks  from  him  to  his  order  on  the  Farmers'  Bank, 
the  one  for  $225.62  and  the  other  for  $2000,  had  no  con- 
nection whatever  with  their  official  accounts  or  transac- 
tions, but  that  the  first  was  for  a  bill  due  from  him,  Clem- 
ents, to  a  party  in  Philadelphia  and  placed  in  his  hands  for 
collection,  and  which  he  so  paid  to  him  and  the  latter  was 
for  that  amount  of  money  loaned  to  him  on  the  17th  of 
January  1865,  and  which  was  afterward  repaid  to  him  by 
the  said  check  on  the  day  of  the  date  of  it,  February  7th 
1865.  Or  that  he  had  any  knowledge  or  suspicion  that 
Clements  or  his  firm  was  using  the  money  collected  by 
him  in  the  purchase  of  grain  until  about  the  1st  day  of 
February  1865,  when  the  books  having  been  balanced,  as 
of  the  1st  day  of  January  preceding,  and  his  accounts 
brough  up  to  that  date,  so  far  as  his  returns  were  then 
made,  it  was  discovered  that  he  was  due  him  for  taxes  col- 
lected $11,147.59,  and  that  there  were  then  in  his  hands  un- 
retumed  lists  containing  taxes  to  the  amount  of  $1,174.81, 
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when  he  at  once  addressed  to  him  a  percmtorv  order  to 
immediately  pay  the  amount;  and  that  after  the  lapse 
of  some  days  Clements  called  at  his  ofhce  and  on  bcinjj; 
urged  by  him  to  pay  it,  he  replied  that  he  could  not 
that  his  funds  were  locked  up  in  grain,  and  navigation 
was  closed,  but  as  soon  as  he  could  get  his  grain  to  Ne\\' 
York,  he  would  pay  it,  and  upon  expressing  his  disap- 
probation and  dissatisfaction  in  regard  to  such  use  of 
the  money  by  him,  and  telling  him  that  he  had  no 
right  to  do  it,  he  replied  that  he  knew  he  ought  not  to 
have  so  used  it,  but  if  navigation  had  not  closed,  he 
would  have  been  able  to  pay  it  by  the  time  he  returned  his 
lists,  and  as  soon  as  it  opened  he  would  dispose  of  his 
grain  and  pay  it;  and  in  a  subsequent  conversation  on  the 
subject  with  the  clerk  in  the  office,  said  that  if  the  naviga- 
tion had  not  closed,  he,  Day,  would  never  have  known  that 
he  had  so  used  the  money.  He  also  denied  that  after  his 
discovery  of  the  fact  that  Clements  had  been  so  using  the 
money,  he  ever  concealed,  or  sought  to  conceal  the  knowl- 
edge of  it  from  the  complainant,  or  any  of  the  sureties  in 
the  said  bonds,  or  that  he  ever  said  to  the  complainant  at 
or  about  the  time  stated  in  his  bill  of  complaint,  that 
Clements  was  not  much  behind  in  his  payments  to  him — 
only  a  few  hundred  dollars;  but  in  the  latter  part  of  >.Iay, 
or  in  the  early  part  of  June  1865,  and  before  the  7th  day 
of  the  latter  month,  he  met  the  complainant  on  the  street 
of  Dover,  when  the  latter  inquired  of  him  if  Clements 
was  up  with  his  payments,  to  which  he  replied  to  the  best 
of  his  recollection,  that  he  was  not,  but  he  had  promised 
to  return  his  lists  and  make  his  account  good  by  the  15th 
day  of  June,  and  denied  that  he  ever  had  any  other  or 
further  conversation  with  him  on  the  subject  until  the 
meeting  on  the  10th  of  August  1865,  as  before  stated,  or 
ever  made  any  erroneous  representations  to,  or  withheld 
from  the  complainant  or  any  of  the  other  sureties  any  in- 
formation concerning  the  state  of  the  accounts  of  Clem- 
ents as  deputy  collector  as  aforesaid;  but  that  he  was,  on 
the  contrarv,  at  all  times  ready  and  willing  to  give  any 
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and  all  the  information  he  possessed  in  regard  to  the  mat- 
ter, and  that  in  all  his  dealings  and  transactions  with  them, 
he  had  acted  in  entire  good  faith  toward  them,  and  that  all 
his  proceedings  in  the  premises  had  been  at  their  instance 
and  request  and  for  their  benefit  and  advantage.  And  he 
further  denied  that  any  of  the  money  collected  on  lists  is- 
sued to  him  subsequent  to  the  execution  of  the  $10,000 
bond  by  him  and  his  sureties,  were  applied  to  any  indebt- 
edness of  Clements  incurred  prior  to  the  date  of  it,  and 
stated  particularly  how  the  payments  made  by  him  were 
applied.  To  the  answer  was  annexed  a  sworn  copy  of  the 
accounts  in  question  taken  from  the  ledger  and  day  book 
of  his  office. 

The  decree  in  the  court  below  dissolved  the  injunction 
previously  issued  in  the  case,  and  dismissed  the  complain- 
ant's bill  of  complaint  with  costs,  the  reasons  for  which,  as 
well  as  the  facts  proved  and  the  evidence  on  which  it  was 
founded,  will  sufficiently  appear  from  the  exceptions  taken 
to  it,  the  argument  of  counsel  in  the  case,  and  the  opinion 
of  this  court  confirming  it  in  all  respects. 

Eli  Saulsbury,  for  the  appellant.  Whatever  may  have 
been  the  original  liability  of  Clements  on  his  official  bonds 
as  deputy  collector,  he  was  completely  discharged  from 
it  by  the  consent  of  Day  to  his  use  of  the  public  money 
collected  and  received  by  him  as  such  in  his  private  busi- 
ness; and  especially,  in  such  a  precarious,  and  ha7ardous 
business,  as  speculating  largely  in  the  buying  and  selling 
of  grain  by  which  in  a  few  months  he  was  utterly  bank- 
rupted and  ruined.  His  answer,  it  was  true,  expressly 
and  directh'  denied  that  he  had  ever  consented  to,  or  had 
any  knowledge  or  suspicion  of  it  until  about  the  first  of 
Fcbruarj'  1865;  but  the  positive  and  direct  testimony  of 
Clements  himself  to  that  fact  corroborated  by  the  fact 
admitted  by  Day,  that  he  was  receiving  from  him  from 
time  to  time  previous-  to  his  failure  or  embarrassment, 
numerous  drafts  for  large  svmis  of  money  on  his  fac- 
tors or  consignees  of  grain  in  Philadelphia  and  New 
York,   was  sufficient   to   prove  and  establish  it,   not  with- 
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standing  the  denial  of  it  in  his  answer.  He  was  suffi- 
ciently acquainted  with  Clements,  his  business  and  his 
means  and  resources,  not  only  to  suspect,  but  to  know 
that  he  could  not  be  engaged  so  largely  in  buying  and 
shipping  grain  to  such  markets,  and  in  drawing  so 
many  drafts  for  such  amounts  against  it,  to  pay  him  for 
moneys  received  by  him  as  deputy  collector,  without 
his  having  used  such  money  in  the  purchase  of  the  grain 
and  in  such  private  business;  and  by  accepting  such  drafts 
from  him,  he  not  only  enabled  him  to  make  such  use  of  it, 
but  with  the  knowledge  that  he  was  so  using  it,  he  thereby 
gave,  at  least,  his  implied  assent  to  it,  and  it  might  properly 
have  been  so  considered  and  regarded  by  Clements.  The 
drafts  could  not  be  used  by  him  in  making  his  own  pay- 
ments into  the  Treasury  of  the  United  States,  because  no 
such  paper  could  be  received  by  any  Assistant  Treasurer, 
and  they  were  consequently  used  by  him  only  for  the  pur- 
pose of  collecting  the  money  due  to  him  from  Clements  at 
the  bank  in  Dover,  and  where  the  amounts  for  which  they 
were  drawn,  were  never  credited  to  him  until  after  they 
had  been  duly  honored  and  paid  in  Philadelphia  or  New 
York.  He  also  violated  his  official  duty  in  withholding 
from  the  appellant  correct  information  on  the  subject  of 
Clements  indebtedness  to  him  and  the  true  state  of  his  ac- 
count, when  in  June  or  July  1865,  the  appollant  inquired 
of  him  in  regard  to  that  matter,  and  when  he  was  in  reply 
informed  by  him  that  he  was  not  much  behind — only  a 
few  hundred  dollars,  and  when  he  well  knew  that  he  was 
then  a  defaulter  to  a  large  amount,  which  he  could  never 
pay,  much  less,  in  fifteen  days  from  that  time;  and  which 
amounted  in  equity  to  a  wilful  and  fraudulent  concealment 
and  misrepresentation  of  a  material  and  important  fact  in 
the  case,  as  the  effect  and  design  of  it  cotild  only  have  been 
to  mislead  and  deceive  the  appellant  and  his  co-sureties, 
and  to  lull  them  into  a  false  and  delusive  sense  of  security 
and  safety  as  to  the  actual  liability  and  heavy  loss  already 
incurred  and  sustained  by  him  and  them,  which  would  in- 
validate the  contract  of  suretyship  between  them   and   re- 
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lease  them  from  any  liabilit>-  for  such  loss.     1  Story's  Eq. 
Juris,  sec.  324.     Hill  on  Trustees  148. 

That  after  the  passage  of  the  act  of  Congress  approved 
July  1st  1862,  and  the  appointment  of  Day  as  collector 
of  the  district  and  his  giving  bond  as  such  under  it,  and  his 
appointment  of  Clements  as  deputy  collector  of  division 
No.  4,  and  the  execution  of  his  bond  to  him  in  the  penal  sum 
of  $10,0C0,  with  the  appellant  as  one  of  his  sureties  in  it, 
which  was  done  on  the  13th  day  of  June  1863,  other  acts 
of  Congress,  and  particularly  the  act  approved  on  the  30th 
of  June  1864,  were  passed  on  the  same  subject,  greatly  in- 
creasing the  duties  and  taxes  imposed  by  the  first  act  under 
which  they  had  been  appointed  and  given  bond  as  just 
stated;  and  that  it  appeared  from  the  accounts  which  had 
been  exhibited,  that  the  greater  part,  if  not  the  whole 
amoimt  of  the  defalcation  in  question,  was  for  moneys 
collected  by  Clements  under  the  later  act,  and  that  he  had 
collected  and  fully  accounted  for  and  paid  over  all  the  du- 
ties and  taxes  for  which  he  was  liable  up  to  the  1st  day  of 
October  1863,  and,  therefore,  the  appellant  and  his  co-sure- 
ties in  the  bond  were  thereupon  discharged  from  any  lia- 
bility for  such  defalcation.  But  if  there  had  been  any 
balance  of  indebtedness  resting  against  him  for  collections 
made  prior  to  the  passage  of  the  act  of  June  30th  1864, 
any  collections  and  payments  made  by  him  afterward,  even 
in  the  absence  of  any  directions  from  Clements  as  to  the  ap- 
plication of  such  payments,  should  have  been  applied  and 
appropriated  to  such  antecedent  collections.  Clayton's  Case, 
1  Mer.  SI 2.  Where  there  are  running  accounts  between 
parties  consisting  of  various  items  of  debit  on  one  side  and 
of  credit  on  the  other,  and  neither  the  creditor  or  debtor 
has  appropriated  the  payments  to  any  particular  debit, 
the  law  will  apply  them  to  the  debits  oldest  in  time  in 
the  order  in  which  they  stand  in  the  account;  and  this 
rule  applies  in  such  a  case,  when  there  are  distinct  sets  of 
sureties  interested  in  the  appropriation  of  such  payments. 
Daws  V.  Morewood,  10  Barb.  184.  United  States  v.  Kirk- 
patrick,  9  Wheat.  720.    Boston  Hat  Man.  Co.  v.  Messinger,  2 
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Pick.  238.  Pierce,  Clark  &  Co.  v.  Knight,  31  Verm.  701. 
Postmaster  General  v.  Furber  et  al.  4  Mason  333.  United 
States  V.  Ward-well  et  al.  5  Mason  82.  Speak  v.  Common- 
wealth, 3  Watts  &  Serg.  224.  And  the  debtor  has  a  reason- 
able time  to  direct  the  appropriation  after  the  payment  is 
made,  but  if  the  creditor  has  communicated  the  account 
after  making  the  appropriation  of  the  payment,  and  he 
assents  to  it,  he  cannot  afterward  change  it  Allen  v. 
Culver,  3  Denio  284.     Stone  v.  Seymour,  15  Wend.  33. 

And  although  the  act  of  June  30th  1864,  may  have 
continued  in  office  all  collectors  and  deputy  collectors  be- 
fore appointed  under  the  original  act  of  Jtdy  1st  1862,  the 
contract  of  the  surety  by  virtue  of  the  bond,  was  only  as 
to  the  law  in  force  in  regard  to  their  official  duties  at  the 
time  when  it  was  executed,  and  if  their  duties  or  liabili- 
ties were  afterward  materially  varied  or  increased  by  the 
subsequent  act,  the  surety  would  not  be  responsible  for 
the  breach  by  his  principal  of  any  new  duty  or  increased 
liability  under  it.  Ld.  Arlington  v.  Merick,  2  Saund.  412. 
Mayor  of  Berwick  v.  Almack,  16  E.  C.  L.  R.  236.  Pydus  v. 
Gibbs  et  al.  38  E.  C.  L.  R.  57.  Bonner  v.  MacDonald,  1 
Law  &  Eq.  Rep.  1.  United  States  v.  Kirkpatrick,  9  Wheat. 
720.  Miller  v.  Stuart  et  al.  9  Wheat.  681.  Banford  et  al.  v. 
I  His.  3  Exchg.  Rep.  380.  Although  the  officer  may  be 
the  same,  if  there  is  an  alteration  or  change  in  the  nature 
or  duties  of  the  office,  the  surety  will  be  discharged. 
Boston  Hat  Man.  Co.  v.  Messinger,  2  Pick.  235.  Purcell  v. 
Summersett,  4  Taunt.  593.  Liverp.  Water  Works  Co.  v.  At- 
kinson, 6  East  507.  Mayor  and  Council  of  Wilmington  v. 
Orne,  2  Harr.  190.  It  was  furthermore  rendered  thereby 
necessary  for  the  collector  Day  himself  to  execute  anoth- 
er or  new  bond  with  sureties,  to  lawfully  qualify  him  to 
enter  upon  the  new  and  increased  duties  of  his  office  un- 
der the  act  of  1864;  for  the  giving  and  approval  of  such 
a  bond  was  a  condition  precedent  to  his  legal  quaHfica- 
tion  for  the  discharge  of  such  increased  duties  and  re- 
sponsibilities. Thomas  v.  Owen,  4  Maryland  189.  Bruce  et 
al.  V.  Love,  11  Gill  &  Johns.  382.     Foster  v.  Just,  9  Georgia 
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185.  Rounds  v.  Mansfield,  38  Maine  586.  Rounds  v.  Ban- 
gor, 46  Maine  541.  United  States  v.  De  Baron,  19  How.  73. 
Commonwealth  v.  Slifer,  25  Penna.  23.  State  v.  Bullett,  30 
Miss.  624.  Eaton  v.  White,  2  Wiscon.  292.  Olney  v.  Pearce, 
1  R.  I.  292.  Smith  v.  United  States,  2  Wal.  219.  The  vari- 
ous provisions  of  the  act  of  1864  upon  the  subject,  and 
which  should  have  been  complied  with  before  such  a  col- 
lector could  legally  enter  upon  the  performance  of  the 
duties  of  his  office  under  it,  were  not  directory  in  their 
character  merely,  or  such  as  to  clothe  the  Secretary  of 
the  Treasury  or  the  Commissioner  of  Internal  Revenue 
with  discretionary  authority  simply  to  determine  wheth- 
er a  new  bond  should  be  required  of  him,  or  not.  The 
number  of  sureties  prescribed  for  it,  as  well  as  other 
special  provisions  of  the  act,  clearly  precluded  such  a 
presumption  or  construction  of  them.  Nor  was  the  ap- 
pellant estopped  to  deny  that  he  had  authority  to  collect 
any  of  the  taxes  in  question,  by  uniting  in  a  bond  to  him 
as  collector  with  Clements  and  his  co-sureties.  Nares  et 
at.  V.  Rowells,  14  East  510.  Kepp  et  al.  v.  Weggett  et  al.  1 
Law  &  Eq.  Rep.  365.  Austin  v.  Thompson,  45  N.  H.  113. 
Nor  would  a  proper  construction  of  the  ninety-fourth 
and  ninety-sixth  sections  of  that  act  warrant  any  tax  upon 
the  article  of  molasses  manufactured  from  sorghum,  be- 
cause they  did  not,  and  were  not  designed  to  include  it 
among  the  commodities  specified  in  them  as  subject  to  tax- 
ation. Nor.  could  it  be  maintained  that  the  sureties  in 
either  of  the  bonds  referred  to,  were  concluded  from  rais- 
ing or  availing  themselves  of  any  of  the  questions  which 
had  been  presented  as  to  their  liability  for  any  part  of  the 
defalcation  of  Clements,  by  the  ascertainment  of  the 
amount  of  it  on  the  10th  of  August  1865,  and  the  indorse- 
ment of  the  respective  proportions  of  it  on  the  back  of  the 
two  bonds  under  their  hands  and  seals  respectively.  All 
the  evidence  in  regard  to  it  showed,  and  the  answer  itself 
admitted,  that  it  was  persistently  pressed  and  demanded  by 
Day  as  absolutely  necessary  to  enable  him  to  enter  judg- 
ments on  the  bonds  severally  against  Clements,  the  prin 
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cipal  obligor  in  them,  and  to  issue  execution  thereon 
forthwith  against  him  alone,  so  as  to  obtain  an  immediate 
lien  on  all  his  personal  property;  and  as  such  were  the  bsst 
and  the  only  terms  which  could  be  obtained  from  him  by 
them  under  the  circiunstances,  and  as  it  was  certainly  im- 
portant and  desirable  to  them  that  they  should  procure 
that  much,  at  least,  for  their  ultimate  benefit  and  relief  in 
the  premises,  they  were  obliged,  of  course,  to  assent  to  and 
acquiesce  in  it.  The  sole  object,  therefore,  of  the  arrange- 
ment and  agreement  to  ascertain  and  indorse  upon  the 
bonds  the  proportions  in  which  the  two  sets  of  sureties  in 
them  should  be  relatively  and  respectively  liable  for  the 
amount  of  the  defalcation,  was  to  obtain  judgment  and 
execution  immediately  upon  them  for  the  respective 
amounts  indorsed  on  'them  against  Clements  alone,  as  the 
best  and  only  thing  that  could  then  possibly  be  done  for 
the  sureties  under  the  circumstances.  It  was  not,  how- 
ever, indispensably  necessary,  nor  in  any  degree  necessary 
for  any  such  purpose,  although  uniformly  so  represented 
and  insisted  upon  both  by  Day  and  his  counsel:  and  it 
would  consequently  be  unjust  and  inequitable  to  allow  him 
to  take  advantage  of  the  indorsements  and  acknowledg- 
ments which  they  contained,  for  an  entirely  diflferent  pur- 
pose and  object  which  was  certainly  not  contemplated  or 
apprehended  by  them,  at  least,  when  they  afhxed  their 
signatures  and  seals  to  them  respectively,  or  to  conclude 
and  estop  them  from  thus  qualifying  and  restricting  the 
effect  of  such  admissions,  or  to  fix  and  establish  their 
legal  liability  for  such  defalcation  to  the  effect  and  extent 
now  contended  for  by  him.  In  general,  a  court  of  equity 
will  not  relieve  against  a  mistake  or  misapprehension  of 
law  merely,  but  where  the  parties  have  been  guilty  of  a 
mutual  mistake  in  that  respect,  or  as  to  their  respective 
legal  rights  or  liabilities  in  regard  to  the  matter  in  question 
between  them,  a  court  of  law,  even,  will  relieve  against  it„ 
or  so  far  avoid  the  error  as  to  prevent  injustice  from  result- 
ing from  it  to  either  party.  May  v.  Coffin,  4  Mass.  342.  War- 
der et  al.  V.  Tucker,  7  Mass.  449.    Freeman  et  al.  v.  Boynton,  7 
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Mass.  483.  And  a  court  of  equity  would  do  the  same,  of 
course,  1  Story  Eq.  Juris,  sees.  122,  134,  155.  The  point 
last  made  and  the  principle  stated  in  it  proceeded  upon 
the  assumption  that  Day,  as  well  as  the  sureties,  was  at 
the  time  when  the  indorsements  were  so  made  on  the 
bonds,  entirely  ignorant  of  the  change  and  effect  which 
the  passage  of  the  act  of  Congress  of  June  30th  1864,  had 
produced  in  and  upon  the  legal  relations,  rights  and  lia- 
bilities before  that  subsisting  between  him  and  them  as 
the  sureties  of  Clements.  In  such  a  case  of  surprise  on 
their  part  in  the  sudden  discover^'  of  a  large  defalcation 
on  the  part  of  their  principal,  and  not  apprehending  or 
contemplating  the  legal  effect  now  claimed  for  the  indorse- 
ments on  the  other  side,  and  both  they  and  Da\'  being 
alike  under  a  mutual  mistake  and  misapprchen.sion  as  to 
the  legal  effect  M'hich  the  subsequent  passage  of  that  act 
had  produced  on  their  previous  relations  and  liabilities,  a 
court  of  equity  would  relieve  against  it.  IVillin  v.  W'illin, 
16  \'es.  72.  Hill  on  Trustees  149.  Northrop  v.  Graves,  19 
Conn.  548.  Burr  v.  Veeder,  3  Wend.  412.  La  Mott  v.  Bowles, 
6  Harr.  &  Johns.  500.  Gillespie  v.  Moon,  2  Johns.  Ch.  Rep. 
585.  And  even  if  a  party  has  the  means  of  knowledge, 
or  of  ascertaining  the  matter  in  question,  the  rule  was  the 
same  if  the  mistake  or  misapprehension  actually  existed 
at  the  time.  Ch.  on  Cont.  548,  643.  Kelley  v.  Solari,  9 
M.  &  W.  54.  Bellv.  Gardner,  43  E.  C.  L.  R.  16.  Waite  v. 
Legget,  8  Cow.  195.  Weeden  v.  Roll,  20  Wend.  174.  Stedwell 
V.  Anderson,  21  Conn.  139.  In  most  of  the  cases  just  cited, 
it  would  be  observed  that  the  mistake  in  question  occurred 
in  the  payment  of  money  not  la\\rfully  or  rightly  due. 
But,  if,  on  the  contrary'.  Day  then  had  knowledge  of  the 
effect  which  the  act  of  1864  had  on  the  relations  and  lia- 
bilities previously  subsisting  between  him  and  his  sureties, 
and  withheld  it  from  them,  it  would  have  constituted  an 
actual  and  positive  fraud  on  his  part  in  the  transaction, 
against  which  a  court  of  equity  would  be  bound  to  relieve. 
The  sureties  were  also  ignorant  at  the  time  the  indorse- 
ments were  made  upon  the  bonds,  that  Day  himself  had 
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not  given  any  new  official  bond  after  the  passage  of  the 
act  of  Congress  of  June  30th,  1864,  and  that  he  had  not 
even  been  reappointed  to  the  office  of  Collector  of  the  dis- 
trict after  the  passage  of  it.  Also  of  the  fact,  that  Clem- 
ents had  been  using  the  public  money  in  his  private  busi- 
ness and  in  the  purchase  and  shipment  of  grain  to  Phila- 
delphia and  New  York,  and  that  Day  had  either  assented 
to  such  use  of  it,  or  received  drafts  from  him  on  his  com- 
missions merchants  in  those  cities  to  whom  it  was  con- 
signed for  sale,  in  payment  of  sums  due  from  him  as  dep- 
uty collector,  and  that  they  had  thereby  been  discharged 
from  their  obligation  of  suretyship  on  the  said  bonds;  and 
furthermore  that  they  did  not  know,  and  could  not  know, 
except  as  it  was  then  represented  and  shown  to  them  by 
Day  and  the  admissions  of  Clements,  what  amount  was 
due  from  the  latter -to  the  former  on  account  of  his  collec- 
tions as  deputy  collector,  and  therefore  they  did  not,  and 
cotdd  not  have  intended  by  such  indorsement  or  acknowl- 
edgment, to  admit  any  such  matter  of  fact  of  which  they 
then  had  no  knowledge  or  information  whatever. 

Smithers,  for  the  respondents.  A  mere  increase  of  risk, 
or  superadded  duties  to  the  office  of  Clements  as  deputy 
collector,  did  not  absolve  his  sureties  from  their  liability, 
unless  they  went  beyond  the  fair  scope  of  the  contract  of 
suretyship.  Bank  of  Wil.  &  Brand,  v.  Wollaston,  3  Harr.  90. 
It  had  been  clearly  shown  and  established  that  the  in- 
dorsements on  the  bonds  and  the  written  agreement  among 
themselves  to  refer  all  questions  as  to  the  respective  lia- 
bility of  the  two  sets  of  sureties  in  them  for  the  defalca- 
tion to  the  arbitrators  mentioned,  executed  under  their 
hands  and  seals,  were  made  after  seven  hours  of  careful 
consideration,  and  could  there  be  any  ground  or  pretext 
for  saying  that  they  were  misled  or  deceived  in  regard  to 
the  matter?  That  was  directly  met  and  expressly  denied 
in  the  answer,  and  until  the  denial  of  it  was  refuted  and 
disproved  by  the  positive  testimony  of  two  witnesses,  or  of, 
at  least,  one  witness,  supported  and  sustained  by  corrobo- 
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rating  circtimstances,  the  answer  on  that  point  was  con- 
clusive. Maddock  v.  Sullivan,  2  Rich.  Eq.  Rep.  6.  The 
facts  detailed  and  proved  showed  that  when  they  first  met 
in  company  with  Clements  in  Day's  office  on  the  occasion 
referred  to,  they  had,  at  least,  some  hopes  that  his  property 
and  effects  might  be  sufficient  to  meet  his  indebtedness, 
but  after  the  books  and  accounts  had  been  exhibited  to 
them  with  the  amount  of  his  defalcation  as  it  then  appeared 
by  them,  and  they  had  discovered  that  such  a  hope  was 
groundless,  and  that  it  was  even  doubted  by  Day  whether 
he  would  be  safe  in  taking  any  assignment  of  his  partner- 
ship property  or  effects  for  their  benefit  and  relief  in  the 
premises,  they  became  concerned  and  anxious  for  them- 
selves in  particular;  and  the  question  at  once  arose  between 
them  as  to  the  relative  liability  of  the  respective  sureties 
on  the  two  bonds  for  the  amount  of  it,  each  set  being  so- 
licitous, of  course,  to  avoid  as  much  of  it  as  possible. 
And  it  was  a  difficult,  as  well  as  a  hazardous  thing  for 
the  obligee  to  undertake  to  apportion  the  loss  between 
them  without  their  sanction  and  consent;  but  it  was  after- 
ward done  with  their  entire  approbation  and  consent,  and 
not  only  after  mature  consideration  and  deliberation,  but 
with  the  advice  of  counsel  on  their  part.  It  was  at  their 
special  instance  and  request,  and  for  their  benefit  and 
advantage  that  judgments  were  entered  upon  the  bonds 
at  once  against  Clements  alone,  and  executions  were 
issued  thereon;  and  when  urged  to  do  so.  Day's  uniform 
reply  was  that  as  the  amount  of  the  indebtedness  or  defal- 
cation was  larger  than  the  penal  svtm  of  either  of  them, 
unless  they  would  agree  to  the  apportionment  of  it  between 
them,  and  the  two  amounts  for  which  the  respective  exe- 
cutions shoiild  issue  against  him,  he  would  take  his  own 
time  for  doing  it,  as  he  could  himself  rest  safe  with  the 
security  he  had,  and  would  simply  enter  judgment  there- 
on against  each  and  all  of  them,  and  there  rest  the  matter. 
But  the  understanding  and  arrangement  between  the  par- 
ties was  not  for  the  pupose  simply  of  having  a  judgment 
entered   and    an   execution   issued   without   delay   against 
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Clements  alone,  but  it  was  designed  by  all  of  them  to  go 
beyond  that,  and  to  accomplish  just  what  the  language  of 
the  indorsements  necessarily  and  directly  imported,  and 
which  was  also  expressly  indicated  and  •  admitted  in  the 
written  agreement  between  the  sureties  themselves  which 
was  made  and  executed  at  the  same  time,  and  which  con- 
stituted a  part  of  the  same  transaction  and  arrangement 
in  regard  to  the  matter,  although  Day  was  not  a  party  to 
it  in  form,  and  was  in  no  manner  affected  or  concluded  by 
it. 

As  to  the  tax  on  molasses  manufactured  from  sorghum 
it  was  authorized  by  the  internal  revenue  act  of  1862, 
sec.  72,  page  75,  sec.  7,  pages  33,  35,  and  was  afterward  sub- 
ject to  a  tax  of  five  per  cent,  ad  valor  on  under  the  act  of 
1864,  sec.  94,  pages  50,  51,  52,  and  under  the  general  tax- 
ing clause  of  it,  sec.  93,  page  57,  and  was  not  embraced 
in  the  free  list  prescribed  in  it,  sec.  96,  page  60,  but  was 
exempted  from  taxation  by  the  act  of  1865,  page  12,  and 
was  included  in  the  free  list  of  the  act  of  1866,  sec.  91, 
page  51,  and  under  the  act  of  1867,  which  exempted  mo- 
lasses generally,  sec.  11,  page  6,  whilst  the  tax  under  the 
preceding  acts  of  1862,  and  1864,  had  been  collected  upon 
it  pursuant  to  the  instructions  of  the  Secretary  of  the 
Treasury  which  was  binding  on  such  officers,  page  173. 
The  indorsements  on  the  bonds  operated  as  admissions  of 
the  sureties  of  their  liability  for  the  defalcation  of  their 
principal  to  the  amounts  respectively  indorsed  upon  them, 
as  well  as  a  waiver  of  any  known  cause  or  ground  of  re- 
lease or  discharge  from  it  existing  at  that  time,  and  of 
the  appropriation  of  the  credits  or  payments  which  up 
to  that  time  had  been  made  by  him,  as  they  were  then 
applied  in  the  account  as  kept  in  the  collector's  office. 
And  that  would  lead  him  to  consider  the  doctrine  of  ap- 
propriation of  payment  on  a  running  account,  and  where- 
fore it  was  that  Day  was  so  desirous  of  having  the  re- 
spective amounts  ascertained  and  indorsed  upon  them 
with  the  consent  of  the  sureties;  and  whether  it  was  right 
and  proper  for  him  to  require  it  under  the  circumstances. 
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All  the  taxes  assessed  under  the  act  of   1862,   went   into 
the  hands  of  Clements  prior  to  October   13th,    1864,  the 
date  of  the  bond  in  the  penal  sum  of  $10,000,  although 
some  of  them  were  not  collected  until  after  the  passage 
of  the  act  of  June  30th  1864.     The  rule  as  stated  on  the 
other  side  with  regard  to  the  appropriation  of  payments 
made  upon  an  open  and  current  account,  was  in  general 
correct,  but  it  did  not  apply  in  a  case  where  there  were 
different  sureties  with  different  liabilities,  as  in  the  pres- 
ent instance.     United  States  v.  January,  7  Cranch  572.   U. 
5.  V.  Eckford,  1  How.  261.  Jones  v.  U.  S.  7  How.  688.  Stone  v. 
Seymour,  8  Wend.  403.  15  Wend.  19.  Lyaght  v.  Walker,  5  Blight 
1.    Draff  en  v.  Boonville,  8  Missouri  396.    Buchanan  County  v. 
Smith,  26  Missouri  226.    Stamford  Bank  v.  Benedict,  15  Conn. 
437.     But  when  the  debtor  fails  to  direct  the  application 
or  appropriation  of  the  payments,   the  creditor  may   ap- 
propriate them  at  his  will  and  pleasure  at  any  time  before 
action  is  brought.     Mayor  of  Alexandria  v.  Patten,  4  Cranch 
320.    U.  S.  V.  Jones,  7  How.  689.  Moss  v.  Adams,  4  Iredell  42. 
Phillpot  V.  Jones,  2  Adolv.  Ellis,  41.  Miles  v.  Fowker,  5  Bing- 
ham (N.  C.)  455.     Bosanquett  v.  Wray,  6  Taunt.  597.     In 
the    absence    of  a  special    application    by    the    creditor    or 
the  debtor,  and  of  any  intervening  and  controlling  equity 
in  the  case,  the  law  will  apply  the  payments  to  the  debt 
for    which    the    security    was    most    precarious.     Field  v. 
Holland,  6  Cranch  27.  Moss.  v.  Adams,  4  Iredell  42.    Stanford 
Bank  V.  Benedict,  15  Conn.  437.    And  under  these  principles 
Day  might  well  have  said  that  he  would  not  issue  execu- 
tion on  either  of  the  bonds,  unless  the  sureties  would  con- 
sent to  ascertain  the  amount  for  which  it  should  be  issued 
on    each    of  them    respectively.     {Comegys,  the  aggregate 
amount  due  from  Clements  up  to  June  30th,    1864,   was 
$2,950.53.      The   whole    amount    of   taxes    assessed    which 
went  into  his  hands  up  to  that  time,  was  $11,916.13,  so 
stated  the  counsel  on  the  other  side.     Of  this  sumi  there 
went  into  his  hands  during  the  months  of  July  and  Au- 
gust  1864,   but  assessed  under  the  act  of   1862,  taxes  to 
to   the   amount   of   $6,427.71,    which,    deducted   from    the 
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amount  last  stated,  leaves  the  stun  of  $5,488.42).  The  sec- 
tions 7  and  14  of  the  act  of  1862,  showed  and  exhibited  the 
fact  that  the  annual  lists  which  went  into  his  hands  in  July 
and  August  1864,  and  must  therefore  have  been,  and  were, 
assessed  under  the  act  of  1862,  and  were  to  be  as  of  the 
date  of  the  first  Monday  in  the  month  of  May  1864,  and 
prior,  of  course,  to  the  passage  of  the  act  of  the  30th  of 
June  in  that  year;  and  whilst  the  act  of  1862  was  yet  in 
full  force  and  effect.  On  the  22nd  of  March  1865  he  paid  to 
Day  $5000,  and  had  in  his  hands  lists  assessed  and  issued 
under  the  act  of  1864,  up  to  January  of  that  year,  1865,  to 
full  that  amount,  and  it  was  out  of  the  money  collected 
on  those  lists  that  the  sum  of  $5000  was  paid  by  him  at 
that  time;  and  it  was  the  money  which  he  had  previously 
collected  on  the  lists  issued  to  him  under  the  act  of  1862, 
that  came  to  his  hands  during  that  year  and  the  years 
1863,  and  1864,  which  he  lost  in  his  grain  trade  during 
the  fall  and  winter  of  the  latter  year. 

In  regard  to  the  cancellation  of  the  indorsements  on 
the  bonds  by  the  decree  of  the  court  on  the  ground  of  mis- 
take or  misapprehension  on  the  part  of  the  sureties,  either 
as  to  any  fact  alleged  in  the  case,  or  as  to  the  legal  effect 
and  operation  of  them,  or  of  both,  the  rule  in  equity  was 
well  settled,  that  where  the  uncertainty  either  as  to  the  facts, 
or  the  law  in  the  case  is  present  to  the  minds  of  the  parties, 
and  they  intend  to  compromise  and  settle  the  matter  in 
question  between  them,  whatever  their  rights  or  claims  may 
be,  and  either  knowing  the  facts,  to  compromise  any  doubt 
or  question  of  law  as  applicable  to  them,  or  being  doubt- 
ful as  to  the  facts,  to  compromise  both  the  facts  and  the 
law  in  regard  to  the  matter,  there  can  be  no  good  reason 
for  invalidating  or  setting  aside  the  transaction  upon  the 
ground  of  misapprehension  or  mistake  merely  in  either, 
or  both  of  those  respects.  For  if  it  was  based  on  the  ex- 
istence of  a  doubt  in  either,  or  both  of  those  respects,  there 
could  be  no  mistake  in  what  was  done  by  them  in  the  mat- 
ter, and  the  simple  fact  that  one  of  the  parties  was  in  er- 
ror as  to  the  amount  of  benefit  or  advantage  which  he  re- 
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linquished  by  it,  could  create  no  equity  in  his  favor;  and, 
therefore,  the  indorsements  and  the  agreement  between 
the  sureties  themselves,  having  been  made  with  such  know- 
ledge of  the  facts  of  the  case  as  the  accounts  in  the  office 
then  disclosed,  and  Oements  himself  admitted,  and  with 
such  a  doubt  as  to  their  legal  liability  to  account  for  the 
defalcation  in  the  proportion  agreed  on,  to  Day  at  all  events, 
though  not  as  among  chemselves  ultimately,  unless  so  de- 
cided in  the  arbitration  agreed  upon  between  them,  there 
could  be  no  grouad  whatever  for  the  cancellation  of  the 
indorsements,  evsn,  if  they  were  mistaken  as  to  the  legal  ef- 
fect and  operation  of  them  at  the  time  when  they  made 
them.  Adams'  F.q.  189.  Story's  Eq.  Juris,  sees.  Ill,  113,  116, 
126  (n)  131  (w)  137  («),  157.  Union  Bank  of  Georgetown  v. 
Geary,  5  Pet.  99.  Shotwell  v.  Murray,  1  Johns.  Ch.  Rep.  512. 
Lyon  V.  Richmond,  2  Johns.  Ch.  Rep.  51.  Storrs  v.  Barker, 
6  Johns.  Ch.  Rep.  169.  Taylor  v.  Patrick,  1  Bibb  168.  Fisher 
V.  May's  Heirs,  2  Bibb  448.  Exrs.  of  Wurtermuter  v.  Sny- 
der, 2  Greenl.  Ch.  490. 

Nor  was  it  necessary  for  Day  to  enter  into  bond  again, 
as  collector  of  the  district,  after  the  passage  of  the  act  of 
June  30th  1864;  for  the  general  provisions  of  it,  and 
particularly,  of  the  ninth  section  of  it,  saved  the  necessi- 
ty of  it.  The  portions  of  the  act  of  1862  repealed  by  it 
sec.  173  page  96,  together  with  the  saving  clauses  of  the 
same  section,  page  97,  and  the  correct  construction  of  sec- 
tion 9,  also  rendered  it  clearly  unnecessary.  The  provi- 
sion of  it,  however,  requiring  any  bond  whatever  from 
such  an  officer  of  internal  revenue,  was  not  absolutely 
obligatory,  but  only  directory  in  its  character;  and  it  was, 
therefore,  entirely  subject  to  the  discretion  of  the  Secre- 
tar}'  of  the  Treasury.  And  such  a  bond  was  designed  only 
for  the  benefit  of  the  Government,  and  constituted  no 
part  of  the  contract  with  the  sureties  in  a  bond  taken  by 
him  from  any  of  his  deputies.  Bank  of  the  U.  S.  v.  Dand- 
ridge,  12  Wheat.  64.  U.  S.  v.  Vanzandt,  11  Wheat.  190.  U. 
S.  V.  Bradley,  10  Pet.  345.  Bowman  v.  Barnard,  24  Verm. 
355.     B  or  eland  v.  Washington  County,  8  Harris  150.     But 
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even,  independent  of  that  fact,  and  of  the  principle  of 
law  he  had  stated  and  the  authorities  which  he  had  just 
cited  to  sustain  it,  the  appellant  was  estopped  by  the 
bond  which  he  had  executed  as  one  of  his  sureties,  and 
by  the  endorsement  under  his  hand  and  seal  upon  it,  to 
deny  that  Clements  was  deputy  collector  during  the  peri- 
od in  question.  Billingsly  v.  The  State,  14  Maryland  369. 
Ford  V.  Clough,  8  Maine  334.  U.  S.  v.  Bradley,  10  Pet.  365. 
Nor  was  Day  bound  to  dismiss  him  from  the  office  as  soon 
as  he  had  discovered  his  defaults  in  it,  or  the  defalcation 
in  question;  because  the  fidelity  of  Clements  in  the  office 
and  the  due  discharge  of  the  duties  and  obligations  of 
it  by  him,  was  exactly  what  the  appellant  became  his 
surety  for  in  the  bond.  U.  S.  v.  Kirkpatrick,  9  Wheat.  720. 
U.  S.  V.  Vanzandt,  11  Wheat.  691 .  Postmaster  of  Erie  v.  Ree- 
der,  4  Wash.  C.  C.  Rep.  679.  But  in  point  of  fact,  he  was 
dismissed  very  soon  after  the  defalcation  was  discovered, 
and  the  appellant  was  aware  both  of  his  defalcation  and 
dismissal  from  office  when  he  signed  the  indorsement 
on  the  bond.  Besides,  he  sustained  no  injury  by  the  de- 
lay which  intervened,  but  was  benefited  by  it,  as  the  de- 
falcation was  considerably  diminished  by  payments  made 
by  Clements  in  the  mean  while. 

The  allegation  of  the  appellant  as  to  the  false  state- 
ment made  to  him  by  Day  in  July  1865,  in  reply  to  his 
inquiry  concerning  the  payments  of  Clements  to  him 
and  whether  he  was  behind  with  them,  was  distinctly 
denied  in  the  answer,  and  there  was  no  evidence  what- 
ever to  sustain  the  assertion  so  made  by  the  appellant; 
whilst  the  charge  made  in  the  bill  upon  the  authority  and 
information  of  Clements,  given  after  the  discovery  and 
exposure  of  his  defalcation,  that  he  had  ever  in  any  man- 
ner consented  to  or  acquiesced  in  his  use  or  employment 
of  the  public  funds  in  his  hands  in  the  purchase  and  con- 
signment of  grain  to  his  factors  in  Philadelphia  and  New 
York,  or  that  he  had  any  knowledge  of  it  until  after  the  dis- 
covery of  his  defalcation,  was  also  directly  denied  with 
equal    distinctness  in    the    answer,    and    which    allegation 
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of  Clements  was  likewise  unsupported  by  any  evidence, 
except  the  equivocal  and  dubious  declarations  made  by 
him  when  examined  as  a  witness  on  that  point.  Because 
the  acceptance  by  Day  of  the  several  drafts  on  the  houses 
referred  to  in  payment  of  s\ims  due  from  him  as  deputy 
collector,  did  not  prove  that  he  knew  at  the  time  he  ac- 
cepted them  and  when  they  were  paid,  that  they  were 
for  the  proceeds  of  grain  which  had  been  purchased  by 
the  firm  of  John  F.  Clements  &  Co.  with  the  public  money, 
or  that  he  consented  to  such  use  of  it;  for  it  appeared 
from  the  books  of  the  collector's  office,  as  well  as  from 
the  deposition  of  Clements  himself,  that  he  had  accept- 
ed such  drafts  from  him  prior  to  the  time  when  the  latter 
alleges  he  gave  his  consent  to  such  use  of  the  money; 
and  also  that  it  was  his  practice  to  accept  drafts  on  good 
and  responsible  parties  from  his  other  deputies  in  pref- 
erence to  receiving  payments  in  money,  for  the  reasons 
stated  in  his  answer.  Besides,  the  court  would  observe, 
what  was  equally  pregnant,  important  and  conclusive  in 
its  bearing  on  that  question  of  fact  in  the  case,  that  it 
was  expressly  contradicted  and  denied  and  wholly  refut- 
ed by  the  admissions  and  acknowledgments  to  the  con- 
trary, of  Clements  himself  to  Day,  after  the  defalcation 
had  occurred,  in  the  presence  of  the  witness,  Bateman, 
as  stated  in  his  deposition. 

Comegys,  for  the  appellant.  Would  limit  and  confine 
his  remiarks  to  a  single  question  in  the  case,  and  that 
was  what  is  the  effect  of  the  repeal  of  a  statute?  It  was 
to  obliterate  and  annul  it  as  completely  as  if  it  had  never 
been  or  existed  as  a  law,  except  as  to  acts  done,  abso- 
lute rights  acquired  and  vested,  contracts  executed,  and 
actions  commenced  and  concluded  under  it  whilst  it  was 
yet  in  force  and  operation,  except  so  far  as  they  may  be 
preserved  and  saved  by  express  provision  of  the  repeal- 
ing act.  Sedw.  on  Const.  &  Stat.  Law,  sees.  129,  lv30,  131. 
And  such  being  the  principle  of  law  on  the  subject,  the 
question  was  whether  there  was  any  thing  in  the  repeal- 
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ing  statute  in  question,  the  act  of  Congress  of  June  30th 
1864,  to  preserve,  or  save  and  continue  the  exercise  of 
the  official  powers,  functions  and  duties  of  a  collector  of 
internal  revenue  under  the  act  of  Congress  of  1862?  The 
effect  of  the  repealing  act  of  1864,  was  to  suspend  the 
exercise  of  the  powers  and  duties  of  such  a  collector  under 
the  act  of  1862,  until  he  had  given  bond  for  the  due  per- 
formance of  his  duties  under  the  act  of  1864;  because 
the  latter  act  increased  enormously  the  duties  devolved 
upon  him  by  the  act  of  1862.  For  whilst  the  taxes  im- 
posed by  the  act  of  1862,  were  but  comparatively  few  and 
limited,  those  imposed  by  the  act  of  1864,  were  universal 
and  applied  to  every  thing  that  could  possibly  be  reached 
by  way  of  taxation.  The  latter,  it  was  true,  had  saved 
the  office  of  collector  created  by  the  former,  and  con- 
tinued the  incvimbent  holding  it  at  the  time  of  the 
passage  of  the  latter  act  in  such  office,  but  it  did  not 
continue  the  liability  of  his  sureties,  or  of  the  sureties 
of  his  deputies.  It  was,  however,  contended  on  the 
other  side  that  the  provisions  of  the  ninth  section  of  the 
latter  act,  which  required  that  before  any  collector  should 
enter  upon  the  duties  of  his  office,  he  should  execute  a 
bond  for  such  amount,  as  was  further  provided  for  and 
prescribed  in  it,  was  designed  to  apply  only  to  such  col- 
lectors as  should  be  thereafter  appointed  to  such  office. 
But  the  language  of  the  act  did  not  say  that;  and  if  such 
was  the  intention  of  it,  why  did  it  not  say  so,  in  so  many 
words?  He  was,  therefore,  warranted  in  contending  that 
such  was  not  its  meaning,  and  that  it  was  not  prospec- 
tive merely  in  its  design  and  operation,  but  included  and 
applied  alike  to  all  such  collectors  as  were  already  in  office, 
as  well  as  to  those  who  should  be  thereafter  appointed; 
for  the  office  after  the  passage  of  the  latter  act,  became  in 
fact  and  in  effect  another  and  substantially  a  new  office, 
created  by  another  and  a  new  law,  with  new  and  greatly 
increased  powers,  duties  and  responsibilities  conferred 
and  imposed  by  it.  But  if  it  did  not  thereby  become 
another  and  a  new  office,  but  continued  to  be  the  same 
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office  afterward  that  it  was  before  the  passage  of  the  lat- 
ter act,  then  the  effect  and  operation  of  that  act  upon  it, 
was  equivalent  to  another  and  a  new  term  in  it  with 
greatly  enlarged  powers,  duties,  risks  and  liabilities  on 
the  part  of  the  holder  of  it;  and,  therefore,  he  could 
not  have  lawfully  entered  upon  the  performance  of  it 
without  executing  a  new  bond  under  the  provisions  of 
it,  conditioned  for  the  due  performance  of  the  new  and 
increased  duties  imposed  by  it.  4  Maryl.  189.  11  Gill  & 
Johns.  382. 

It  was  true  that  all  the  provisions  of  the  former  act 
which  provided  for  the  office  of  collector,  and  for  the 
qualification  of  such  officer,  were  saved  by  the  except- 
ions and  reservations  in  the  repeal  of  it  contained  in 
the  latter  act,  but  there  was  not  a  word  to  be  found  in 
any  one  of  those  exceptions,  which  said  or  intimated 
that  any  bond  already  executed  under  the  former  act  by 
such  an  officer,  should  suffice,  or  be  continued  under  the 
latter  act;  and  if  Congress  so  intended,  why  such  total 
absence  of  any  words  whatever  to  express  that  intention? 
As  soon,  therefore,  as  the  act  of  1864  was  passed,  and 
the  act  of  1862  was  repealed  without  any  such  exception 
expressly  continuing  the  bonds  of  such  collectors  and 
deputies  then  in  office,  as  well  as  the  general  provisions 
of  the  previous  act  in  reference  to  their  appointment 
and  qualifications,  the  bonds  of  Clements  and  his  sure- 
ties fell  and  expired  with  it,  and  were  thenceforth  utter- 
ly and  absolutely  functus  officio.  38  Maine  586.  46  Maine 
541.  19  How.  73.  25  Penna.  23.  And  such  being  the 
case,  the  sureties  of  Clements  were  released  and  dis- 
charged from  any  liability  for  or  on  account  of  the  annu- 
al lists  which  went  into  Day's  hands,  and  his,  in  the 
months  of  July  and  August  1864,  which  amounted  to 
over  $6000,  notwithstanding  the  assessment  might  have 
had  relation  back  to  the  first  Monday  in  May  of  that 
year,  because  the  liability  of  his  sureties  for  the  due  col- 
lection of  the  taxes  on  such  lists,  could  only  accrue  or 
begin  from  the  time  they  came  to  his  hands  for  collec- 
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tion  in  July  and  August  of  that  year,  which,  of  course, 
was  after  the  30th  of  June  preceding,  when  their  bonds 
were  so  released  and  discharged  as  before  stated,  and 
they  could  not  be  carried  or  extended  back  by  legal  re- 
lation or  presumption  to  the  first  Monday  of  May  in 
that  year,  so  as  to  make  them  in  any  manner  liable  for 
that  amount;  for  they  could  never  have  been  liable  for 
any  taxes  assessed,  until  the  lists  of  them  had  come  into 
his  hands  for  collection. 

There  was  only  one  other  matter  to  which  he  would 
refer  in  closing  the  protracted  argument  in  the  case,  and 
that  was  the  purpose  for  which  the  indorsements  were 
made  on  the  bonds;  and  in  relation  to  which  it  clearly 
appeared  that  in  the  long  interview  and  conference  be- 
tween Day  and  the  sureties  which  preceded  it,  the  sole 
object  and  desire  of  the  latter  was  to  prevail  upon  him  to 
enter  the  bonds  and  sue  out  execution  upon  them  forth- 
with against  Clements  alone,  so  as  to  obtain  the  first  lien 
on  his  personal  property  for  their  relief  and  benefit  as  far 
as  it  would  go,  and  that  Day  repeatedly  and  peremptorily 
refused  to  do  it  on  the  ground,  as  all  the  while  alleged  by 
him,  that  he  could  not  do  it  until  the  two  sets  of  sureties 
had  agreed  to  the  apportionment  of  the  defalcation  between 
them,  and  the  respective  amounts  for  which  the  execution 
should  be  issued  upon  them;  and  it  would  be  remembered 
that  it  was  not  until  after  it  had  been  so  alleged  by  him 
several  times,  that  the  surety.  Green,  who  it  seems  could 
not  see  it  in  the  same  light,  but  gravely  doubted  the 
soundness  of  such  a  conclusion,  proposed  to  go  for  Mr. 
Smithers,  and  that  they  should  take  his  opinion  and  advice 
in  regard  to  it,  when  Day  at  once  suggested  that  he  would 
go  himself  for  him  and  bring  him,  and  after  a  short  ab- 
sence returned  with  him  to  the  office,  when  further  con- 
versation ensued  between  them  in  relation  to  that  and 
other  matters  which  brought  them  together  on  that  occa- 
sion; and  although  it  appeared  that  the  counsel  informed 
them  that  an  assignment  of  any  part  of  the  partnership 
property   by    Clements,    or    an    execution   upon    it    might 


516        COURT  OF  ERRORS  AND  APPEALS. 

interfere  with  the  superior  claims  of  partnership  creditors 
against  such  property,  it  certainly  did  not  appear  that  he 
expressed  any  opinion  whatever  upon  the  only  question 
which  seemed  to  have  taken  him  there;  or  that  he  ever  in- 
formed any  of  the  parties  present  that  it  was  in  the  power 
of  Day  to  enter  either  or  both  of  the  bonds  against  Clem- 
ents severally  and  sue  out  execution  thereon  against  him 
alone,  without  apportioning  the  whole  indebtedness  or 
defalcation  between  them,  or  indorsing  any  amount  what- 
ever on  the  back  of  them.  On  the  contrary,  he  would  seem 
from  his  silence,  at  least,  on  that  particular  and  impor- 
tant point,  to  have  sustained  Day  in  the  object  which  he 
evidently  had  in  \'iew  when  he  assigned  such  a  reason  for 
not  doing  so,  and  which  was  not  merely  to  induce,  but  to 
coerce  and  constrain  the  sureties  tp  assent  to  such  an  ad- 
mission and  acknowledgment  of  their  absolute  liability 
for  the  whole  amount  of  the  defalcation  before  they  left  his 
office,  or  could  learn  anything  more  about  it.  He  did  not 
mean  to  impute  to  the  counsel  any  improper  motive  or 
unprofessional  reticence  on  such  an  occasion,  for  he  was 
doubtlessly  entirely  unconscious  of  what  had  been  done  or 
said  by  any  one  in  the  office  before  he  was  invited  to  it,  or 
how  he  came  to  be  called  upon  to  attend  at  such  a  meeting, 
but  went  there  at  the  special  request  of  Day,  and  as  his  al- 
ready retained  counsel  in  the  case,  and  his  first  duty  as 
such,  of  course,  was  to  do  the  best  he  could  for  him  under 
the  circiimstances.  But  after  much  had  again  been  said 
in  relation  to  the  same  proposition,  and  Day  still  insisting 
on  the  same  indispensable  condition  and  actual  necessity, 
and  still  being  unable  to  learn  anything  to  the  contrary 
from  the  learned  counsel,  it  seemed  at  length  to  have  oc- 
curred to  two  of  the  sureties  that  the  time  had  come  for 
retaining  him  as  their  counsel  in  the  matter,  when  to 
their  great  disappointment  and  surprise,  they  for  the  first 
time  discovered  that  he  was  not  their  mutual  adviser  in 
the  business  then  before  them,  but  the  retained  counsel  of 
Day;  for  the  counsel  himself  immediately  and  frankly  so 
informed  them,  and  politely  advised  them  to  employ  other 
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counsel,  at  once,  to  attend  to  their  own  special  interests  in 
the  matter,  and  which  they  accordingly  did  by  speedily 
addressing  themselves  to  his  colleague  as  their  counsel. 
But  by  that  time  so  much  doubt,  difficulty  and  delay  had 
perplexed  and  prolonged  the  settlement  of  the  question, 
and  Day  being  still  as  resolutely  bent  on  accomplishing 
his  purpose,  they  were  finally  constrained  to  comply  with 
his  terms  and  conditions.  In  the  meanwhile  the  question 
of  their  future  liability  to  each  other  had  arisen,  and  the 
agreement  entered  into  between  them  at  the  same  time  to 
refer  it  to  arbitration  was  very  conveniently  and  adroitly 
suggested,  and  the  whole  thing  was  so  arranged  and  con- 
cluded that  he  obtained  from  them,  under  the  pretext, 
that  it  was  absolutely  necessary  in  order  to  enter  judgment 
on  the  bonds  against  Clements  alone,  such  unqualified 
acknowledgments  under  their  hands  and  seals,  of  their 
absolute  liability  for  the  whole  of  the  defalcation  as  he 
then  presented  to  them,  as  upon  their  face,  could  not  pos- 
sibly have  been  made  any  stronger,  or  more  conclusive. 
The  last,  however,  was  even  better  and  stronger,  if  pos- 
sible, than  the  first  for  such  a  purpose;  for  on  that 
point  there  was  one  discrepancy  between  the  agreement  to 
refer  the  questions  alluded  to  between  themselves  to  arbi- 
tration, and  the  written  indorsements  upon  the  bond, 
which  he  wished  particularly  to  notice.  In  the  pream- 
ble or  recital  contained  in  the  agreement,  the  following 
strong  and  emphatic  terms  were  added,  "and  whereas 
it  has  been  agreed  by  the  undersigned  that  for  the  pur- 
poses of  collection  and  payment  to  the  said  Charles  H.  B. 
Day  the  sums  due  on  said  bonds  respectively,  are  as 
follows,  &c."  but  there  were  no  such  words  as  those  in 
the  indorsements  themselves,  as  strong  and  conclusive  as 
the  latter  were.  But  it  was  not  necessary  for  him  to 
say  here  in  the  presence  of  the  court,  that  there  was  not 
the  slightest  shadow  of  a  foundation  for  that  pretext 
so  often  repeated  and  asserted  by  him,  and  which  alone 
induced  them  to  make  those  acknowledgements,  that  he 
could  not  enter  judgments  severally  on  the  bonds  against 
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Clements  and  sue  out  execution  thereon  against  him  alone, 
so  as  to  do  what  they  so  much  desired  of  him,  unless  they 
would  agree  to  ascertain  the  separate  sums  in  which  the 
whole  amount  of  the  defalcation  should  be  divided  and 
apportioned  and  indorsed  upon  them  respectively.  And 
if  so,  was  not  that  such  a  false  and  fraudulent  misrepresen- 
tation of  a  thing  which  he  could  readily  and  easily  have 
done  at  any  moment  without  it,  (and  in  less  time  without 
it,  than  with  it),  as  would  justly  entitle  them  in  a  court  of 
equity,  to  relief  against  such  a  gross  imposition  so  practiced 
upon  them?  He  was  amply  secure,  as  he  said,  without 
any  svich  entry  and  execution,  and  could  enter  judgments 
against  them  all,  and  then  rest  in  entire  safety,  but  if  they 
wanted  it  done  for  their  own  benefit  and  advantage,  it 
could  only  be  done  on  the  imperative  condition  imposed  by 
him.  And  was  it  not  a  most  inequitable  and  unscrupulous 
advantage  taken  of  the  sureties  by  means  of  a  false  and 
fraudulent  pretence  under  such  circtmistances '  No 
court  of  equity,  he  thought,  could  possibly  contemplate  or 
consider  it  in  any  other  aspect.  A  proper  regard  for  the 
sureties  of  his  debtor  under  such  circumstances,  would 
have  instantly  prompted  him  to  comply  with  such  a  rea- 
sonable desire  on  their  part  without  a  moment's  hesitation, 
had  he  not  been  from  the  first,  solely  and  resolutely  bent 
upon  a  preconceived  purpose  to  force  them  into  this  meas- 
ure; and  bound,  as  he  was  in  honor,  conscience,  justice 
and  equity  to  have  complied  with  such  a  request  without 
hesitation,  or  any  other  consideration  than  the  relation  in 
which  he  stood  to  them,  and  the  knowledge  he  possessed 
and  the  satisfaction  which  he  felt  that  they  were  not  only 
bound,  but  would  be  able  to  pay  every  dollar  of  the  defal- 
cation which  was  justly  due  to  him  from  them,  it  was  no 
less  inequitable  and  fraudulent  in  him  now  to  take  advan- 
tage of  the  mere  terms  of  the  indorsements  and  agreement 
to  submit  to  arbitration  the  questions  which  had  arisen  be- 
tween themselves,  and  to  pervert  them  from  their  true  and 
only  object  and  design,  which  was  as  well  known  to  him  as 
to  them,  and  to  contend,  as  his  counsel  had  so  ablv  done  for 
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him,  that  they  now  constituted,  even  in  a  court  of  equity, 
a  complete  defence  in  the  case. 

Gilpin,  C.  J.,  announced  the  opinion  of  the  Court. 
The  second  section  of  the  act  of  Congress  of  July  1st 
1862,  entitled  "An  act  to  provide  internal  revenue  to 
support  the  government  and  to  pay  the  interest  on  the 
public  debt,"  authorized  the  President  of  the  United 
States  to  appoint  collectors  of  internal  revenue,  for  the 
several  collection  districts  into  which  the  States,  territo- 
ries and  the  District  of  Columbia  should  be  divided. 
The  fourth  section  of  the  act  declares  that  before  any 
such  collector  shall  enter  upon  the  duties  of  his  ofhce, 
he  shall  execute  a  bond,  for  such  amount  as  shall  be  pre- 
scribed by  the  commissioner  of  Internal  Revenue  under 
the  direction  of  the  Secretary  of  the  Treasur^^  with  not 
less  than  five  sureties,  to  be  approved  as  suflficient,  by 
the  solicitor  of  the  Treasury — Containing  the  condition 
&c.  &c.  By  the  fifth  section  of  the  act,  each  collector  is 
authorized  to  appoint  by  an  instrument  of  writing  under 
his  hand,  as  many  deputies  as  he  may  think  proper:  and 
may  require  bonds  or  other  securities,  and  accept  the 
same  from  such  deputy;  and  each  of  such  deputies  is 
invested  with  the  like  authority  in  every  respect,  to  col- 
lect the  duties  and  taxes  levied  or  assessed  within  the 
portion  of  the  district  assigned  to  him,  which  is  by  the 
act  vested  in  the  collector  himself.  And  here  it  may 
not  be  amiss  to  remark  that  while  this  section  expressly 
provides  that  the  collector  shall  in  every  respect  be  re- 
sponsible, both  to  the  United  States,  and  to  individuals, 
as  the  case  may  be,  for  all  money  collected  and  for  every 
act  done  as  deputy  collector  by  any  of  his  deputies  whilst 
acting  as  such,  and  for  every  omission,  it  does  not  in  any 
event  whatever  make  the  deputy  responsible,  either  to  the 
government,  or  to  individuals,  for  his  own  faithfulness, 
or  for  the  manner  in  which  he  shall  perform  his  duties. 
The  collector  is  the  recognized  agent  of  the  Govern- 
ment, and  is  made  responsible  to  the  Government;  the 
deputy   is   the    agent    of   the    collector,    and   is   made    re- 
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sponsible  to  him,  and  not  to  the  government,  and  he  may 
take  security,  or  not,  as  he  pleases.  We  do  not  deem  it 
material  to  consider  at  much  length,  the  question  raised 
by  the  bill  in  regard  to  the  money  collected  from  divis- 
ions No.  9  and  10,  and  which  it  is  contended  should  be 
credited  in  reduction  of  the  amount  indorsed  on  the 
bonds,  as  being  due  from  Clements  to  Day  on  the  10th 
of  August  1865;  because  we  think  it  is  satisfactorily 
shown  by  the  answer,  and  by  the  testimony  of  Clements 
himself,  the  witness  of  the  complainant,  that  all  the 
money  collected  by  Clements  from  these  divisions  during 
the  time  he  was  deputy  collector  of  No.  9,  and  paid  over 
to  the  defendant,  have  been  properly  applied  by  the  lat- 
ter, and  that  the  same  constitutes  no  part  of  the  sum  of 
$11,520.57,  which  is  divided  between,  and  indorsed  on 
the  bonds,  as  the  amount  of  the  defalcation.  Nor  do  we 
consider  it  necessary  to  advert  to  the  checks  of  April  29, 
1864  and  February  7th  1865,  which  are  claimed  as  addi- 
tional credits  in  reduction  of  the  said  sum  of  $11,520.57, 
further  than  to  say  that  it  satisfactorily  appears  from  the 
answer,  and  from  the  testimony  of  Bateman,  Prouse,  and 
M.  Day  that  the  first  was  given  in  satisfaction  of  a  note 
due  William  L.  Hansel  &  Co.,  then  in  the  defendant's 
hands  for  collection,  and  that  the  second  was  given  in  re- 
imbursement of  money  loaned  by  the  defendant  to  Clem- 
ents on  his  private  account.  The  testimony  of  Clements 
on  this  point,  is  very  weak  and  uncertain;  at  most,  it 
amounts  but  to  an  impression  or  belief  on  his  part.  The 
answer  on  the  contrary,  is  direct  and  positive,  and  is  sup- 
ported by  the  evidence  of  defendant's  witnesses.  After  a 
careful  examination  of  the  acts  of  Congress  upon  the  sub- 
ject of  internal  revenue,  we  are  of  opinion  that  molasses 
manufactured  from  sorghum,  was  a  subject  of  taxation 
under  section  75  of  the  act  of  July  1st,  1862,  and  under  sec- 
tion 94  of  the  act  of  June  30th,  1864;  under  the  former,  of 
three  per  cent,  ad  valorem,  and  under  the  latter,  of  five  per 
cent,  ad  valorem.  We  think  it  comes  within  the  meaning 
of  the  terms  "or  of  other  materials,"  to  be  found  in  the 
paragraphs  commencing  with  the  words  "on  all  manufac- 
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tures  of  cotton,  wool,  silk,  worsted,  flax,  &c."  The  language 
of  both  paragraphs  is  the  same.  It  is  quite  unnecessary 
to  state  the  process  of  reasoning  by  which  we  have  arrived 
at  this  conclusion. 

Having  thus  briefly  disposed  of  these  several  matters, 
we  will  now  consider  the  more  important  questions  pre- 
sented by  the  case,  and  which  the  counsel  on  both  sides, 
have  discussed  with  so  much  ability.  The  defendant, 
Charles  H.  B.  Day,  was  appointed  and  commissioned  col- 
lector of  Internal  Revenue  for  the  collection  District  of 
the  State  of  Delaware,  on  the  4th  of  March  1863,  to  hold 
the  office  during  the  pleasure  of  the  President.  He  gave 
bond  of  that  date  to  the  United  States,  according  to  the 
requirements  of  the  fourth  section  of  the  act  of  Jtily  1st 
1862.  On  the  first  of  October  1863,  he  re-districted  the 
State,  reducing  the  number  from  twelve,  to  six  divisions, 
two  for  each  county,  and  on  the  same  day  he  appointed 
John  F.  Clements  deputy  collector  for  division  No.  4,  com- 
prising the  hundreds  of  Murderkill,  Milford,  and  Mispil- 
lion  in  Kent  county.  Some  days  afterw^ard,  but  prior  to 
the  20th  of  October  1863,  Clements,  as  deputy  collector  of 
division  No.  4,  with  James  R.  Clements,  WilHam  Smith, 
James  Green  and  Thomas  Pickering,  as  his  sureties,  exe- 
cuted and  delivered  to  Day,  as  collector  of  Internal  Reve- 
nue, a  bond  in  the  penal  sum  of  ten  thousand  dollars,  con- 
ditioned in  substance,  for  the  faithful  and  diligent  collec- 
tion of  all  rates  and  taxes  which  should  be  committed  to 
him  for  collection,  and  to  pay  over  the  same  at  such  times, 
and  in  such  manner  and  form,  as  the  said  Day  should  pre- 
scribe and  direct.  On  the  13th  of  October  1864,  Clements 
as  deputy  collector  of  division  No.  4,  with  James  R.  Clem- 
ents and  Daniel  McBride  as  his  sureties,  executed  and  de- 
livered to  the  defendant  as  collector  of  Internal  Revenue, 
another  bond  in  the  penal  simi  of  five  thousand  dollars, 
with  like  condition  as  that  annexed,  or  underwritten  to 
the  said  bond  for  ten  thousand  dollars.  The  object  or 
purpose  of  both  bonds  was  the  same,  the  protection  and 
indemnification  of  the  defendant  against  all  loss  and  dam- 
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age  to  which  he  might  become  Hable,  by  reason  of  the 
default  or  misconduct  of  Clements  as  deputy  collector  of 
division  No.  4,  the  sureties  taking  upon  themselves  the 
responsibility  of  guaranteeing  the  faithfulness  of  Clem(^nts 
in  collecting  and  paying  over  all  the  public  money  which 
should  come  to  his  hands  as  such  deputy.  Shortly  after 
the  execution  of  the  bond  of  October  1863,  Clements  en- 
tered upon  the  duties  of  his  office  as  deputy  collector  of 
division  No.  4,  and  continued  therein  until  the  15th  of  July 
1865,  when  he  was  removed;  it  appearing  according  to 
the  accounts,  that  he  was  a  defaulter  on  the  first  of  July 
1865,  to  the  amount  of  $11,520.57.  It  is  stated  in  the  an- 
swer that  this  sum  was  somewhat  increased  by  the  subse- 
quent discovery  of  additional  items  of  indebtedness. 
This  siom,  however,  was  asstimed  on  the  10th  of  August 
1865,  by  all  the  parties  interested,  to  be  the  actual  amount 
of  Clements'  indebtedness,  and  he  and  his  sureties  in  both 
bonds  on  that  day  entered  into  an  agreement  with  the  de- 
fendant to  apportion  and  divide  that  sum  between  the  two 
bonds,  according  to  the  same  proportion  which  the  penal 
sums  mentioned  in  the  bonds  respectively  bore  to  each 
other;  by  which  agreement  written  on  the  said  bonds, 
and  executed  under  the  hands  and  seals  of  Clements  and 
his  sureties,  the  sum  of  $7,680.38  is  ascertained  and  de- 
clared to  be  the  true  amount  due  on  the  bond  of  October 
1863,  with  interest  from  Jtme  30th  1865,  and  the  sum  of 
$3,840.19  is  ascertained  and  declared  to  be  the  true  amount 
due  on  the  bond  of  October  13th  1864,  with  interest  from 
June  30th  1865.  At  the  same  time  the  sureties  between 
themselves,  executed  another  agreement,  to  which,  as  con- 
stituting a  part  of  one  general  arrangement  in  regard  to 
their  respective  liabilities,  we  may  here  after  have  occa- 
sion to  refer. 

The  question  which  we  now  propose  to  consider  is, 
whether  the  defendant.  Day,  consented  to  Clements'  using 
the  public  money  in  his  private  business  of  buying  and 
speculating  in  grain.  The  bill,  on  information  derived 
from  Clements,  charges  that  he  did  consent  to  such  use  of 
it.     If  this  be  true,  it  was  a  fraud  on  the  sureties,  and  dis- 
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charges  them  from  their  HabiHty.  But  the  answer,  on  the 
contrary,  denies  the  charge  directly  and  positively  where- 
ever  made,  insinuated,  or  suggested  in  the  bill.  The  lan- 
guage of  the  defendant  is  that  he  "utterly  denies  that  he 
ever  did  directly  or  indirectly  assent,  consent,  or  agree  to 
the  use  of  any  such  money  by  the  said  John  F.  Clements,  or 
John  F.  Clements  and  William  S.  Prouse,  trading  as  John 
F.  Clements  &  Co.  or  by  any  other  person  whatsoever," 
and  he  avers  that  he  had  no  information  or  suspicion  that 
the  money  was  so  used  or  employed  until  about  the  first 
day  of  February  1865,  when  upon  balancing  his  accounts 
as  of  the  first  of  January  then  next  preceding,  it  was 
discovered  that  he  was  a  defaulter.  As  the  answer  of  a  de- 
fendant is  a  formal  and  deliberate  statement,  it  is  evidence 
against  him,  and  when  made  under  oath,  as  is  usually  the 
case,  it  is  evidence  of  the  most  conclusive  character.  But 
whilst  this  is  so,  it  is  nevertheless  equally  true  that  his  sworn 
answer  is  also  evidence  in  his  favor,  equal  in  weight  to  the 
testimony  of  a  single  witness,  and  is  not  to  be  discredited 
nor  any  presmnption  raised  against  it,  by  reason  of  its  being 
the  answer  of  an  interested  party.  And  the  answer  is 
sufficient  in  itself,  if  direct  and  positive  and  responsive  to 
the  bill,  to  estabhsh  the  denials  and  the  aflEnnations  of 
facts  which  it  contains,  if  not  outweighed  by  opposing 
proof.  Allen  v.  Mower,  17  Vernit.  .61.  Powell  v.  Powell,  7 
Ala.  582.  Schwarz  v.  Wendell,  Walk.  Ch.  241.  Woodcock  v. 
Bennet,  1  Cowen  711.  3  Greenl.  Ev.  sec.  285.  And  this  is 
so,  because,  the  complainant  having  seen  fit  to  make  the  de- 
fendant answer  under  oath,  has  substantially  made  him  his 
witness,  and  it  would  be  unreasonable  and  unjust,  after 
compelling  him  to  testify,  to  treat  his  testimony  as  entitled 
to  no  credit.  His  oath  is  therefore  deemed  to  be  equal  to  the 
oath  of  a  credible  witness,  and  the  complainant  is  bound 
by  his  answers,  unless  they  are  satisfactorily  disproved. 
10  Johns.  542.  The  well  established  rule  in  courts  of 
equity  in  regard  to  the  denials  of  a  defendant,  as  stated  in 
3  Greenl.  Ev.  sec.  289,  and  which  may  be  said,  with  some 
slight  qualification,  to  embody  the  result  of  the  decisions 
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on  this  point,  is  "that  an  answer  which  is  responsive  to 
the  allegations  and  charges  of  the  bill,  and  contains  clear 
and  positive  denials  thereof,  must  prevail,  unless  it  is  over- 
come b}'  the  testimony  of  two  witnesses  to  the  substantial 
facts,  or,  at  least,  by  one  witness,  and  other  attendant  cir- 
cumstances which  supply  the  want  of  another  witness,  and 
thus  destroy  the  statements  of  the  answer,  or  demonstrate 
its  incredibility  or  insufficiency  as  evidence."  The  true 
meaning  of  the  nile,  however,  is  not  that  the  testimony  of 
a  witness  with  additional  and  corroborative  circumstances, 
is  indispensable  in  all  cases;  because  circumstances  alone 
may  sometimes  be  found  in  the  answer  itself,  or  in  docu- 
mentory  evidence  referred  to  in  the  answer  sufficient  to 
more  than  countervail  the  denials  of  the  answer.  The 
rule  properly  applies  to  the  case  of  an  answer  opposed 
only  by  the  testimony  of  a  single  witness. 

Now,  if  this  case  stood  alone  on  the  bill  and  answer,  or 
on  the  bill,  answer,  and  the  testimony  of  a  single  witness, 
it  would  be  perfectly  obvious  that  the  complainant  had  not 
made  out  a  case  upon  which  he  could  stand  in  a  court  of 
equity.  For  it  is  certainly  well  settled,  as  we  have  seen, 
that  where  the  allegations  and  charges  in  the  bill  as  grounds 
for  obtaining  a  decree  are  clearly  and  positively  denied  by 
the  answer,  and  proved  by  only  a  single  witness,  the  court 
will  not  decree  against  the  defendant.  But  on  the  other 
hand,  it  is  equally  well  settled  that  where  the  witness  on 
the  part  of  the  complainant  sustains  the  allegations  and 
charges  of  the  bill,  and  his  testimony  is  supported  by 
corroborative  ciromrstances,  the  denials  of  the  answer  will 
be  overborne,  and  the  complainant  will  consequently  be 
entitled  to  a  decree.  But  in  order  to  have  this  effect, 
what  must  be  the  character  of  the  witness,  and  his  tes- 
timony? And  what  the  nature  of  the  corroborative  cir- 
ctimstances?  We  answer  that  the  witness  must  not  only 
be  competent,  but  his  testimony  must  be  credible,  and 
the  circumstances  relied  on  as  corroborative,  must  be  such 
as  to  materially  support  the  witness,  and  strengthen  his 
testimony,  so  that  when  both  are  considered  together,  they 
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may  be  sufficient  to  satisfy  the  conscience  of  the  court 
that  the  allegations  and  charges  of  the  bill,  in  respect  to 
the  point  in  controversy,  are  true.  And  it  has  been  held 
that  if  the  answer  be  positive,  denying  the  charges  in 
the  bill,  it  ought  not  to  be  overthrown  by  evidence  less 
positive,  though  it  proceed  from  the  mouth  of  two  wit- 
nesses. Auditor  v.  Johnson,  1  Hen.  &  Munf.  536.  Nor 
should  such  answer  be  considered  outweighed  by  mere 
proof  of  facts  or  circumstances  which  may  be  reconciled 
with  the  truth  of  statements  contained  in  the  answer. 
Branch  Bank  v.  Marshall,  4  Ala.  60. 

Now,  the  first  general  observation  which  we  have  to 
make  in  regard  to  the  witness  Clements  and  his  testimony, 
is  that  he  appears  to  be  a  person  of  uncertain  and  imper- 
fect recollection.  He  does  not  recollect  many  things 
which  would  have  impressed  themselves  upon  most  men's 
minds,  and  which,  from  their  nature  and  importance,  he 
ought  to  have  remembered.  One  would  suppose  that  a 
person  situated  as  he  was,  would  have  a  vivid  recollection 
of  all  that  was  said,  and  of  all  that  occurred  in  relation  to 
this  subject;  and  yet,  he  does  not  remember  the  respective 
amounts  for  which  his  bonds  were  given.  He  says  two  of 
them  were  for  $10,000  each,  and  one  for  $5,000,  and  he 
thinks  the  $5,000  one  was  given  for  stamps,  and  that  Green 
and  Pickering  were  on  all  the  bonds.  Now,  we  know  that 
these  things  are  not  so.  He  is  also  strangely  oblivious  of 
almost  every  thing  that  was  said  or  done  on  the  10th  of 
August  1865,  at  the  interview  and  arrangement  which  took 
place  at  the  collector's  office,  although  he  was  present 
during  the  whole  time.  He  says  he  remembers  that 
whilst  deputy  collector  of  No.  9,  he  told  Day  that  unless 
he  allowed  him  to  use  the  public  money,  he  wotdd  resign; 
and  yet,  he  does  not  know,  nor  remember  Day's  reply,  but 
says  he  did  not  object.  He  next  says  his  impression  is  he 
gave  his  consent,  and  subsequently  he  becomes  very  sure 
he  gave  his  consent;  and  lastly,  he  avers  that  he  did  con- 
sent on  the  occasion  of  Mrs.  Wilson's  funeral;  but  he  does 
not  recollect  the  month  when  this  took  place,  or  whether 
it  occurred  in  1863  or  in  1864.     His  answers  to  the  inter- 
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rogatories  propounded  to  him  in  this  regard,  are  hesitating, 
Hniping  answers.  And  as  a  whole,  his  testimony  is  defec- 
tive, obscure,  uncertain,  doubtful  and  unsatisfactory. 
Moreover,  he  is  discredited  by  John  H.  Bateman  and 
Matthias  Day.  Then,  as  to  the  corroborative  circum- 
stances. It  is  alleged  and  proved,  and  admitted  by  the 
answer,  that  the  defendant  was  frequently  paid  by  drafts 
of  the  firm,  drawn  by  Clements  on  their  factors  in  Phila- 
delphia and  New  York;  and  it  is  insisted  that  this  shows 
that  Day  consented  to  the  use  of  the  public  money  by 
Clements  in  his  grain  business.  It  appears  by  the  bill  of 
the  complainant  that  at  the  time  of  the  appointment  of 
Clements  as  deputy  collector,  he  was  already  extensively 
engaged  in  association  with  Wm.  S.  Prouse,  in  the  busi- 
ness of  buying  and  selling  grain,  and  speculating  in  the 
purchase  and  sale  thereof.  And  it  appears  from  other 
sources,  that  his  house  was  in  good  standing  and  fair  cred- 
it, and  that  their  drafts  were  always  honored  and  paid  at 
maturity.  There  is  no  suggestion  in  the  bill  that  either 
Clements,  or  his  house,  had  been  at  any  time  prior  to  the 
discovery  of  his  defalcation  in  1865,  in  embarrassed  cir- 
cumstances. According  to  the  allegations  of  the  bill,  he 
was  conducting  an  extensive  business,  and  it  seems  that 
his  credit  was  good.  It  does  not  appear  from  any  evidence 
in  the  cause,  that  he  extended  his  business  after  his  ap- 
pointment. It  would  seem,  therefore,  whatever  may  have 
been  the  real  fact,  that  there  was  no  necessity  for  his  using 
the  public  money  in  his  business.  If  he  could  carry  on 
an  extensive  business  on  the  means  and  credit  of  his  firm 
before  his  appointment,  why  could  he  not  do  so  after  his 
appointment?  There  is  no  evidence  tending  to  show  that 
the  defendant  knew  or  suspected  that  he  had  made  any 
losses.  Why  then,  should  he  suspect  that  Clements  was 
abusing  his  trust?  How  then,  can  we  say  under  such  cir- 
cumstances, that  the  receiving  of  these  drafts  in  payment 
of  taxes  collected  by  his  deputy,  shows  that  the  defendant 
consented  to  the  use  of  the  public  money  in  Clement's 
grain    business?     The    defendant    admits    in    his    answer 
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that  he  received  the  drafts  in  payment  of  taxes  collected, 
but  he  states  at  the  same  time  in  response  to  the  allega- 
tions of  the  bill,  the  circiimstances  under  which,  and  the 
reasons  why,  he  received  them.  And  we  think  that  the 
fact  that  he  did  so  receive  them,  is  reconcilable  with  the 
denials  and  averments  of  the  answer.  We,  therefore,  fully 
agree  with  the  Chancellor  on  this  point,  that  the  answer 
must  prevail. 

The  next  question  which  we  propose  to  consider  is, 
whether  the  complainant  and  his  co-sureties  were  dis- 
charged from  their  liability  under  the  bond  for  $10,000. 
executed  and  delivered  in  the  month  of  October  1863,  by 
reason  of  the  act  of  Congress  of  June  30th.  1864,  entitled 
"An  act  to  provide  internal  revenue  to  support  the  govern- 
ment, pay  interest  on  the  public  debt,  and  for  other  pur- 
poses." By  the  173rd.  section  of  the  last  mentioned  act, 
the  internal  revenue  act  of  July  1st.  1862,  is  declared  to  be 
repealed,  "except  the  one  hundred  and  fifteenth  and  one 
hundred  and  nineteenth  sections  thereof,  and  excepting 
further,  all  provisions  of  said  act  which  create  the  offices 
of  Commissioner  of  Internal  Revenue,  assessor,  assistant 
assessor,  collector,  deputy  collector,  and  inspector,  and 
provide  for  the  appointment  and  qualification  of  said  offi- 
cers." And  after  repealing  other  acts  and  parts  of  acts, 
there  is  the  further  exception  in  the  form  of  a  proviso,  that 
the  provisions  of  said  acts  shall  be  in  force  for  levying  and 
collecting  all  taxes,  duties  and  licenses  properly  assessed, 
or  liable  to  be  assessed,  or  accruing  under  former  acts,  or 
drawbacks,  the  right  to  which  had  already  accrued,  or 
might  thereafter  accrue  under  said  acts;  and  for  maintain- 
ing and  continuing  liens,  fines,  penalties  and  forfeitures 
incurred  under  and  by  virtue  thereof,  and  for  carrying  out 
and  completing  all  proceedings  which  had  been  already 
commenced,  or  that  might  be  commenced  to  enforce  such 
fines,  penalties,  and  forfeitures,  or  criminal  proceedings 
under  said  acts,  and  for  the  punishment  of  crimes  of 
which  any  party  should  be,  or  had  been,  found  guilty. 
And,  as  if  to  shut  out  all  question  or  doubt  as  to  who 
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should  exercise  the  powers,  and  perform  the  duties  re- 
ferred to  in  the  savings  of  the  act,  it  is  further  provided, 
"that  no  office  created  by  the  said  acts  and  continued  by 
this  act,  shall  be  vacated  by  reason  of  any  provisions  here- 
in contained,  but  the  officers  heretofore  appointed  shall 
continue  to  hold  the  said  offices  without  re-appointment." 
Now,  our  duty  is  to  ascertain,  if  possible,  what  Congress 
meant  by  these  saving  clauses?  They  are  perhaps  defi- 
cient in  precision  and  clearness,  but,  however  faulty  or 
imperfect  in  phraseology  or  structure,  we  are  bound  to 
give  to  them  such  an  interpretation  as  may  appear  best 
adapted  to  effectuate  the  object  contemplated  by  Congress. 
When  the  design  of  the  Legislature  is  not  clearly  appar- 
ent, it  is  always  to  be  prestuned  they  intended  that  the 
most  reasonable  and  beneficial  interpretation  should  be 
given  to  the  language  which  they  have  used.  If  the  lan- 
guage is  clear,  and  the  intent  manifest,  there  is,  of  course, 
no  room  for  presimiptions.  But  if,  on  the  other  hand, 
the  language  is  not  clear,  and  it  is  obvious  that  by  a  par- 
ticular construction  in  a  doubtful  case,  great  public  inter- 
ests would  be  endangered  or  sacrificed,  the  court  ought 
not  to  presume  that  such  construction  was  intended  by  the 
makers  of  the  law.  Now,  remembering  that  the  intention 
of  Congress,  if  it  can  be  ascertained,  is  to  govern,  and 
that  a  thing  which  is  within  the  meaning  of  the  makers  of 
the  law,  is  as  much  within  the  law,  as  if  it  were  within  the 
letter;  and  applying  the  rules  of  construction,  which  we 
have  suggested,  to  the  savings  of  the  173rd.  section,  and  to 
the  declaratory  clause  contained  in  the  second  proviso 
thereof,  we  think  it  is  not  difficult  to  give  a  reasonable 
and  safe,  as  well  as  beneficial  construction  to  the  clauses 
under  consideration. 

The  learned  counsel  for  the  complainant  insist  that  im- 
mediately upon  the  passing  of  the  act  of  June  30th.  1864, 
the  office  of  collector  created  by  the  act  of  July  1st.  .1862, 
ceased  to  exist;  and  that  the  defendant  and  his  bond, 
being  thus  rendered  functus  officio,  the  sureties  of  his  dep- 
uty, Clements,  who  gave  bond  under  the  act  of  July  1st. 
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1862,  were  discharged  from  liability.  And,  assuming  as 
they  do,  that  the  defendant  no  longer  held  the  office  which 
he  had  prior  to  June  30th.  1864,  or  that  if  he  was  in  office, 
it  was  a  new  office,  with  new  duties  and  responsibilities  by 
force  of  the  act  of  June  30th.  1864,  the,  9th  section  of  which 
required  him  to  give  a  new  bond  before  entering  upon  the 
duties  of  his  office,  they  insist  that,  as  he  had  not  given  such 
new  bond,  he  was  not  legally  competent  to  appoint  a  dep- 
uty, or  to  take  a  bond  from  him,  and  that,  therefore,  the 
bond  of  the  thirteenth  of  October  1864  for  $5000  is  a 
mere  nullity.  Are  these  positions  of  the  counsel  tenable? 
We  think  they  are  not.  It  seems  to  us  that  the  manifest 
design  of  Congress  was  to  prevent  any  break,  suspension, 
or  interruption  in  the  collection  of  internal  revenue,  by 
preserving  and  continuing  in  active  operation,  all  the  old 
instrumentalities  which  had  been  provided  for  that  pur- 
pose. We  consider  that  the  provisions  of  the  act  of  July 
1st.  1862,  which  create  the  offices  of  collector  and  deputy 
collector,  and  provide  for  their  appointment  and  qualifica- 
tion, namely,  the  second,  fourth,  and  fifth  sections,  are  by 
the  exception  or  saving  taken  out  of,  and  excluded  from, 
the  operation  of  the  repealing  clause;  and  that  these  sec- 
tions remain  unrepealed  and  in  full  force;  and  that  the 
defendant  and  his  deputy,  Clements,  continued  to  hold 
their  respective  offices  by  force  of  their  appointment  under 
these  unrepealed  sections.  And  we  consider  that  the  de- 
fendant's bond,  and  also  Clements'  bond  of  October  1863, 
remain  in  full  force,  in  so  far,  at  least,  as  respects  the  taxes 
and  duties  assessed  and  levied  under  and  according  to  the 
rates  prescribed  by  the  act  of  July  1st.  1862.  We  do  not 
mean,  however,  to  be  understood  as  saying  that  the  obliga- 
tion of  either  bond  is  necessarily  limited  to  the  taxes  and 
duties  collected  under  that  act.  For,  as  the  appointments 
were  indefinite  and  without  limitation  as  to  time,  and  as 
the  bonds  are  for  the  faithful  performance  of  the  duties  of 
their  offices  according  to  the  conditions  thereof;  and  as  it 
would  seem  that  the  responsibility  of  the  sureties  is  co-ex- 
tensive with  that  of  the  principal,  it  might  perhaps,  be 
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justly  holden  that  the  responsibihty  of  both  principal  and 
sureties  under  their  bond  would  continue  so  long  as  the 
principal's  employments  under  their  appointments  contin- 
ued. But  it  is  not  necessary  to  decide  this  question,  and 
we,  therefore,  express  no  opinion  on  it.  As  regards  the 
collector  and  his  deputy  continuing  to  hold  their  offices, 
we  think  the  result  would  have  been  the  same  without  the 
provision  contained  in  the  second  proyiso  of  the  173rd.  sec- 
tion, which  provision  seems  to  us  to  partake  more  of  the 
character  of  a  declaratory  law  than  any  thing  else.  It  does 
not  create  any  office,  nor  appoint  any  officer.  It  speaks 
of  offices  already  "created"  by  other  acts  of  congress  "and 
continued  by  this  act."  But  how  continued  by  this  act? 
Continued,  we  answer,  by  being  excepted,  and  thus  taken 
out  of,  and  excluded  from,  the  operation  of  the  repealing 
clause.  It  declares  that  these  offices  shall  not  be  vacated 
by  reason  of  any  provision  contained  in  the  act.  It  speaks 
of  officers  "heretofor  appointed,"  and  declares  they  shall 
continue  to  hold  "the  said  offices,"  meaning  the  offices 
which  were  created  by  prior  acts,  and  which  the}^  already 
held  prior  to  the  act  of  June  30th  1864. 

Another  question  which  we  have  been  called  on  to  con- 
sider is,  whether  the  defendant  who  had  given  bond  under 
the  act  of  July  1st.  1862,  was  under  any  legal  necessity  of 
giving  a  new  bond  after  the  passing  of  the  act  of  June 
1864?  If,  according  to  our  theory,  he  was  already  in 
office  under  the  former  act,  had  already  given  bond  and  en- 
tered upon  the  duties  of  his  office,  and  had  been  continued 
in  said  office  by  reason  of  the  savings  just  referred  to,  then 
it  would  seem  to  follow  that  it  could  not  have  been  the 
intention  of  Congress  that  the  ninth  section  of  the  act  of 
June  30th.  1864,  should  apply  to  his  case,  or  to  any  such 
case;  but  rather,  that  it  was  intended  to  apply  only  to  fu- 
ture appointments.  It  is  true,  the  Secretary  could  have 
required  him  to  give  a  new  bond;  for  under  both  acts, 
collectors  are  required  to  renew,  strengthen  and  increase 
their  bonds,  whenever  directed  by  the  Secretary  of  the 
Treasury  to  do  so.     But  let  us  extend  the  inquiry.     Is  the 
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giving  of  a  bond  by  the  appointee,  made  by  either  act,  a 
condition  precedent  to  his  authority  to  exercise  the  pow- 
ers and  perform  the  duties  of  a  collector  of  internal  reve- 
nue? Let  us  see.  It  is  true,  he  is  to  execute  a  bond  for 
such  amount  as  shall  be  prescribed  by  the  Commissioner 
of  Internal  Revenue  under  the  direction  of  the  Secretary 
of  the  Treasury.  But  here,  something  is  to  be  done  by 
the  Commissioner,  before  the  bond  can  be  executed.  The 
Commissioner  is  first  to  prescribe  the  amount,  and  if  this 
be  done,  then  the  collector  can  give  the  bond.  Can  he  give 
it  before  the  amount  is  prescribed?  But  suppose  the  Com- 
missioner from  any  cause  should  fail  to  prescribe  the 
amount,  should  the  collector  be  considered  in  default,  and 
thus  rendered  incapable  of  exercising  his  proper  official 
functions,  because  he  has  not  done  that  which  he  could 
not  do  until  the  amount  of  the  bond  had  been  prescribed 
by  that  officer?  We  have  not  urged  the  argument  of  in- 
convenience, because  it  is  only  where  there  are  serious 
doubts  as  to  the  proper  construction  of  the  statute,  that 
such  arguments  are  entitled  to  much  weight.  But  after 
giving  full  consideration  to  the  argimient  which  has  been 
urged  with  so  much  earnestness  on  behalf  of  the  complain- 
ant, we  are  constrained  to  differ  from  his  counsel,  and  to 
say  that  we  do  not  consider  the  giving  of  a  bond  a  condi- 
tion precedent  to  the  collectors  entering  upon  the  discharge 
of  the  duties  of  his  office.  On  the  contrary,  we  think  the 
fair  and  reasonable  interpretation  of  the  provision  in  ques- 
tion is,  that  it  is  merely  directory  to  the  proper  officer  of 
the  Treasury  department,  and  that  the  execution  of  the 
bond  may  be,  either  required  or  waived,  according  to  his 
discretion.  The  bbnd,  we  know,  is  intended  solely  for  the 
security  and  benefit  of  the  government,  and  we  are  unable 
to  see  how  it  can  constitute  any  part  of  the  contract  of 
Clements  or  his  sureties,  or  how  the  giving,  or  not  giving 
of  it,  can  in  any  way  affect  their  responsibility.  The 
bond  of  the  defendant  to  the  government,  and  the  bond  of 
Clements  to  Day,  constitute  distinct  and  independent  con- 
tracts, and  impose  on  the  parties  respectively  distinct  and 
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independent  obligations.  In  conclusion  on  this  point,  we 
think  this  doctrine  is  fully  sustained  by  the  cases  of  United 
States  V.  Vanzandt,  11  Wheaton  190.  Bank  of  United  States 
V.  Danbridge,  12  Wheaton  64.  United  States  v.  Bradley,  10 
Peters  364.  Bowman  v.  Barnard,  24  Vermont  355.  Bore- 
land  V.  Washington  County,  8  Harris  151.  And,  if  this  be 
so,  then,  we  are  justified  upon  principle  as  well  as  author- 
ity, in  saying  that  the  defendant's  authority  as  collector 
did  not  depend  upon  his  giving  bond,  on  the  contrary,  that 
he  derived  his  official  authority  from  his  appointment,  and 
the  acts  of  Congress  defining  his  powers  and  duties,  and 
that  his  appointment  as  collector,  was  complete  and  valid 
for  all  purposes  when  confirmed  by  the  Senate. 

Again,  the  complainant  claims  to  be  discharged  on  the 
ground  of  misrepresentation  and  concealment  on  the  part 
of  the  defendant,  of  material  facts,  and  of  the  true  state 
of  affairs  between  him  and  Clements  which  he  was  bound 
in  good  faith  to  disclose  truly  to  him  and  his  co-sureties; 
and  he  also  contends  that  if  not  absolutely  discharged  from 
liability,  still  that  the  concealment  of  material  facts  by  the 
defendant,  at  and  before  the  time  of  the  arrangement  of 
August  10th  1865,  and  which  if  made  known  to  the  sure- 
ties would  have  prevented  that  arrangement,  affords  at 
least  sufficient  grounds  to  justify  the  Court  in  canceling 
the  indorsements  on  the  bonds,  and  thus  to  open  the  ques- 
tion of  appropriation  of  payments,  so  that  that  question 
may  be  finally  settled  by  this  court,  according  to  the  rules 
of  law.  Concealment,  in  the  sense  in  which  this  term  is 
understood  in  courts  of  Equity,  means  the  concealment  of 
those  material  facts  and  circumstances  which  one  party  to 
the  contract,  is  under  a  legal  or  equitable  obligation  to 
make  known  to  the  other,  and  which  the  latter,  of  right 
and  by  law,  is  entitled  to  have  communicated  to  him.  1 
Story  Eq.  Jur.  sec.  207.  And  that  as  touching  the  liability 
of  a  surety,  where  there  has  been  a  defalcation  on  the 
part  of  the  principal,  the  concealment  of  the  fact  must  be 
active  or  industrious,  and,  therefore,  fraudulent  in  its  char- 
acter.   Shepherd  v.  Beecher,  2  P.  Wms.  288.  Peel  v.  Tatlock, 
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i  B.&  P.  419.  Kent  Nav.  Co.  v.  Harley,  10  East  34.  Goring  v. 
Edmonds,  6  Bing.  94,  98.  Eyre  v.  Everett,  2  Rtiss.  381. 
Wright  V.  Simpson,  6  Ves.  734.  Orme  v.  Young,  1  Holt  84. 
Leading  Cases  in  Eq.  Vol.  2  part  2.  Am.  notes,  362.  To  be 
available  as  matter  of  defence  there  must  be  an  undue  con- 
cealment, or  Supressio  Veri,  to  the  injury  or  prejudice  of 
the  surety;  for  it  is  not  every  concealment,  even  of  mate- 
rial facts,  that  will  discharge  him.  To  have  this  effect 
the  concealment  must  be  injurious,  and  must  fall  within 
some  definition  of  fraud.  Mere  passiveness  on  the  part 
of  the  creditor  in  not  enforcing  his  remedy,  will  not  of  it- 
self discharge  the  surety;  nor  will  failure  or  neglect  to 
give  notice  to  the  surety,  of  the  principal's  defalcation, 
have  that  effect.  The  creditor  under  such  circumstances, 
is  not  bound  to  anticipate  inquiry  by  disclosure.  Hamil- 
ton V.  Watson,  12  Clark  &  Fin.  109.  The  North  Brit.  Insur- 
ance Co.  V.  Lloyd,  10  Exch.  523.  Stewart  v.  McKean  10 
Exch.  675.  In  the  case  of  Wright  v.  Simpson,  Lord  Eldon 
says,  as  to  the  case  of  principal  and  surety,  "I  never  un- 
derstood that  as  between  the  obligee  and  the  surety,  there 
was  any  obligation  of  active  diligence  against  the  princi- 
pal. If  the  obligee  begins  to  sue  the  principal  and  after- 
ward gives  time,  the  surety  has  the  benefit  of  it.  But  the 
surety  is  a  guarantor,  and  it  is  his  business  to  see  whether 
the  principal  pays,  and  not  that  of  the  creditor."  Now, 
what  material  facts  has  the  defendant  concealed  to  the  in- 
jury of  the  complainant  and  his  co-sureties?  We  have 
already  decided  that  the  charge  of  consenting  to  the  use 
of  the  money  in  the  grain  business,  not  having  been  made 
out  to  our  satisfaction,  the  denials  of  the  answer  in  regard 
to  it  must  prevail.  We  have  also  decided  that  the  giving 
of  a  new  bond  was  not  a  condition  precedent  to  the  collec- 
tor's entering  on  the  duties  of  his  office.  These  matters, 
therefore,  are  out  of  the  way.  But  it  is  charged  that  the 
defendant  misrepresented  to  the  complainant  the  state  of 
affairs  between  himself  and  Clements.  The  charge  is  not 
sustained  by  proof,  and  it  is  denied  by  the  answer. 
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Again,  it  is  contended  that  in  consequence  of  a  want 
of  knowledge  of  facts  which  it  was  the  duty  of  the  de- 
fendant to  have  communicated  to  them,  the  complainant 
and  his  co-sureties  were  surprised  into  the  execution  of 
the  indorsements  on  the  bonds,  and  that  the  same  were 
made  under  a  misapprehension  of  their  rights,  and  with- 
out due  deliberation;  and,  therefore,  the  indorsements 
should  be  canceled.  We  do  not  so  understand  the  case. 
It  is  a  well  known  maxim  that  ignorance  of  the  law  ex- 
cuses no  one;  it  cannot,  therefore,  constitute  a  ground 
for  setting  aside,  or  reforming  a  written  agreement.  Ig- 
norance of  fact  may.  Ignorantia  facti  excusat.  But  a 
court  of  equity  will  not  grant  relief  in  cases  of  written 
instruments,  unless  there  is  a  plain  mistake  clearly  made 
out  by  satisfactory  proofs.  1  Story  Eq.  Jur.  sec.  157.  It 
seems  to  us,  that  all  the  parties  that  met  at  the  defend- 
ant's office  on  the  10th  of  August  1865,  understood  per- 
fectly well  what  they  were  about.  They  knew  Clements 
was  a  defaulter;  they  knew  the  amount;  the  books  and 
accounts  were  there  open  to  their  inspection.  They  went 
there  by  appointment  for  the  express  purpose  of  arrang- 
ing this  very  matter  in  some  way  or  other.  The  bonds 
were  there  and  they  discussed  the  question  of  whether  the 
second  bond  was  in  addition  to,  or  superceded,  the  first 
bond;  they  discussed  their  respective  liabilities  under 
these  several  bonds,  and  they  entered  into  an  agreement 
among  themselves  to  refer  the  question  of  their  respec- 
tive liabilities,  as  between  themselves,  to  arbitrators.  They 
considered  the  expediency  of  protecting  themselves  by 
taking  an  assignment  from  Clements;  and  they  urged  the 
defendant  to  issue  execution  against  Clements,  which 
he  refused  to  do,  unless  they  first  made  the  indorsements 
on  the  bonds,  ascertaining  the  respective  amounts  due 
thereon.  They  remained  there,  discussing  and  delibera- 
ting on  these  matters  for  a  period  of  six  hours  and  upward. 
But  they  say  they  wished  execution  issued  against  Clem- 
ents which  the  defendant  refused  to  issue  unless  they, 
the  sureties,   would  first  make  the  indorsements    on    the 
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bonds,  and  supposing  from  the  defendant's  declarations 
that  no  execution  could  be  issued  until  the  indorsements 
were  made  on  them,  they  agreed  to  make  them.  The 
defendant  admiits  in  his  answer  that  he  did  refuse;  but  he 
assigns  a  reason  for  it.  And  we  think  he  had  a  perfect 
right  under  the  circumstances  to  refuse  without  assign- 
ing any  reason;  because  the  law  accorded  to  him  the 
right  to  remain  passive,  or  to  proceed  against  Clements, 
or  against  the  sureties,  or  against  both,  at  his  option. 
After  fully  considering  the  subject,  we  think  the  com- 
plainant has  failed  to  show  any  undue  concealment  on  the 
part  of  the  defendant,  or  that  the  sureties  were  taken 
by  surprise,  or  were  misled.  On  the  contrary,  we  think  it 
manifest  from  the  evidence,  that  the  complainant  and  his 
co-sureties  were  fully  cognizant  of  all  the  facts  really  affect- 
ing their  interests,  which  it  was  at  all  material  for  them  to 
know,  and  that  in  executing  the  agreements  indorsed  on 
the  bonds,  they  acted  advisedly  and  with  due  delibera- 
tion. We,  therefore,  consider  that  the  chancellor  did 
right,  in  refusing  to  disturb  the  said  agreements. 

And  here  we  might  close  the  case.  Because,  we  con- 
sider that  as  between  the  defendant  and  the  sureties,  the 
indorsements  on  the  bonds  amounted  to  an  appropriation 
by  the  sureties  themselves,  of  the  payments  made  by 
Clements; — an  appropriation  just  in  itself  toward  the  de- 
fendant, and  which  cannot  in  the  end,  operate  unjustly  to- 
ward any  of  the  sureties,  since  they  have  taken  the  wise 
precaution  of  providing  by  a  special  agreement  for  the 
equitable  adjustment  of  their  respective  liabilities  as  be- 
tween themselves.  But  it  is  said  that  the  defendant  should 
have  discharged  Clements  immediately  on  the  discovery 
of  his  defalcations,  and  that  having  failed  to  do  so,  the 
sureties  were  thereby  discharged  from  their  liability  on 
the  bond.  We  do  not  think  so.  We  know  of  no  decis- 
ion, or  rule  of  law,  requiring  the  defendant  to  discharge 
Clements  on  discovering  his  defalcation.  They  guaran- 
teed his  faithfulness  and  honesty  in  the  discharge  of  his 
duties.     The  bond  was  given  for  the  express  purpose  of 


536         COURT   OF   ERRORS  AND    APPEALS. 


protecting  the  defendant  against  the  consequences  of  his 
defalcation.  Their  contract  was  essentially  a  pledging  of 
themselves  and  their  estates,  to  make  good  any  and  every 
misfeasance  or  nonfeasance  of  their  principal,  during  the 
whole  time  he  should  hold  the  office,  to  the  extent  of  the 
penalty  of  the  bond.  It  was  no  part  of  the  contract  that 
the  defendant  should  discharge  him  immediately  upon 
his  failure  to  pay  over  the  money  in  his  hands.  More- 
over, the  sureties  suffered  no  detriment  by  his  continu- 
ance in  oflEice;  in  fact,  they  were  benefited.  He  reduced 
the  amount  of  his  indebtedness.  Nothing  less  than  fraud, 
actual  or  constructive,  on  the  part  of  the  defendant,  could 
relieve  them  from  their  responsibility.  U .  S.  v.  Kirk- 
patrick,  9  Wheaton  720.  U.  S.  v.  Vanzandt,  11  Wheaton  184. 
Sailly  V.  Elmore,  2  Paige  500.  McLemore  v.  Powell,  12 
Wheaton  554.  We  freely  concede  the  correctness  of  the 
general  doctrine  that  the  contract  of  a  surety  should  be 
construed  strictly,  if  by  strictly  is  meant  that  the  liabil- 
ity of  a  surety  shall  not  by  implication,  be  extended  be- 
yond the  fair  scope  of  the  terms  of  his  contract.  Indeed, 
the  doctrine  is  so  obviously  founded  in  reason,  as  to  need 
no  authority  to  support  it.  But  at  the  same  time  that 
we  say  this,  we  confess  our  inability  to  comprehend  how 
the  doctrine  can  affect  the  right  of  the  defendant  to  re- 
cover under  the  ten  thousand  dollar  bond.  There  can 
be  no  doubt  of  the  existence  of  a  defalcation  on  the  part 
of  Clements  to  the  extent  of  $11,520.57  and  upward. 
There  can  be  as  little  doubt  that  this  defalcation  extend- 
ed to  both  bonds,  and  that  the  penalties  of  both  bonds 
were  forfeited.  There  can,  we  think,  be  no  shadow  of 
question  that  the  bond  for  $10,000  extended  to  and  cov- 
ered all  taxes  assessed  and  collected  under  the  act  of  July 
1st,  1862,  whether  the  same  were  collected  before  or  after 
the  act  of  June  30th,  1864.  But  whether  that  bond  can 
be  held  to  extend  to  taxes  assessed  and  collected  under 
the  act  of  June  30th,  1864,  is  a  question  which  we  do  not 
think  it  material  for  us  to  consider  in  this  case.  Nor 
have  we  deemed  it  necessary  to  go  into  a  critical  exami- 
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nation  of  the  accounts  to  ascertain  the  exact  amount  due 
on  each  bond,  because,  as  already  stated,  we  consider  that, 
as  between  the  defendant  and  the  sureties,  the  sureties 
themselves  have  settled  the  matter  of  appropriation  by 
their  indorsements  on  the  bonds,  and  have  provided  by 
their  concurrent  agreement  for  the  final  adjustment  of 
their  respective  liabilities  upon  them.  Still,  we  may  say 
that  it  seems  to  us  after  a  cursory  examination  of  the  ac- 
counts, that  the  amount  of  defalcation  for  taxes  assessed 
under  the  act  of  July  first  1862,  will  be  found  to  be  not 
very  far  from  the  simi  indorsed  by  the  sureties  as  being 
due  on  the  ten  thousand  dollar  bond.  But,  inasmuch,  as 
all  the  authorities  bearing  on  the  question  of  the  appro- 
priation of  payments  have  been  cited,  and  the  question 
itself  has  been  elaborately  discussed,  and,  as  the  counsel 
for  the  complainant  have  earnestly  contended  that  the 
apportionment  of  the  defalcation  between  the  two  bonds 
as  thereon  indorsed,  is  unjust  and  contrary  to  the  settled 
rules  of  law  respecting  the  appropriation  of  payments, 
it  is,  perhaps,  proper  that  we  should  state,  at  least  brief- 
ly, what  we  understand  to  be  the  present  state  of  the  law 
on  this  question. 

The  general  rules  upon  the  subject  are  these:  If  there 
be  several  debts  due  from  a  person,  and  he  pays  money  to 
his  creditor,  the  debtor  has  a  right  to  appropriate  the  pay- 
ment, to  which  debt  he  pleases.  But  he  must  make  the 
appropriation  at  the  time  he  makes  the  payment,  and  he 
cannot  make  it  afterward.  If  no  specific  appropriation 
be  made  by  the  debtor  at  the  time  of  payment,  then,  the 
right  of  appropriation  is  devolved  upon  the  creditor,  and 
he  may  make  it  in  any  way  he  may  think  proper,  and  at 
any  time  before  an  account  is  settled  between  them,  or 
before  action  brought;  provided  that  such  appropriation 
is  not  manifestly  inequitable  in  respect  to  third  persons. 
It  is  true,  the  decisions  are  conflicting  as  to  the  time  when 
the  creditor  must  make  the  appropriation,  but  the  rule, 
as  just  stated,  may  now  be  considered  as  settled  by  the 
weight  of  authority,  both  in  England  and  in  this  country. 
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Simpson  v.  Ingham,  2  Barn.  &  C.  65.  Philpot  v.  Jones,  2 
Ad.  &  Ell.  41.  Mills  v.  Fowkes,  5  Bing.  N.  S.  455.  Bosan- 
quet  V.  Wray,  6  Taunt.  597.  Mayor  of  Alexandria  v.  Patton, 
4  C ranch  320.  Fields  v.  Holland,  6  C ranch  27.  Stone  v. 
Seymour,  15  Wend.  19.  U .  States  v.  Jones,  7  Howard  689. 
If  no  appropriation  be  made  by  either  party,  then,  the 
payment  must  be  applied  as  the  law  directs.  Mr.  Justice 
Story,  in  the  U .  S.  v.  Kirkpatrick,  9  Wheat.  737,  states  the 
proposition  rather  differently.  He  says,  "the  law  will  ap- 
ply the  payments  according  to  its  own  notions  of  jusitce." 
And  in  Cremer  v.  Higgenson  et  al.,  1  Mason  323,  he  says  the 
law  will  apply  the  payment  according  to  its  own  notion  of 
the  intrinsic  justice  and  equity  of  the  case.  Another  rule 
appliable  to  indefinite  payments  deduced  from  the  case  of 
Devaynes  v.  Noble  et  al.,  1  Merivale  605,  known  as  Clayton's 
Case,  which  was  decided  by  Sir  William  Grant  in  the  year 
1816,  is,  that  if  neither  party  makes  the  appropriation,  the 
law  will  apply  the  payment  to  the  discharge  of  the  several 
items  of  the  account  in  the  order  of  their  priority,  the 
first  item  on  the  debit  side  of  the  account,  being  the  item 
discharged  or  reduced  by  the  first  item  on  the  credit  side 
of  it.  Now,  where  there  is  a  single  running  account  be- 
tween the  same  parties  in  which  third  persons  are  not  in- 
terested, the  application  of  this  rule  is  certainly  well 
enough,  for  it  will  apply  the  payment  according  to  the 
justice  of  the  case.  Clayton's  Case  was  a  case  of  a  running 
account  and  indefinite  payments,  and  the  rule  applies  to 
just  such  cases.  There  is  nothing  in  the  case  to  warrant 
the  assumption  that  Sir  William  Grant  intended  to  lay  it 
down  as  an  inflexible  rule,  applicable  alike  to  all  cases. 
Moreover,  the  case  itself  did  not  necessitate  the  annuncia- 
tion of  such  a  rule.  There  had  been  an  account  drawn 
out  and  delivered  to  Clayton  showing  the  appropriation  of 
the  payments,  to  which  he  made  no  objection,  and  the  re- 
port of  the  master  states  that  the  silence  of  Clayton  after 
the  receipt  of  his  banking  account,  was  regarded  as  an  ad- 
mission of  its  correctness.  "Both  debtor  and  creditor  must, 
therefore,"    says    Sir    William    Grant,    "be    considered    as 
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having  concurred  in  the  appropriation."  So  that,  it  is 
apparent  from  the  case  that  the  appropriation  had  really 
been  made  by  the  parties  themselves.  The  rule  in  itself 
is  sound  enough.  It  is  its  application  to  cases  never  con- 
templated by  Sir  William  Grant,  that  is  objectionable. 
And  it  seems  clear  to  us  that  whenever  there  are  interven- 
ing equities  in  favor  of  third  persons,  the  true  docrine  is 
that  the  law  will  apply  the  payments  according  to  its  own 
notion  of  the  intrinsic  justice  and  equity  of  the  case.  We 
have  said  that  the  rule  in  Clayton  s  Case  is  not  an  inflexible 
rule.  In  the  case  of  Lysaght  v.  Walker,  5  Bligh  N.  S.  1, 
decided  in  1831,  Lord  Tenterden,  who  delivered  the  opin- 
ion of  the  House  of  Lords,  declared  that  there  was  no  in- 
flexible rule  which  necessarily  required  subsequent  pay- 
ments to  be  applied  in  payment  of  the  first  item  of  the 
account,  when  different  interests  were  concerned.  In  Stone 
V.  Seymour  15  Wend.  33,  decided  in  1835,  Chancellor  Wal- 
worth, who  delivered  the  opinion  of  the  Court  of  Errors, 
declared  as  the  result  of  his  examination  of  the  authori- 
ties in  cases  of  indefinite  payments  "made  on  account  of 
public  moneys  received  and  placed  in  general  account  by 
the  officers  of  the  Treasury,  or  the  Controller,  from  time 
to  time,  without  any  specific  appropriation  thereof,  and 
the  accounts  have  not  been  stated  and  settled  after  the  re- 
ceipt of  such  payments,  and  where  no  intention  was  mani- 
fested by  the  debtor  as  to  the  application  of  the  money, 
such  general  payments  are  not  necessarily  to  be  applied  to 
the  first  item  of  charge  on  the  debit  side  of  the  account, 
but  they  may  thereafter  be  appropriated  according  to  equi- 
ty." And  Senator  Tracy  thought  that  an  inflexible  appli- 
cation of  the  rule  would  be  inconsistent  with  equity  and 
reason.  In  the  case  of  The  Postmaster  General  v.  Norvil, 
1  Gilpin  125,  tried  in  the  year  1829,  it  was  ruled  that  a 
debtor  could  not  appropriate  a  payment  in  such  manner  as 
to  affect  the  relative  liabilities  or  rights  of  his  different 
sureties  without  their  consent. — That  where  a  public  offi- 
cer has  given  successive  official  bonds  with  different  sure- 
ties, moneys  received  subsequent  to  the  execution  of  the 
latter  cannot,  before  it  is  discharged,   be  applied  to  the 
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payment  of  the  former.  And  that  where  a  pubHc  officer 
has  given  different  bonds  with  different  sureties,  his  pay- 
ments must  be  so  appropriated  as  to  give  each  bond  credit 
for  the  money  respectively  due  and  collected  and  paid  un- 
der it.  The  learned  Judge  Hopkinson,  who  tried  the 
cause,  after  stating  the  general  doctrine  of  the  appropria- 
tion of  payments,  proceeds  to  say,  "There  can  be  no  ob- 
jection to  this  doctrine  where  no  party  is  concerned  but 
the  debtor  and  creditor.  But  how  is  it  in  a  case  like  the 
present?  Here  a  public  officer  in  the  receipt  of  public 
money,  has  given  security  for  the  faithful  performance  of 
his  duties,  and  for  the  accounting  for  and  pa>Tnent  of  all 
the  moneys  which  shall  come  to  his  hands.  The  sureties 
remain  for  several  years,  and  then  a  new  bond  with  new 
sureties  is  given,  at  which  time  there  is  a  large  sum  of 
money  actually  due  to  the  public,  and  for  which  the  sure- 
ties on  the  first  bond  were  liable,  that  is  to  say,  the  penal- 
ty of  the  first  bond  was  actually  forfeited,  and  the  amount 
of  the  defalcation  due  and  recoverable  from  the  sureties 
in  it.  Can  the  government  for  whose  security  both  bonds 
were  given,  apply  the  money  collected  by  the  officer  after 
and  under  the  second  bond,  and  on  the  responsibility  of 
the  sureties  in  the  second  bond,  to  the  payment  or  credit 
of  the  balance  due  on  moneys  collected,  and  which  ought 
to  have  been  paid  under  the  first  bond?  Can  the  burden 
actually  resting  on  the  first  sureties — can  the  forfeiture 
actually  incurred  by  them,  be  shifted  by  the  process  of 
appropriation  without  the  consent  or  knowledge  of  the 
second  sureties,  from  the  shoulders  of  the  first  and  be  put 
upon  the  second?  I  am  of  opinion,  most  clearly,  that  it 
can  not; — and  that  each  set  of  sureties  must  answer  for 
its  own  defaults,  and  is  entitled  to  be  credited  with  its 
own  payments.  If  authority  can  be  required  to  sustain 
a  principal  of  such  obvious  justice,  it  will  be  found  in 
the  case  of  the  United  States  v.  January,  7  C ranch  572." 
Following  this,  we  have  in  the  year  1833,  the  case  of  the 
United  States  v.  Eckford's  Executors,  1  Howard  261,  which 
was  the  case  of  a  public  officer,  who  had  given  different 
official   bonds,    at   different   times,    with   different   sets  of 
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sureties.  Mr.  Justice  McLean  who  delivered  the  opinion 
of  the  court,  says,  "the  rule  as  to  the  appropriation  of 
payments  by  debtor  or  creditor  in  the  ordinary  transac- 
tions of  business,  is  earnestly  relied  on  as  applicable  to 
the  present  case.  And  all  the  leading  authorities  on  the 
subjects  are  referred  to.  In  the  case  of  Devayne  v.  Noble 
(Clayton's  Case)  1  Mer.  606,  which  governs  the  appli- 
cation of  payments,  was  elaborately  considered.  But 
the  applicability  of  this  doctrine  is  not  admitted.  We 
think  the  rule  established  by  this  court  in  the  case  of  the 
United  States  v.  January  and  Patterson,  7  Cranch  572,  is  the 
true  one."  Then,  we  have  in  the  year  1849,  the  case  of 
Jones  V.  the  United  States,  7  Howard  688,  in  which  it  is  de- 
clared by  the  court  that,  "In  instances  of  official  bonds 
executed  by  the  principal  at  different  times  with  differ- 
ent and  distinct  sets  of  sureties,  this  court  has  settled 
the  law  to  be  that  the  responsibility  of  the  separate  sets 
of  sureties  must  have  reference  to,  and  be  limited  by, 
the  periods  for  which  they  respectively  undertake  by  their 
contract,  and  that  neither  the  misfeasance  nor  nonfeas- 
ance of  the  principal,  nor  any  cause  of  responsibility  oc- 
curring within  the  period  for  which  one  set  of  sureties 
have  undertaken,  can  be  transferred  to  the  period  for 
which  alone  another  set  have  made  themselves  answer- 
able. Such  is  the  rule  established  in  the  cases  of  U.  States  v. 
January  &  Patterson,  and  U .  States  v.  Eckford's  Executors." 
We  shall  not  attempt  to  reconcile  either  the  real,  or  ap- 
parent discrepancies  or  conflict  in  the  decisions  on  this 
subject.  We  consider  that  the  supreme  court  of  the 
United  States  in  the  cases  of  the  United  States  v.  January 
&  Patterson,  the  United  States  v.  Eckford's  Execrs,  and  Jones 
V.  the  United  States,  just  referred  to,  have  finally  settled  the 
law  as  to  the  appropriation  of  payments  where  different 
sets  of  sureties  are  concerned, — we  say  finally  settled  the 
law,  because  whatever  is  settled  right,  upon  just  princi- 
ples, should  be  held  to  be  settled  forever.  We  f\illy  agree 
with  the  Chancellor  in  all  his  conclusions,  and  therefore 
are  of  opinion  that  his  decree  in  this  case  shovdd  be  af- 
firmed in  all  respects. 


SUPERIOR  COURT. 

FALL  SESSIONS. 
1867. 


LoxLEY  WiLLEY  V.  Clement  Lines  and  John  R.  Sudler, 
who  have  survived  John  Willey,  deceased. 

A  note  under  seal  executed  by  one  of  the  firm  in  the  name  of  the  firm,  and 
in  the  presence  and  with  the  assent  of  the  other  member,  will  bind  the 
firm.  And  if  one  not  a  member  of  it,  also  signs  and  seals  it  without 
any  qualification,  he  will  likewise  be  bound  as  a  principal  in  it,  and  not 
as  a  guarantor  of  it,  although  he  is  not  named  in  the  body  of  it. 

This  was  an  action  of  debt  on  a  note  under  seal  for  one 
hundred  dollars  with  interest,  against  Clement  Lines  and 
John  R.  Sudler  who  had  survived  John  Willey,  by  Loxley 
Willey,  the  plaintiff.  It  was  in  the  usual  form  of  a  note 
with  a  warrant  annexed  authorizing  the  entry  of  judgment 
upon  it  by  a  justice  of  the  peace,  but  read  as  follows: 
"We  Lines  &  Willey  promise  and  oblige  myself,  our  heirs, 
executors,  administrators,  to  pay  to  Loxley  Willey,  his 
executors,  administrators,  or  assigns,  the  stmi  of  one  hun- 
dred dollars,"  &c.  And  then  followed  the  warrant  to  any 
justice  of  the  peace  to  enter  judgment  thereon  "against 
us,  our  heirs,  executors  and  administrators,"  at  the  suit  of 
the  plaintiff;  and  was  signed  "Lines  &  Willey"  and  "John 
R.  Sudler"  beneath  it,  and  sealed  with  two  seals,  one  ac- 
companying each  of  the  signatures. 
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The  subscribing  witness  proved  his  signature  to  it,  and 
that  Clement  Lines  and  Joshua  Willey  were  at  the  date 
of  it  in  partnership  and  doing  business  as  merchants  under 
the  name  and  style  of  Lines  &  Willey.  It  was  also  proved 
that  it  was  executed  in  their  store  and  that  both  of  the 
partners  and  Sudler  were  present,  and  that  after  Willey 
had  drawn  the  note,  he  called  to  Lines  to  come  to  him  and 
sign  it,  but  he  was  at  that  moment  engaged  in  waiting  on 
a. customer,  and  told  Willey  to  sign  it  for  him,  and  it 
would  all  be  right,  which  he  did,  and  that  Sudler  then 
signed  it. 

Lay  ton,  for  the  defendants,  upon  this  evidence  submitted 
a  motion  for  a  nonsuit,  because  a  partner  to  bind  his  firm 
by  deed,  must  be  empowered  by  authority  under  seal  to  do 
it,  and  even,  a  subsequent  acknowledgment  of  the  act  and 
of  his  authority  to  do  it,  by  the  other  partner,  would  not 
be  sufficient  to  ratify  it,  or  make  it  obligatory  upon  him. 
2  Harr.  24,  147.  ^.Harr.  428.  5  Harr.  29L  5  Wend.  326.  7 
T.  R.  207.  10  East  418.  And  that  it  did  not  purport  on 
its  face  to  be  the  note  of  Sudler,  at  least,  and  was  not  his 
note  as  one  of  the  principal  obligors  in  it.  His  name  was 
not  in  the  body  of  it,  and  he  had  no  connection  with,  or 
concern  in  it,  except  what  appeared  in  his  mere  signature 
to  it,  and  he  could  therefore  only  be  considered  as  an  en- 
dorser, or  guarantor  of  it. 

Wright,  for  the  plaintiff.  The  presence  of  Lines  and 
his  express  direction  to  his  co-partner  to  sign  his  name  to 
it,  was  sufficient  authority  in  such  case,  to  empower  him 
to  sign  the  name  of  the  firm  to  it,  and  to  bind  them  both 
as  partners  in  it,  for  it  was  so  distinctly  ruled  in  the  case  of 
Little  V.  Hazzard  &  Prettyman,  5  Harr.  291.  13  Pet.  423.  4 
T.  R.  313.  3  Ves.  573.  9  Johns.  285.  Col.  on  Partn.  465.  It 
was  also  the  note  of  Sudler,  as  well  as  of  the  firm  of  Liaes 
&  Willey,  and  he  was  not  a  guarantor  merely,  but  a  prin- 
cipal in  it,  and  was  bound  by  it,  as  such.  5  Mass.  538.  7 
Cow.  484.  2  Denio  135. 

By  the  Court.     The  general  principle  has  been  correctly 
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stated  by  the  counsel  for  the  defendants,  that  one  partner 
cannot  bind  the  firm  by  deed  unless  authorized  by  deed  to 
do  so,  or  by  the  articles  of  copartnership  executed  under 
their  seals.  But  since  the  case  of  Little  v.  Hazzard  & 
Prettyman,  5  Harr.  291,  it  has  been  considered  well  and 
definitively  settled  in  this  court,  that  when  one  of  two 
partners  executes  an  instrument  like  this  under  seal  in  the 
name  of  the  firm  and  for  the  firm,  in  the  presence  and 
with  the  assent  of  the  other  member,  it  will  bind  both  ^s 
the  act  and  deed  of  the  firm.  In  such  case  the  act  does 
not  constitute  in  contemplation  of  law  a  delegation  of 
power  by  the  one  partner  to  the  other  to  bind  the  firm  by 
deed,  but  it  imports  rather  an  act  performed  in  person  by 
the  other  partner  also  when  present  and  assenting  to  it, 
upon  the  principle  of  qui  facit  per  alium,  facit  per  se.  Even 
in  the  case  of  a  will  which  the  law  requires  to  be  executed 
by  the  testator  himself  in  the  most  formal  and  authentic 
manner,  it  permits  it  to  be  signed  for  him  and  in  his  name 
and  presence  by  another  expressly  authorized  by  him  to 
do  so.  As  to  the  other  ground,  it  is  apparent  that  the  note 
was  unskillfully  or  inadvertantly  filled  up  in  the  body  of  it, 
but  Sudler,  though  not  named  in  the  body  of  it,  signed  and 
sealed  it  evidently  as  a  principal,  and  not  as  a  guarantor 
merely,  for  there  was  nothing  added  to  his  signature  to 
qualify  his  obligation  under  it,  and  there  was,  therefore, 
less  in  it  to  warrant  that  than  the  other  presumption;  and 
the  court  could  not  permit  such  an  imperfection  and  infor- 
mality in  the  penning  of  it  merely,  to  defeat  the  evident 
intention  and  understanding  of  all  the  parties  to  it  at  the 
time  when  it  was  so  executed.  The  nonsuit  is  consequent- 
ly refused. 

The  case  then  went  to  the  jury  and  the  plaintiffs  had  a 
verdict. 


Joseph  Groves  v.  Richard  Bloxom,  William  Tomlinson 
and  Daniel  R.  Burton. 

If  there  be  but  one  count  in  the  declaration  in  an  action  of  trespass  quare 
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dausum  f regit  which  alleges  a  breaking  and  entering  of  the  close, 
and  the  asportation  of  goods  and  chattels  of  the  plaintiff  therefrom  by 
the  defendant,  the  trespass  alleged  upon  the  plaintiff's  possession  of  the 
close  and  real  property  described  in  it,  as  required  by  the  statute  in  such 
case  made  and  provided,  will  constitute,  not  only  the  main  ground,  but 
the  whole  gist  of  the  action ;  and,  therefore,  if  the  plaintiff  fails  to  prove 
in  such  case,  a  forcible  breaking  and  entering  of  the  close  as  alleged  in 
it,  he  cannot  recover  for  the  asportation  of  the  goods  and  chattels,  al- 
though the  same  be  proved  as  alleged  in  it.  To  entitle  the  plaintiff  to 
recover  in  such  a  case,  for  the  taking  of  the  goods  merely,  there  must  be 
another  and  a  separate  count  in  the  narr  for  the  asportation  of  them 
simply. 

The  degree  of  force  necessary  to  be  proved  in  the  breaking  and  entering 
of  the  close  in  question,  by  a  public  officer  acting  under  execution 
process,  to  constitute  trespass  quare  dausum  f regit. 

An  action  of  trespass  v/ill  not  lie  against  a  public  officer  for  levying  upon, 
or  taking  into  his  possession  under  execution  process,  the  goods  of  the 
defendant  in  the  execution,  notwithstanding  they  may  be  such  as  are 
not  subject  by  law  to  execution. 

This  was  an  action  of  trespass  quare  dausum  et  domum 
f regit  for  breaking  and  entering  the  dwelling  house  of 
the  plaintifiE  and  the  asportation  of  certain  goods  there- 
from belonging  to  him.  The  only  plea  relied  on  was 
that  the  defendant,  Bloxom,  was  a  constable  of  the  county 
and  had  in  his  hands  a  writ  of  venditioni  exponas  at  the 
suit  of  the  other  two  defendants,  Tomlinson  &  Burton, 
who  were  partners  in  trade,  against  the  plaintiff  on  a 
judgment  recovered  by  them  against  him  before  a  justice 
of  the  peace,  on  which  a  writ  of  fieri  facias  had  been  duly 
issued  and  levied  on  his  goods  in  question  and  returned 
before  the  issuing  of  the  said  venditioni  exponas  thereon, 
and  that  he  peaceably  took  the  said  goods  into  his  pos- 
session as  constable  under  and  by  virtue  of  it.  There 
was  but  one  count  in  the  narr,  which  was  for  forcibly 
breaking  and  entering  the  dwelling  house  of  the  plain- 
tiff and  wrongfully  taking  and  carrying  away  from  it  his 
goods  and  chattels.  The  record  of  the  judgment  and 
writ  was  duly  proved  and  put  in  evidence,  and  the  proof 
as  to  the  taking  of  the  goods  was  that  all  the  household 
goods   and   chattels   of   the   plaintiff  subject   to   execution 
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had  been  duly  levied  on  under  the  fi-  fa.  and  that  the  co- 
defendants  sent  their  driver  and  team  with  Bloxom,  the 
constable,  to  take  the  same  into  his  possession  and  to  haul 
them  away  from  the  premises  under  the  writ  of  venditioni 
which  he  then  had  in  his  hands;  and  that  when  they 
reached  the  house  they  found  no  one  in  or  about  it,  nor 
could  they  learn  on  inquiry  of  the  nearest  neighbor, 
where  the  plaintiff's  family  all  were,  but  learnt  that  they 
had  been  at  home  only  a  short  time  before  their  arrival 
there  that  morning.  The  front  door  was  closed  and  fast- 
ened, but  the  back  door  was  not,  and  was  slightly  open 
when  they  reached  it,  through  which  they  entered  the 
house  and  carried  away,  among  other  things,  two  wood- 
den  chests,  one  of  which  was  locked,  the  other  not,  but 
the  witness  did  not  see  either  of  them  opened  on  that  oc- 
-casion,  and  that  they  left  several  articles,  and  with  them, 
all  the  clothing  and  apparel  which  he  saw  in  the  house. 
The  chests  were  opened  afterward,  however,  on  the  day 
of  the  constable's  sale,  and  he  then  saw  that  one  of  them 
contained  some  papers,  a  notched  stick,  and  a  Mexican 
silver  dollar. 

Cullen,  for  the  defendant.  There  was  no  proof  of  any 
breaking  of  the  close,  or  wrongful  entering  of  the  house 
of  the  plaintiff  by  the  defendant,  Bloxom,  as  constable, 
under  the  authority  of  the  execution  and  levy  and  the 
venditioni  which  he  then  had  in  his  hands;  and  the  only 
question,  therefore,  to  be  considered  was,  was  there  an 
unlawful  taking  and  carrying  away  of  any  of  the  goods 
and  chattels  of  the  plaintiff  by  him.  There  was  only 
one  count  in  the  narr,  and  that  was  for  breaking  and  en- 
tering the  house  and  carrying  away  the  goods.  There 
was  no  separate  count  in  the  narr  for  the  simple  asporta- 
tion of  them,  as  there  should  have  been,  to  entitle  the 
plaintiff  to  recover  a  verdict,  even  for  that,  in  such  a  case 
as  this  had  been  proved  to  be.  There  being  no  such  sep- 
arate count  in  the  narr,  and  but  one  count  in  it,  and  that 
for  breaking   and   entering  his   close   and  his  house  which 
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was  a  part  of  it,  and  taking  and  carrying  away  his  goods, 
it  constituted  in  construction  of  law  but  one  wrong,  one 
continued  and  simultaneous  act  of  trespass;  and  in  such 
a  count  the  gist  of  the  action  and  complaint  was  the  al- 
leged invasion  of,  and  injtrry  to  the  possession  of  the 
realty,  which  was  local  in  its  character,  and  in  w^hich  the 
taking  and  carrying  away  of  personal  property  in  the 
same  trespass,  could  only  serve,  like  alia  enorma,  to  aggra- 
vate the  character  of  it  and  enhance  the  damages  to  be 
recovered  for  it.  But  if  upon  the  evidence  the  plaintiff 
could  not  recover  for  the  alleged  trespass  upon  his  pos- 
session of  the  real  property,  his  close  and  house,  he  could 
not  recover  for  the  wrong  done  him  in  taking  his  goods, 
provided  there  was  any  such  trespass  even,  under  the  facts 
and  circiunstances  proved  in  the  case,  without  declaring 
in  a  separate  and  distinct  count  de  bonis  asportatis,  which 
unlike  the  other,  was  wholly  transitory  in  its  character. 
2  Wheat.  Selw.  N.  P.  1371.  2  Ch.  PL  863.  2  Saund.  PL  &  Ev. 
1121.  1  T.R.  475. 

Layton,  for  the  plaintiff,  cited  and  relied  on  the  same  au- 
thorities to  sustain  the  right  of  the  plaintiff  to  recover 
on  the  only  count  contained  in  the  narr,  for  the  asportation 
of  the  goods  merely;  and  if  the  defendant  Bloxom,  as  con- 
stable, took  any  goods  of  the  plaintiff,  not  subject  by  law 
to  execution,  or  which  were  not  in  fact,  included  in  the  in- 
ventory and  levy  upon  his  good  and  chattels,  or  were  not 
included  and  sufficiently  described  in  the  writ  of  venditioni 
by  which  he  was  commanded  to  sell  them,  the  plaintiff 
was  entitled  to  recover  in  the  present  action. 

The  Court,  Houston  J.,  charged  the  jury.  That  as  there 
was  but  one  count  in  the  declaration  and  it  was  for  break- 
ing and  entering  the  close  or  house  and  taking  away  the 
goods  of  the  plaintiff,  and  the  premises  were  specifically 
designated  in  it  as  required  by  the  statute,  the  trespass 
alleged  upon  the  plaintiff's  possession  of  the  close  and  house 
in  question,  constituted  it  not  only  the  main  ground,  but  the 
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whole  gist  of  the  action,  and  made  it  local  in  its  character; 
and  the  taking  and  carrying  away  of  his  goods  from  it,  as 
alleged  in  the  same  count  in  this  connection,  was  to  be  re- 
garded as  a  continuation  of  the  same  wrong  and  injury, 
and  was  but  a  part  of  one  and  the  same  trespass;  and  both 
as  alleged,  because  descriptive  of  it,  as  laid  in  the  declara- 
tion, and  it  must  be  proved  as  laid  or  stated  in  it.  1  Ch.  PI. 
393.  Smith  v.  Miller,  1  T.  R.  479.  Ropps  v.  Barker,  4  Pick. 
325.  "If  a  count  in  trespass  quare  clausum  et  domum /regit 
allege  also  a  taking  of  goods  in  that  close  or  house,  it 
seems  that  this  so  far  operates  by  way  of  description,  that 
if  the  plaintiflf  failed  in  his  proof  of  the  local- trespass,  he 
would  also  fail  as  to  the  trespass  to  the  goods."  3  Stark 
Ev.  1442.  It  was  competent,  however,  for  the  plaintiff  to 
have  avoided  this  result,  and  to  have  recovered  for  the 
taking  of  the  goods  merely,  so  far  as  the  declaration  was 
concerned,  and  saying  nothing  for  the  present  in  regard 
to  the  evidence  in  the  case,  by  adding  another  and  separ- 
ate count,  and  alleging  in  it  the  taking  and  carrying  away 
of  the  goods  alone,  which  would  have  made  the  action,  so 
far  as  that  count  was  concerned,  transitory  instead  of  local; 
and  upon  which  he  might  have  recovered  for  that  portion 
of  the  wrong  and  injury  complained  of,  or  for  any  other 
similar  wrong  or  injury  done  him  by  the  defendant,  at  any 
other  time  within  three  years  next  preceding  the  com- 
mencement of  the  present  suit,  even  if  he  failed  to  prove 
the  breaking  and  entering  of  the  close,  or  house  in  question. 
It  was  therefore  necessary  upon  the  solitary  issue  thus 
presented  in  the  case,  for  the  jury  to  be  satisfied  from  the 
evidence  that  the  defendants  broke  and  entered  the  house, 
as  well  as  took  and  carried  away  the  goods  of  the  plaintiff, 
in  order  to  entitle  him  to  recover  in  this  action,  and  that 
the  taking  and  carrying  away  of  his  goods  only,  would 
not  be  sufficient  for  that  purpose.  It  was  necessary,  how- 
ever, for  the  court  further  to  instruct  them  what  is  re- 
quired in  law  to  constitute  a  tortious  breaking  into  the 
dwelling  house  of  a  defendant  in  a  writ  in  a  civil  case  by  a 
constable,  or  sheriff,  who  has  process  of  execution  in  his 
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hands  against  him,  and  whose  object  in  entering  it,  is  either 
to  seize  and  levy  upon  his  goods  and  chatties  in  it,  or  to 
seize  and  take  them  into  his  actual  possession  under  a  writ 
of  venditioni  exponas,  after  they  have  been  duly  levied  on 
in  the  case.  Such  an  officer  has  no  legal  authority  in  such 
a  case,  to  force  an  entrance  from  the  outside  by  breaking 
open  a  fastened  door,  or  raising  a  window;  but  if  he  finds 
an  outer  door  partially  opened,  or  unlocked,  and  by  lift- 
ing a  latch,  or  by  simply  turning  the  bolt  back  by  the 
knob  or  handle  of  the  lock,  he  may  rightfully  do  so  and 
lawfully  enter  it  for  such  purpose,  and  levy  upon  the  goods 
and  chattels  of  the  defendant  therein,  and  take  them  into 
his  actual  custody  and  possession  and  carry  them  away  un- 
der a.  fi.  fa.  or,  if  they  have  been  previously  levied  upon 
and  left  there,  he  may  lawfully  take  and  carry  them  away 
under  a  venditioni  exponas  issued  upon  it.  It  was  the  usual 
practice  both  of  sheriffs  and  constables  in  our  State,  to 
leave  the  goods  and  chattels  levied  on  by  them  in  the  pos- 
session of  the  defendant  and  owner  of  them  until  the  time 
of  sale,  but  it  was  only  by  the  permission  of  the  officer 
that  they  so  retained  the  possession  of  them,  who  was  in 
the  mean  while  responsible  for  the  forthcoming  of  them 
at  the  time  of  sale,  and  in  whose  constructive  possession 
and  actual  custody  they  remain  from  the  date  of  the  levy, 
in  contemplation  of  law,  and  in  consequence  of  which  he 
has  a  perfect  right  at  any  time  afterward,  to  take  them  in- 
to his  actual  possession,  if  he  sees  proper  to  do  so;  and 
neither  he,  nor  any  one  properly  aiding  and  assisting  him 
without  any  unnecessary  force,  in  taking  and  carrying 
them  away,  can  become  a  trespasser  in  law  by  doing  it. 

As  to  the  kind  of  goods  and  chattels  of  the  plaintiff 
which  were  taken  and  carried  away  by  the  defendant, 
Bloxom,  as  constable,  under  and  by  virtue  of  the  levy  of 
the  fi.  fa.  upon  them,  and  the  venditioni  exponas  then  in  his 
hands,  contained  in  the  two  chests  spoken  of  by  the  wit- 
nesses, anH  a  part  of  which,  consisting  of  a  notched  stick, 
some  papers  and  a  Mexican  silver  dollar,  it  had  been  con- 
tended by  the  counsel  for  the  plaintiff,  were  not  subject  to 
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be  levied  on  or  taken  in  execution  under  any  legal  process 
whatever,  we  have  only  to  say  that  if  there  were  no  other 
questions  involved  in  the  case  but  that,  it  could  not  avail 
the  plaintiff  in  the  present  action;  for  although,  it  had 
been  held  in  some  old  cases  in  England  that  money  was 
not  liable  to  be  taken  in  execution,  for  the  quaint  reason 
that  it  could  not  be  sold,  and  a  fortiori,  that  a  notched  stick, 
deeds,  writings,  or  papers  were  equally  exempt  from  exe- 
cution process,  yet,  if  the  articles  in  question  together  with 
the  box  in  which  they  were  contained,  were  the  property 
of  the  plaintiff  at  the  time  when  the  fi.  fa.  was  levied  upon 
them  on  the  judgment  of  the  other  two  defendants,  Tom- 
linson  and  Burton,  against  him,  no  action  of  trespass,  and 
much  less,  an  action  oi  trespass  quare  clausuni /regit,  would 
lie  against  either  of  them,  or  the  constable,  for  seizing  and 
taking  them  in  execution  under  a  writ  oi  fi.  fa.  issued  upon 
it,  at  their  suit,  although  they  might  not  have  been  liable  at 
law  to  be  taken  in  execution  upon  it;  but  his  proper  reme- 
dy and  redress  for  it,  would  have  been  in  another  and  more 
appropriate  form  of  action  in  such  a  case. 

But  after  all,  the  only  question  involved  in  the  case  and 
which  the  jury  would  have  to  decide  upon  the  pleadings 
and  issues  joined  in  the  action  was,  whether  Bloxom,  the 
defendant  and  constable,  broke  and  entered  with  any  such 
force  or  violence  as  w^e  have  before  defined,  the  house  and 
home  of  the  plaintiff  and  took  and  carried  away  his  goods 
and  chattels  as  he  had  alleged.  If  he  did  so  break  and 
enter  the  house,  it  was  contrary  to  law,  and  constituted  a 
case  of  trespass  quare  clausum  fregit,  notwithstanding  he 
did  so  under  the  color  of  legal  process  in  his  character  as 
constabL^.  He  had,  however,  a  perfect  right  to  enter  it  and 
take  the  goods  without  the  exercise  of  any  undue  force  or 
his  part,  but  the  breaking  and  entering  it  with  such  force, 
if  he  did  so,  being  its4f  a  trespass,  p11  he  did  afterward  in 
taking  and  carrying  away  the  goods,  woiild  have  been 
equally  wrongful  and  unlawful,  and  would  properly  con- 
stitute an  .aggravation  of  the  wrong  and  injury  done  the 
plaintiff  on  the  occasion,  and  for  which  he  would  be  en- 
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titled  to  recover  in  the  action  a  verdict  against  him  as  well 
as  his  co-dsfendaats,  for  they  were  his  principals,  and  he 
was  in  their  service  and  employment  at  the  time,  and  act- 
ing as  their  agent  and  constable  in  the  business,  fcr  such 
damages  as  the  jury  might  consider  just  and  reasonable  for 
the  loss  and  injary  sustained  by  him,  under  all  the  facts 
and  circumstpncer  proved  in  the  case.  But  if  from  all 
the  evidence,  the  jury  should  not  be  satisfied  that  there 
was  a  breaking  and  entering  into  the  house  with  such  un- 
due and  uiilawftil  force  as  had  before  been  stated  and  de- 
scribed in  relation  to  that  matter,  their  verdict  should  be 
for  the  defendants. 

The  defendants  had  a  verdict. 


Charles  Bunting  v.  William  B.  White,  Administrator 
of  Merrill  Bunting,  deceased. 

A  copy  of  a  book  of  original  entries  regularly  and  fairly  kept,  but  acciden- 
tally destroyed,  is  not  admissible  in  evidence  to  prove  an  account  of 
matters  properly  chargeable  in  it. 

Assumpsit  for  work  and  labor,  with  the  usual  pleas,  on 
an  account  duly  probated  by  the  plaintiff  against  the  es- 
tate of  the  deceased. 

Moore,  for  the  plaintiff.  Charles  Bunting,  the  plaintiff, 
was  the  'on  of  Merrill  Bunting,  deceased,  and  had  an  ac- 
count duly  probated  by  him,  against  the  estate  of  the  de- 
ceased, which  was  a  true  and  correct  copy  of  an  account 
regularly  and  fairly  kept  by  him  in  his  book  of  original 
entries  at  the  time,  for  work  and  labor  performed  by  him 
on  the  farm  of  his  father  before  his  death,  but  which  book 
of  original  entries  had  since  been  accidentally  destroyed, 
and  the  existence  and  destruction  of  which  be  was  pre- 
pared to  prove.    He  then  called  a  witness  for  that  purpose. 
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Cullen,  for  the  defendant,  objected  to  the  admissibility 
of  tiie  testimony  about  to  be  offered,  because  no  secondary 
evidence  of  the  contents  of  an  account  in  a  book  of  origi- 
nal entries  could  be  admissible,  even  after  its  previous  ex- 
istence and  subsequent  loss  or  destruction  had  been  fully 
and  satisfactorily  proved.  Nothing  but  the  book  of  origi- 
nal entries  itself,  supported  by  the  oath  of  the  party  that 
it  had  been  regularly  and  fairly  kept,  was  admissible  under 
the  statute  in  any  case,  or  in  any  event  to  prove  the  account. 

Moore.  The  question  presented  must  be  governed  by 
the  general  rule  and  principle  of  the  common  law,  which 
was  not  only  general,  but  uniform  and  universal  in  its  ap- 
plication; and  which  was  that  when  by  irretrievable  loss 
or  absolute  destruction,  the  best  evidence  of  which  a  mat- 
ter is  susceptible  cannot  be  produced,  the  next  best  is  in- 
variably admissible  from  the  necessity  of  the  case,  and 
that  the  administration  of  justice  may  not  be  defeated  by 
a  mere  accident.  And,  therefore,  it  was  that  when  origi- 
nal evidence  of  a  written  or  doctimentary  character  is  ac- 
cidentally destroyed,  proof  of  its  existence  and  destruction 
and  the  contents  of  it,  by  a  correct  copy,  or  by  evidence 
aliunde  was  always  admissible;  and  there  was  no  reason 
why  a  book  of  original  entries  should  constitute  any,  or 
the  only  exception,  to  the  otherwise  universal  rule. 

Cullen  replied. 

By  the  Court.  As  long  as  the  statutory  provision  making 
a  book  of  original  entries  regularly  and  fairly  kept  of 
goods  sold  and  delivered,  and  other  matters  properly 
chargeable  in  an  account,  with  the  oath  or  affirmation  of 
the  plaintiff  in  the  action  that  it  is  such  a  book  of  origi- 
nal entries,  admissible  evidence  in  his  favor,  had  been  in 
force  on  the  subj3ct,  w?  are  not  aware  that  this  question 
has  ever  before  arisen,  in  its  present  form,  at  least,  in  any 
case  in  this  court.  The  provision  referred  to,  is,  of  course, 
not  only  a  special  and  peculiar  one,  but  it  is  also  an  ex- 
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ceptional  one;  and  the  construction  and  application  which 
it  has  hitherto  uniformly  received  from  the  court,  has  been 
quite  as  hberal  and  indulgent  to  parties  plaintiff  in  such 
cases,  as  the  true  spirit  and  meaning  of  it  can  possibly  war- 
rant, we  think,  and  we,  therefore,  cannot  consent  to  extend 
it  any  further  than  the  cases  have  already  gone.  The 
words  of  tTie  statute  are  that  such  a  book  of  original  en- 
tries with  the  oath  or  affirmation  of  the  plaintiff,  shall  be 
admitted,  or  shall  be  allowed  to  be  given  in  evidence  to 
charge  the  defendant  with  the  stmis  therein  contained. 
Revised  Code,  184,  382;  and  as  the  object  of  the  provision, 
as  well  as  the  effect  and  import  of  the  words  of  it,  was 
simply  to  make  such  book  itself  so  sworn  to  by  the  plain- 
tiff, competent  or  admissible  evidence  for  him  merely,  sub- 
ject, of  course,  to  the  inspection  of  the  court  and  jury  and 
the  counsel  of  the  defendant  when  admitted,  and  to  all 
exceptions  as  to  its  intrinsic  defects  or  deficiency  in  any 
respect  apparent  upon  the  face  of  it,  or  disclosed  in  the 
evidence  in  regard  to  it,  the  production  of  the  book  itself, 
we  think,  is  imperatively  demanded  by  it  in  every  instance, 
and  is  indispensably  necessary  in  any  case,  since  it  makes 
no  provision  for  any  secondary  evidence  in  substitution  of 
it,  in  the  event  of  its  destruction,  or  loss  by  accident.  Be- 
sides, it  requires  both  the  presence  of  the  book  itself,  and 
the  oath  or  affirmation  of  the  plaintiff  that  it  is  his  book 
of  original  entries  regularly  and  fairly  kept  during  thfe 
time  included  in  the  account,  to  make  it  even  competent 
and  admissible  evidence  in  the  case;  and,  therefore,  neither 
can  be  sufficient  without  the  other,  we  consider,  in  any 
event.     The  testimony  offered  must  therefore  be  excluded. 


554  SUPERIOR   COURT. 


Jesse  S.  Carman,  Stephen  L.  Merchants,  Silas  S.  Shaw 
and  Clarke  Merchants,  trading  under  the  name  and 
firm  of  Carman,   Merchants  &  Shaw  v.   William  A. 

SCRIBNER. 

A  common  count  in  indebitatus  assumpsit  in  an  action  under  the  fifth  sec- 
tion of  the  statute  usually  called  the  "mechanic  lien  law,"  Del.  Laws, 
12  vol.  215,  for  materials  furnished,  and  received  and  used  by  the  builder 
and  owner  of  her,  in  the  construction  of  a  vessel  in  this  State,  without 
any  averment  in  it  that  they  were  furnished  at  the  instance  and  request 
of  such  builder  and  owner,  will  be  defective  on  special  demurrer. 

And  the  book  of  original  entries  of  the  plaintiflF  will  be  admissible  in  evi- 
dence in  the  action  to  prove  the  account  for  the  materials  furnished,  al- 
though charged  to  the  vessel  and  not  to  the  defendant. 

But  if  the  vessel  at  the  time  was  being  built  by  the  defendant  for  other 
parties  under  a  special  contract  with  them,  who  have  made  payments  to 
him  in  the  meanwhile  on  account  of  her  in  pursuance  of  the  contract, 
and  the  same  is  afterward  abandoned  by  the  mutual  consent  of  the  par- 
ties, and  the  defendant  proceeds  and  finishes  her  on  his  own  account,  he 
will  be  deemed  in  law  the  whole  and  sole  owner  of  her  from  the  com- 
mencement of  the  work  upon  her;  and  although  payment  of  the  ac- 
count was  first  demanded  by  the  plaintiffs  of  the  other  parties,  and  they 
had  commenced  a  similar  suit  under  the  statute  against  them  for  it,  but 
which  they  voluntarily  discontinued  before  instituting  the  present  ac- 
tion against  the  defendant,  the  sole  question  for  the  jury  to  decide  under 
the  evidence  in  such  case  will  be,  to  which  of  the  parties  to  the  contract 
was  the  credit  given  for  the  materials  furnished  by  the  plaintiffs,  to  the 
defendant,  or  to  the  other  parties  to  it?  If  to  the  former,  he  would  be 
liable  for  them;  but  if  otherwise,  he  would  not  be  liable  for  them. 

Goods  furnished  by  one  person  in  the  line  of  his  business  and  received  and 
used  by  another  in  his  line  of  business,  will  be  prima  facie  evidence  of 
a  sale  of  them  by  the  one  to  the  other,  and  the  law  will  imply  a  contract 
and  promise  on  the  part  of  the  latter  to  pay  the  former  for  them  what- 
ever they  were  reasonably  worth. 

On  the  appearance  of  the  defendant  and  entering  into  recognizance  of  bail 
to  the  writ  of  attachment  in  such  case,  the  attachment  was  dissolved 
and  the  vessel  was  thereby  discharged  from  the  lien  of  it  under  the 
statute,  and  the  action  thereupon  instituted  must  proceed  and  be  con- 
sidered and  decided  according  to  the  principles  of  law  and  the  rules  of 
evidence  which  apply  in  other  cases  of  indebitatus  assumpsit  for  work 
and  labor  done,  materials  furnished,  or  goods  sold  and  delivered.  But 
the  general  rule  of  maritime  law  can  have  no  application  in  such  a  case, 
to  bind  the  vessel  itself  for  the  materials  furnished,  because  she  was  not 
then  in  esse  as  a  vessel,  and  because  they  were  furnished  in  the  port  or 
place  where  she  was  then  being  built. 
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This  was  an  action  of  assumpsit  for  copper,  brass  and 
yellow  metal  to  the  value  of  $833.07,  furnished  and  sup- 
plied by  the  plaintiffs  in  the  building  of  an  hermaphrodite 
brig,  and  charged  to  her  in  their  books,  as  "The  Norton 
&  Stearly  Brig,"  and  which  was  built  at  Milford  by  the  de- 
fendant and  owned  by  him.  The  suit  was  commenced  by 
a  writ  of  attachment  sued  out  under  the  mechanics'  lien 
law  and  laid  on  the  vessel  soon  after  she  was  launched,  to 
which  the  defendant  had  given  bail,  whereupon  the  attach- 
ment was  dissolved  and  the  declaration  was  filed  by  them 
in  this  action  against  him. 

On  the  case  being  called,  the  counsel  for  the  plaintiffs 
asked  leave  of  the  court  to  amend  the  declaration  by  add- 
ing the  following  count:  "And  also  in  the  further  sum 
of  fifteen  hundred  dollars  for  certain  other  goods,  wares 
and  merchandise  theretofore  rendered,  furnished  and  be- 
stowed by  the  said  plaintiffs,  and  accepted  and  used  by  the 
said  defendant,  in,  upon  and  toward  the  construction  of 
a  certain  vessel,  to  wit,  a  certain  brig  of  said  defendant, 
then  being  built  by  the  said  defendant  at  his  shipyard  in 
South  Milford  in  the  State  aforesaid,"  for  which  leave  was 
granted,  and  the  same  was  filed,  and  to  which  the  counsel 
for  the  defendant  demurred  specially,  because  it  contained 
no  averment  that  the  said  goods  were  furnished  by  the  said 
plaintiffs  as  therein  stated,  at  the  special  instance  and  re- 
quest of  the  said  defendant,  and  joinder  in  the  demurrer. 

Eli  Saulsbury,  for  the  defendant.  The  omission  of  the 
averment  was  fatal,  for  it  was  material  and  absolutely  ne- 
cessary for  the  plaintiffs  to  prove,  and  if  so,  to  allege  in 
the  count,  not  only  that  the  goods  were  furnished,  and  re- 
ceived or  accepted  by  the  defendant,  but  also,  that  they 
were  furnished  in  the  building  of  the  vessel  at  his  instance 
and  request;  and  without  any  such  allegation,  the  law 
would  not  imply  that  they  were  furnished  at  his  instance 
or  request.  It  was  consequently  defective  and  deficient 
on  special  demurrer,  at  least.  2  Ch.  PI.  35.  1  Saund.  33 
note  2. 
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Causey,  {T.  F.  Bayard  with  hint)  for  the  plaintiffs.  B},- 
the  mechanic  lien  law  of  the  State,  12  vol.  213,  it  was, 
among  other  things,  provided  that  it  shall  be  lawful  for  any 
person  or  persons  having  furnished  materials  to  the  amount 
and  value  therein  specified,  in  the  construction  of  any  ves- 
sel in  this  State,  upon  filing  a  bill  of  particulars  thereof 
as  prescribed  in  the  statute,  and  which  was  done  in  this 
case  by  the  plaintiffs,  to  attach  the  vessel  itself  for  the  same, 
and  upon  the  dissolution  of  the  attachment  on  the  owner 
or  holder  of  her  giving  bail,  as  was  also  done  in  this  case 
by  the  defendant,  the  case  shall  proceed  as  in  other  cases 
of  assiunpsit  for  "materials  furnished."  Such  were  the 
identical  words,  and  the  only  words,  employed  in  the  stat- 
ute in  relation  to  such  a  case.  The  words  were  "materials 
furnished,"  not  sold  and  delivered,  or  furnished  at  the 
special  instance  and  request  of  any  one.  And  as  the  ex- 
press object  of  the  law  was  to  give  and  secure  to  any  and 
every  one  who  furnished  materials  for  such  a  purpose,  a 
specific  lien  on  the  vessel  in  the  construction  of  which  they 
were  used  by  the  owner  of  her,  for  the  price  and  value  of 
them,  whether  they  were  furnished  at  his  request  or  not, 
the  case  was  evidently  intended  by  the  statute  to  be  except- 
ed and  exempted  from  the  operation  of  the  general  nile 
and  form  of  pleading  on  which  the  special  demurrer  of 
the  defendant  was  predicated;  and  that  there  was,  there- 
fore, no  necessity  whatever  in  this  case  for  alleging  in  the 
count  that  the  materials  in  question  which  were  furnished 
for  the  vessel  and  were  actually  accepted  and  used  by  him 
in  the  construction  of  her,  were  furnished  at  his  instance 
and  request.  In  the  case  of  an  executed  consideration  like 
this,  Mr.  Chitty  states  the  rule  of  pleading  thus — it  must 
be  proved  that  it  arose  at  the  defendant's  request,  though 
such  request  may  in  some  cases  be  implied  in  evidence,  as 
when  the  defendant  has  derived  the  benefit  of  the  consider- 
ation, and  has  afterward  made  an  express  promise  to  the 
plaintiff  to  pay,  or  has  recognized  the  plaintiff's  act.  1 
Ch.  PI.  296. 

Comegys,    for   the    defendant.    This   was   not    a   special 


CARMAN,  MERCHANTS  &  SHAW  v.  SCRIBNER.  557 


count,  on  the  contrary,  it  was  nothing  more  than  a  common 
count  in  indebitatus  assumpsit.  Now,  suppose  it  should  turn 
out  that  the  materials  in  question  were  never  furnished  by 
the  plaintiffs  to  the  defendant,  but  were  in  fact  furnished, 
and  sold  and  delivered  to  another  person,  and  were  so 
charged  upon  their  books,  and  that  person  furnished  them 
to  the  defendant,  could  it  be  successfully  contended  that 
the  defendant  was  liable  in  this  action  to  the  plaintiffs  for 
the  value  of  them,  either  under  the  mechanic  lien  law,  or 
any  other  law  that  could  be  suggested,  merely  because  he 
accepted  them  from  that  person  and  used  them  in  the  con- 
struction of  his  vessel  as  alleged  in  it?  But  the  counsel 
on  the  other  side  had  not  read  all  of  the  provision  of  the 
statute  specially  referred  to  by  them,  but  had  overlooked  a 
material  portion  of  it,  which  essentially  qualified  the  lan- 
guage quoted  by  them.  For  after  the  words,  any  person 
who  "shall  furnish  materials"  for  a  vessel  built  in  this  State, 
follow  the  words,  "in  pursuance  of  any  contract,  express 
or  implied,  with  the  owner  of  it."  But  if  it  was  not  ne- 
cessary to  allege  in  the  count,  and  to  sustain  it  by  proof  at 
the  trial,  that  they  were  furnished  to  the  defendant  at  his 
instance  and  request,  but  that  it  was  sufficient  to  simply 
allege  in  it,  not  that  they  were  sold  and  delivered  to  him, 
which  would,  of  course  imply  an  application  on  his  part 
to  the  plaintiffs  to  purchase  them,  but  merely  that  they 
were  furnished  to  him  without  any  allegation  of  any  re- 
quest from  him  for  them,  then  one  person  might  recover 
on  such  a  count  from  another  the  value  of  a  pure  gift  or 
donation  made  by  the  one  to  the  other.  For  on'  the  face 
of  the  count  there  was  no  contract  whatever,  express  or  im- 
plied, alleged  between  the  parties  to  the  action. 

The  Court  sustained  the  demurrer,  and  said  that  the 
statute  under  which  the  case  had  arisen,  provided  that  the 
suit  should  proceed  after  the  entry  of  bail  and  dissolution 
of  the  attachment,  as  in  other  cases  of  asstimpsit  for  work 
and  febor,  or  goods  sold  and  delivered,  and  this  was  noth- 
ing more  than  a  common  count  in  such  an  action  for  ma- 
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terials  furnished  by  the  plaintiffs,  as  alleged  in  it,  to  the 
defendant  and  used  by  him  in  the  construction  of  a  vessel 
as  stated.  But  it  wholly  omits  to  allege  that  they  were 
furnished  at  his  instance  or  request,  which  was  essentially 
contrary  to  the  well  established  and  uniform  mode  of  pro- 
ceeding and  declaring  in  a  common  indebitatus  assumpsit 
count  in  such  an  action,  and  was,  therefore,  contrary  in  that 
respect,  to  the  provision  of  the  statute  itself.  Judgment 
must  be  entered  for  the  defendant  on  the  demurrer. 

The  trial  then  proceeded  on  the  other  counts  in  the  narr 
and  the  issues  of  fact  joined  in  the  case. 

The  book  of  original  entries  of  the  plaintiffs,  whose 
place  of  business  was  in  Philadelphia,  was  proved  and  put 
in  evidence,  in  which  the  account  in  question  stood  charged 
to  the  "Norton  &  Stearly  Brig,"  and  not  to  the  defendant. 

Comegys,  for  that  reason  objected  to  any  further  examin- 
ation or  statement  of  the  account,  as  inadmissible  evidence 
in  the  case,  because  it  appsared  from  the  book  itself,  that 
it  was  not  an  account  against  the  defendant,  and  that  it 
could  not  be  contradicted  and  explained,  particularly  by 
the  part^^  the  plaintiffs  producing  it,  by  evidence  to  show 
that  it  had  any  relation  whatever  to  the  defendant  in  the 
action  now  pending  against  him  upon  it. 

The  Court,  however,  without  hearing  counsel  on  the  other 
side,  overruled  the  objection,  and  the  witness  proceeded  to 
detail  the  items  in  the  account. 

It  was  then  proved  by  a  member  of  the  firm  of  Norton 
&  Stearly  of  the  same  city,  that  the  latter  firm  had  before 
the  commencement  of  the  account  or  the  building  of  the 
brig,  contracted  with  the  defendant  to  build  the  vessel  for 
them  at  Milford,  and  that  it  was  originally  intended  and 
agreed  between  them  that  she  should  be  fastened  with  gal- 
vanized iron  spikes,  but  they  afterward  changed  their 
minds  and  it  was  agreed  between  them  that  she  should  be 
copper-fastened,  and  Mr.  Stearly,  one  of  the  firm,  aiKi  Mr. 
Scribner,  the  defendant,  went  together  to  the  establishment 
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of  the  plaintiffs  to  contract  for  the  copper  for  the  purpose, 
and  that  the  defendant  had  since  admitted  to  him  that  he 
had  duly  received  it  at  Milford,  and  used  it  in  the  con- 
struction of  the  vessel.  By  the  contract  the  brig  was  to 
be  built  for  their  firm,  and  was  to  be  theirs  when  finished, 
but  after  the  work  had  been  commenced  on  her,  and  they 
had  paid  the  defendant  $1500  on  account  during  the  pro- 
gress of  it,  and  furnished  salt  for  her  to  the  amount  of  $130, 
the  firm  failed  and  were  unable  to  make  any  further  pay- 
ments upon  account  of  it,  and  by  consent  of  both  parties 
the  contract  between  them  was  then  abandoned,  and  the 
defendant  went  on  and  finished  her  for  himself,  and  not 
for  their  firm.  The  plaintiffs,  however,  had  presented  a 
bill  to  their  firm  for  the  copper  furnished  for  her,  and  left 
it  with  them,  and  had  several  times  since  called  upon  them 
for  the  payment  of  it,  but  had  afterward  called  for  the  bill 
itself  and  taken  it  away.  The  plaintiffs  also  put  in  evi- 
dence a  written  admission  signed  by  the  defendant  and  one 
of  the  counsel  for  the  plaintiffs,  that  the  copper  spikes, 
rods,  rings,  &c.,  named  in  the  bill  of  particulars  filed  in  the 
ease,  were  used  and  put  in  the  said  vessel  in  the  construc- 
tion of  her  by  the  defendant,  but  that  they  were  sent  to 
him  by  the  firm  of  Norton  &  Stearly  of  Philadelphia. 
That  the  said  vessel  was  launched  on  or  about  the  1st  of 
June  1866  from  his  yard  in  South  Milford,  and  that  up  to 
that  time  she  had  no  name. 

The  defendant's  counsel  then  put  in  evidence  the  con- 
tract between  him  and  the  firm  of  Norton  &  Stearly,  which 
was  in  writing,  dated  September  12th  1866,  and  by  which 
the  former  agreed  to  build  for  the  latter  a  vessel  to  be 
rigged  as  a  herm  brig  on  the  following  terms:  To  be  built 
of  white  oak  throughout,  except  the  deck,  and  to  be  fas- 
tened outside  with  galvanized  bolts  and  spikes,  length  of 
keel  one  hundred  and  sixteen  feet  straight,  breadth  of 
beam  thirty  feet,  depth  of  hold  eleven  and  a  half  feet,  tons 
421 55  carpenters'  measurement,  and  otherwise  to  be  finish- 
ed as  should  be  thereafter  decided.  The  former  to  furnish 
all  iron  work,  such  as  chain-plates,  deck-bolts  and  rudder- 
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bands,  and  all  other  work  and  materials  whatsoever  belong- 
ing to  a  vessel's  hull,  also  bowsprit,  for  $55.  per  ton  legal 
currency  of  the  United  States,  and  the  latter  to  pay  the 
former  as  follows:  On  signing  contract  $500,  on  November 
1st  $1500,  on  March  1st  1866,  $10,000,  and  the  balance 
when  the  vessel  should  be  completed,  and  to  be  finished  in 
the  month  of  May  1866;  and  the  latter  to  furnish  anchor, 
chain,  hawser  and  tug  boat  to  take  her  up  to  Philadelphia 
when  launched.  They  also  put  in  evidence  a  certified  copy 
of  the  record  of  another  suit  of  a  similar  nature  previous- 
ly commenced  under  the  same  statute  by  the  plaintiffs, 
against  the  firm  of  Norton  &  Stearly,  in  the  Superior  Court 
in  and  for  Sussex  County,  for  the  same  account  and  with 
the  like  bill  of  particulars,  as  filed  in  the  present  suit,  with 
the  affidavit  of  the  plaintiffs  thereunto  annexed  thac  the 
same  goods  were  sold  by  them  to  the  said  Norton  &  Stearly 
on  the  credit  of  the  vessel  then  building  for  Norton  & 
Stearly  by  William  A.  Scribner  at  South  Milford  in  the 
State  of  Delaware;  but  which  suit  had  been  voluntarily 
discontinued  by  them  before  this  action  was  instituted. 

Causey,  for  the  plaintiffs.  Notwithstanding  the  contract 
for  building  the  vessel  was  between  Norton  &  Stearly  and 
the  defendant,  and  it  was  to  be  their  property  when  it  was 
finished  and  paid  for,  yet,  as  they  failed  before  it  was  com- 
pleted, and  they  abandoned  the  contract  and  all  claim  to 
the  vessel  from  that  time,  and  the  defendant  proceeded  to 
finish  it  as  his  own  property,  and  used  the  materials  fur- 
nished by  the  plaintiffs  in  the  construction  of  her,  and  had 
derived  the  whole  benefit  of  them,  and  had  thus  acquired 
the  whole  and  sole  property  in  them,  it  was  but  reasonable 
and  just  that  he  should  pay  the  plaintiffs  for  them.  Under 
the  contract  with  Norton  &  Stearly  he  continued  to  be  the 
sole  owner  of  her,  from  the  time  she  was  commenced  in 
his  shipyard  at  Milford  until  the  abandonment  of  it  by  the 
mutual  consent  of  the  parties,  and  even,  if  that  had  not 
been  done,  and  they  had  strictly  complied  with  the  terms 
of  it  by  the  payment  of  the  $10,000  stipulated  to  be  paid 
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on  the  1st  of  March  1866,  they  would  have  acquired  no 
right  of  property  or  ownership  in  her,  until  she  was  com- 
pleted and  delivered  to  them,  under  such  a  contract. 
Green  v.  Hall,  1  Houst.  506.  Hall  v.  Green,  1  Houst.  546. 
Proof  that  goods  have  been  delivered  to  the  defendant 
and  that  he  has  used  them,  is  prima  facie  evidence  of  a  con- 
tract and  the  law  will  imply  a  promise  to  pay  for  them.  2 
Stark.  Ev.  1202.  1  Steph.  N.  P.  389.  3  Steph.  N.  P.  2535. 
Guthrie  v.  Hyatt,  1  Harr.  446.  Edwards  v.  Chapman,  1  M . 
&  W.  230.  14  Johns.  187.  4  Hill  177.  Cowp.  636.  IP 
E.  C.  L.  R.  320.  23  E.  C.  L.  R.  108.  It  was  equally 
well  settled  on  the  authority  of  the  cases  cited,  that  as  the 
owner  of  the  vessel,  the  defendant  was  liable  in  law  for 
such  necessary  materials  actually  used  in  the  construction 
of  her,  even,  if  ordered  by  another,  who  at  the  time  had 
authority  to  order  them  for  her.  But  independent  of  any 
general  principle  of  the  common  law  on  the  subject,  the 
special  provisions  of  the  statute  upon  which  this  suit  was 
founded,  made  the  defendant  as  the  owner,  and  sole  owner 
of  the  vessel  from  first  to  last,  liable  to  the  plaintiffs  for 
the  materials  furnished  for  her,  and  which  he  admits  he 
used  in  the  construction  of  her,  without  any  regard  to  the 
question  who  ordered  them,  or  to  whom  they  were  charged 
on  the  books  of  the  plaintiffs,  or  to  whom  the  credit  was 
given  for  them  at  the  time  when  they  were  furnished  for 
that  purpose. 

Eli  Saulsbury,  for  the  defendant.  Many  of  the  authori- 
ties cited  by  the  counsel  for  the  plaintiffs,  could  have  no 
just  or  proper  application  to  the  present  case,  because  they 
had  reference  only  to  vessels  already  afloat,  and  which  car- 
ried their  credit  with  them,  and  that  of  their  owners  and 
their  liability  for  all  necessaries  furnished  them,  wherever 
they  sailed.  And  that  arose  from  the  necessities  of  such 
property  in  such  a  position.  But  the  principle  could  have 
no  application  to  a  vessel  yet  upon  the  stocks,  and  not  yet 
launched  from  the  builder's  shipyard,  and  in  which  condi- 
tion it  differed,  so  far  as  the  law  of  the  case  was  concerned 
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from  no  other  building  or  structure  in  the  process  of  its 
construction.  This  was  an  action  ex  contractu,  and  no  one 
could  be  sued  on  a  contract  who  was  not  a  party  to  it,  or 
for  goods  alleged  to  have  been  bargained  and  sold  to  him, 
when  it  was  clearly  and  conclusively  proved  that  they  were 
not  sold  to  him,  but  were  sold  to  another  person,  even 
though  they  afterward  came  into  his  possession  from  such 
other  person,  and  were  used  by  him,  or  became  his  prop- 
erty. And  there  was  nothing  in  the  statute  referred  to, 
which  was  intended  to  subvert  or  modify  that  principle  of 
law,  as  well  as  justice. 

Comegys,  for  the  same.  When  the  materials  in  question 
were  furnished  by  the  plaintiffs,  there  was  in  fact  no  vessel, 
no  husband  of  it  as  a  vessel,  and  no  one  standing  in  the 
legal  relation  of  owner  to  it  as  a  vessel,  and  it  was  because 
the  principle  of  the  common  law  referred  to  In  the  cases 
cited  on  the  other  side,  did  not  apply  to  such  a  structure  du- 
ring the  progress  of  its  construction,  and  while  it  was  yet  a 
fixture  in  the  defendant's  shipyard,  the  late  statute  in  part 
was  enacted  to  supply  the  deficiency  in  such  a  case,  and  to 
provide  the  means  for  rendering  it  specifically  liable  in 
such  a  condition  for  materials  furnished  for  the  construc- 
tion of  it  in  pursuance  of  a  contract,  express  or  implied, 
between  the  parties  to  it  for  that  purpose ;  but  not  to  imply 
or  presume  a  contract  in  any  such  case,  with  an  entirely 
different  person,  when  an  express  contract  was  clearly  and 
indisputably  proved  with  another  for  that  purpose,  as  had 
been  shown  by  the  evidence  and  the  testimony  of  one  of 
the  plaintiffs  in  the  present  case.  Neither  the  words,  nor 
the  evident  meaning  of  the  statute,  could  warrant  such  a 
construction  as  was  contended  for  on  the  other  side. 

T.  F.  Bayard,  for  the  plaintiffs.  The  manifest  object  of 
the  statute  was  to  give,  and  in  express  term  does  give,  a 
specific  lien  upon  a  vessel  built  in  this  State,  to  any  one 
furnishing  materials  for  it  during  the  construction  of  it, 
for  such  materials  from  the  time  they  are  furnished  for 
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that  purpose,  upon  his  suing  out  an  attachment  and  laying 
it  upon  the  vessel  as  prescribed  in  the  act,  and  when  that 
was  done  and  the  attachment  was  dissolved  as  provided  for 
in  it,  and  the  vessel  is  released  or  discharged  from  that 
specific  lien  by  the  owner's  giving  bail  and  entering  into 
recognizance  with  security  for  the  claim,  the  recognizance 
becomes  the  substitute  and  security  in  lieu  of  the  lien  for 
the  payment  of  the  amount  due  for  them,  by  the  owner  or 
claimant  of  her,  whoever  he  may  be,  who  enters  into  such 
recognizance.  In  this  case  the  defendant  was  the  sole 
owner  of  the  vessel  then  commenced  and  being  built,  when 
the  materials  were  furnished  by  the  plaintiffs  for  it,  when 
they  were  used  by  him  in  the  construction  of  it,  when  it 
was  built  and  launched,  when  the  attachment  was  laid  upon 
it  and  he  appeared  and  entered  into  recognizance  of  bail 
and  by  the  dissolution  of  it,  obtained  the  absolute  discharge 
of  the  lien  upon  it.  Much  had  been  said  about  there  being 
no  contract  between  the  plaintiffs  and  the  defendant  for 
the  furnishing  of  the  materials,  although  he  received  them 
and  used  them  in  construction  of  the  vessel,  and  what  was 
more,  was  present,  and  was  then  the  sole  owner  of  her 
when  they  were  contracted  for  and  ordered  of  the  plaint- 
iffs; and  if  it  was  true,  that  they  were  charged  to  the  firm 
of  Norton  &  Stearly,  who  never  were  owners,  or  part 
owners  of  her,  and  there  was  no  contract,  express  or  im- 
plied, between  him  and  the  plaintiffs  for  the  furnishing  of 
them,  did  he  not  assume  by  afterward  avowing  himself  the 
sole  owner  of  her,  and  entering  into  the  recognizance  of 
bail  and  admitting  that  he  received  and  used  the  materials 
in  the  construction  of  her,  even  as  strong  an  obligation  to 
pay  for  them  as  if  he  had  previously  and  expressly  con- 
tracted for  them  within  the  true  meaning  and  purview  of 
the  statute  in  question?  The  words  of  the  statute  were 
not  that  any  person  who  should  furnish  materials  for 
such  a  purpose  in  pursuance  of  any  contract  express  on 
implied,  with  any  other  person,  should  have  a  right  to 
sue  that  particular  person  therefor  as  in  like  ^ases  of  as- 
sumpsit, for  it  required  no  statute  to  enable  any  one 
to  do  that  in  such  a  case;    for  the  words  were  far  more 
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general  and  comprehensive  in  their  import  and  proper  con- 
struction, and  were  as  follows:  "Section  5.  This  act  shall 
also  extend  to  work  and  labor  or  materials  performed  or 
furnished  in  the  construction,  alteration,  furnishing,  rig- 
ging, launching  or  repairs  of  any  ship  or  vessel  within  this 
State,"  provided  the  bill  of  particulars  in  any  such  case 
shall  be  filed  within  the  brief  and  limited  time  prescribed 
in  such  case  for  that  purpose;  and  upon  the  filing  of  which, 
it  provides  that  the  attachment  may  at  once  issue  com- 
manding the  sheriff  of  the  county  to  attach  the  defendant 
in  the  writ  by  such  ship  or  vessel,  so  that  he  be  and  appear 
at  the  next  term  of  the  court  for  the  county  to  answer  the 
plaintiff's  demands,  and,  of  course,  also  to  seize  and  hold 
such  ship  or  vessel  as  security  and  as  a  specific  pledge  for 
the  payment  of  the  same,  until  dissolved  by  recognizance 
of  bail,  or  until  otherwise  disposed  of  in  due  course  of  law. 
Now,  there  were  no  words  in  this  particular  provision  of 
the  statute,  which  say  or  mean  that  it  shall  extend  in  such 
a  case  to  work  and  labor  or  materials  performed  or  fur- 
nished in  the  construction  &c.  of  any  ship  or  vessel  within 
this  State,  "in  pursuance  of  any  contract,  express  or 
implied,  with  the  owner  of  it,"  as  we  find  in  the  first 
section  in  reference  to  other  kinds  of  buildings  or  struc- 
tures, but  the  words  in  pursuance  of  any  contract,  ex- 
press or  implied,  with  the  owner  of  it,  as  we  find  in  the 
first  section  in  reference  to  other  kinds  of  buildings  or 
structures,  are  wholly  omitted  and  left  out  of  it.  And  why 
this  entire  omission  of  such  words,  and  this  remarkable 
distinction  in  this  respect  between  a  ship  or  vessel, 
and  other  kind  of  building  or  structure  provided  for  in 
the  preceding  provisions  of  the  act,  if  it  was  not  the  obvi- 
ous intention  of  the  Legislature  in  establishing  such  a 
striking  difference  and  distinction  between  them,  to  make 
any  owner  of  such  ship  or  vessel,  whether  known  or  not, 
to  the  party  furnishing  such  materials,  or  whether  charged 
with  them  or  not,  upon  the  books  of  the  latter,  legally  and 
absolutely  liable  for  them  to  any  person  so  furnishing 
them,  in  analogy  to  the  well-known  principle  of  the  com- 
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mon  law  which  appHes  in  the  case  of  necessaries  furnished 
to  a  ship  or  vessel  when  finished  and  afloat,  wherever  they 
may  be  supplied  to  her?  There  could  be  no  doubt  that 
such  was  the  meaning  and  intention  of  the  act,  and  of  the 
marked  distinction  made  in  it  with  reference  to  this  par- 
ticular kind  of  buildiiig  or  structure  in  the  progress  of  its 
construction.  But  after  all  that  had  been  said  upon  the 
other  side  on  the  alleged  ground  that  the  credit  for  the 
materials  furnished,  was  given  by  the  plaintiffs  to  the  firm 
of  Norton  &  Stearly,  it  was  not  so;  for  the  books  showed 
they  were  charged  to  the  vessel  itself,  in  the  only  name  by 
which  it  was  then  known,  and  that  was  as  the  "Norton  & 
Stearly  Brig."  And  such  a  charge  is  always  a  charge 
against  the  owner  or  owners  of  the  vessel,  whoever  and 
wheresoever  he  or  they  may  be,  and  whether  known  or 
unknown  to  the  party  furnishing  the  supplies,  and  so 
charging  them  against  the  ship  or  vessel  for  which  they 
have  been  furnished.     4  Hill  177.     19  E.  C.  L.  R.  320. 

The  Court,  Gilpin,  C.  J.,  charged  ike  jury,  that  the  gen- 
eral rule  of  maritime  law  adverted  to  in  the  argument  by 
the  counsel  on  both  sides,  could  have  no  application  to  the 
case,  because  there  was  no  vessel  in  existence  when  the 
materials  were  furnished  and  were  used  in  the  construction 
of  the  brig  in  question;  and  furthermore,  because  they 
were  furnished  in  the  port  or  place  where  she  was  being 
built,  and  which  she  had  never  left  up  to  the  time  when 
the  attachment  was  laid  upon  her  and  was  dissolved,  and 
where  she  had  continued  until  after  that  time  within  the 
limits  of  the  State.  But  the  attachment  which  had  been 
laid  upon  her  under  the  mechanic  lien  law,  or  statute  of 
the  State  at  the  suit  of  the  plaintiffs,  having  been  dissolved 
by  the  appearance  and  recognizance  of  bail  of  the  defend- 
ant, and  the  vessel  having  been  thereby  discharged  from 
the  lien  of  the  attachment,  and  this  action  having  thus 
been  instituted  here  pursuant  to  the  provisions  of  it,  the 
case  was  now  before  this  court  as  any  other  action  of  as- 
stimpsit  instituted  in  the  usual  method,  and  must  be  con- 
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sidered  and  decided  according  to  the  principles  of  law  and 
the  rules  of  evidence  which  apply  in  other  cases  of  indebi- 
tatus assumpsit  for  work  and  labor,  or  materials  furnished 
or  goods  sold  and  delivered;  for  so  the  statute  itself  says 
the  action  shall  proceed  in  such  a  case  as  this  arising  un- 
der it.  And  in  such  an  action  it  is  a  general  and  well-set- 
tled principle  of  the  common  law  that  if  a  person  is  en- 
gaged in  selling  and  furnishing  goods  generally,  or  any 
particular  kind  or  kinds  of  goods  or  materials  as  a  business, 
and  in  the  usual  course  of  such  business  delivers  such 
goods  or  materials  to  another,  and  he  receives  and  uses 
them  in  his  line  of  business,  it  will  be  prima  facie  evidence 
of  a  sale  of  them  by  the  former  to  the  latter,  and  the  law 
will  imply  a  contract  and  promise  on  the  part  of  the  latter 
to  pay  for  them  whatever  they  were  reasonably  worth  at 
the  time  he  so  received  and  used  them.  According  to  the 
evidence  which  was  not  disputed,  the  defendant  in  this 
case  was  from  the  first  to  the  last,  the  sole  owner  of  the 
brig  or  vessel  in  question,  and  went  with  Stearly,  one  of 
the  firm  of  Norton  &  Stearly,  to  the  place  of  business  of  the 
plaintiffs  in  the  city  of  Philadelphia,  and  was  present  when 
the  materials  were  ordered  of  them,  while  the  articles 
stand  charged  on  their  books  neither  to  the  firm  of  Norton 
&  Stearly,  nor  the  defendant  expressly  or  directly,  but  to 
the  vessel  itself  uader  the  name  or  designation  of  "The 
Norton  &  Stearly  Brig,"  for  which  they  were  furnished, 
and  which  was  then  being  built  by  the  defendant  in  his 
shipyard  at  Milford  in  this  State,  for  the  firm  of  Norton  & 
Stearly  in  that  civ,  under  the  written  contract  which  had 
before  been  entered  into  between  them  for  that  purpose, 
and  which  had  been  proved  in  the  case,  but  which  was 
afterward  wholly  abandoned  by  the  mutual  consent  of  the 
parties  to  it,  when  the  defendant  proceeded  with  his  work 
upon  her  and  completed  and  launched  her  as  his  own 
property.  Under  this  state  of  facts  and  the  written  con- 
tract between  them,  she  was  in  contemplation  of  law,  at 
no  time,  the  property  in  whole  or  in  part,  of  any  other 
person  or  persons  than  the  defendant,  notwithstanding  that 


CARMAN,  MERCHANTS  &  SHAW  v.  SCRIBNER.  567 


firm  had  made  him  some  payments  in  the  meantime  upon 
her  under  the  contract.  And  upon  these  facts  the  sole 
question  to  be  decided  by  the  jury  was,  to  whom  was  the 
credit  given  for  the  materials  by  the  plaintiffs  when  they 
were  furnished  for  the  vessel  ?  Was  it  to  the  firm  of  Norton 
&  Stearly,  or  to  the  defendant?  If  to  the  firm  of  Norton 
&  Stearly,  then  they  would  not  be  entitled  to  recover  the 
value  of  them  from  the  defendant,  and  their  verdict  should 
be  in  his  favor;  but  if  to  the  defendant,  then  their  verdict 
should  be  for  the  plaintiffs  in  such  amount  as  they  had 
been  proved  to  be  worth  with  interest  upon  it  from  the 
time  they  were  furnished.  It  would,  therefore,  be  for  the 
jury  to  consider  and  determine  from  all  the  facts  and  evi- 
dence in  the  case,  to  which  of  them  the  credit  was  given 
as  before  stated,  and  to  decide  it  accordingly. 
The  plaintiffs  had  a  verdict. 


SUPERIOR  COURT. 

SPRING  SESSIONS. 
1868. 


Jeremiah  Morris  v.  Isaac  Simpson,  Executor  of  Elias 
Morris,  deceased. 

An  action  will  not  lie  at  the  suit  of  a  nephew  against  his  uncle  for  board 
and  lodging  without  an  express  contract  or  promise  on  the  part  of  the 
latter  to  pay  him  for  it.  But  if  there  is  an  express  contract  or  promise 
on  the  part  of  the  latter  to  pay  him  for  it,  a  legacy  bequeathed  to  him  in 
the  will  of  the  latter  will  not  be  a  payment,  either  in  full,  or  in  part  of 
the  demand,  unless  it  expressly  appears  in  the  will,  or  by  manifest  im- 
plication, that  such  was  the  intention  of  the  testator. 

Assumpsit  with  the  usual  pleas.  The  action  was  by 
Jeremiah  Morris  against  the  executor  of  Elias  Morris 
deceased,  for  the  board  and  nursing  of  the  latter  for  a  pe- 
riod of  five  years  next  preceding  his  death.  The  proof  was 
that  the  deceased  was  afflicted  with  elephantiasis  in  one  of 
his  ankles  which  had  become  so  aggravated  and  offensive 
from  the  putrid  odor  producted  by  it,  that  a  tenant  of  his 
refused  to  board  him,  and  the  plaintiff  only  consented  to 
do  it  when  it  was  impossible  for  him  to  obtain  board  and 
lodging  elsewhere;  and  that  he  sent  a  messenger  to  ask 
the  plaintiff  to  board  him,  and  to  tell  him  that  if  he  would 
•do  so,  he  would  pay  him  well  for  it  a  short  time  before  he 
Avent  there  to  board,  but  no  price  was  mentioned  by  him, 
nor  was  there  any  proof  of  any  further  understanding  or 
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agreement  between  them  in  regard  to  that  matter.  All 
the  witnesses,  however,  including  several  physicians  who 
had  attended  him  in  the  mean  while,  concurred  in  their 
estimate  that  it  was  worth  as  much  as  a  hundred  and  fifty 
dollars  per  month,  to  board  and  nurse  him  and  dress  the 
ulcer  during  the  time  he  was  there.  The  plaintiff  was  a 
nephew  of  the  deceased,  and  a  legatee  in  his  last  will  and 
testament  to  the  amount  of  five  hundred  dollars,  which 
was  put  in  evidence  by  the  defendant. 

J .  H.  Paynter,  for  the  plaintiff.  The  defence  would  be 
that  the  plaintiff  and  the  deceased  were  near  relations, 
and  that  the  action  would  not  lie  without  proof  of  an  ex- 
press promise  by  the  deceased  to  pay  the  plaintiff  for  the 
board  and  services  proved  in  the  case.  But  even  on  that 
particular  question,  the  rulings  in  this  country,  at  least, 
had  not  been  uniform,  for  it  had  been  held  in  Massachus- 
etts that  a  daughter  may  recover  for  services  rendered  in 
her  father's  family  after  her  arrival  at  the  age  of  twenty- 
one,  without  proof  of  any  express  promise,  but  upon  an 
implied  promise  merely  of  the  father  to  pay  for  them. 
Gill  V.  Gill's  Admr.  15  Pick.  129.  It  had  been  repeatedly 
ruled,  however,  in  this  State,  that  as  between  such  rela- 
tions, an  action  of  assumpsit  will  not  lie  for  board  and 
lodgiag  without  proof  of  an  express  promise  to  pay  for 
them.  Cantine  v.  Phillips,  5  Harr.  428.  Cannon  v.  Windsor, 
1  Houst.  143.  Yet  whilst  they  have  so  ruled,  they  clearly 
recognized  and  established  the  principle  that  it  was  for  the 
jury  to  decide  in  every  such  case,  whether  there  was  any, 
or  sufficient  evidence  before  them  to  prove  an  express  or 
actual  promise  by  the  defendant  to  pay  for  them :  and 
with  that  ruling  the  counsel  for  the  plaintiff  were  entirely 
content  in  the  present  case,  for  the  evidence  which  they 
had  just  heard,  was  amply  sufficient  to  warrant  such  a 
conclusion  on  their  part. 

Moore,  (Cullen  with  him)  for  the  defendant,  contended 
that  there  was  not  sufficient  evidence  to  prove  an  express 
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promise  to  pay  for  them,  or  such  as  the  law  required  in 
such  a  case;  for  che  little  that  had  been  detailed  by  the 
only  witness  who  had  said  anything/  in  relation  to  it,  was 
too  vague  and  indefinite  to  import  such  a  contract  or 
promise  on  the  part  of  the  deceased.  Add.  on  Conir.  429. 
Ch.  on  Contr.  8.  Mariner's  Adntr.  v.  Collins,  4  Harr.  290. 
Cantine  v.  Phillips,  5  Harr.  428.  Cannon  v.  Windsor,  1 
Houst.  143.  3  Johns.  534.  9  Cush.  17.  24  Conn.  362. 
The  legacy  bequeathed  to  the  plaintiff  by  the  deceased 
was  considered  by  him  to  be  a  fair  equivalent  and  full 
compensation  for  the  favors  done  him  by  the  plaintiff. 
But  if  the  plaintiff  could  recover  at  all,  he  could  recover 
only  for  the  three  years  preceding  the  death  of  the  de- 
ceased, as  the  statute  of  limitations  had  been  pleaded  in 
the  case. 

Wright,  for  the  plaintiff.  It  was  not  necessary  in  such  a 
case  to  prove  a  positive  contract  to  pay  a  precise  or  spe- 
cified price  or  sum  per  day,  per  week,  per  month,  or  per 
year  in  order  to  establish  an  express  promise,  or  to  entitle 
the  plaintiff  to  recover  in  the  action.  All  that  was  re- 
quired in  such  a  case,  was  an  actual  understanding  between 
the  parties  that  the  service  was  to  be  rendered  or  performed 
by  the  plaintiff,  and  was  to  be  paid  for  by  the  detcndaat, 
when  the  law  would  imply  that  the  price  to  be  paid  was 
to  be  just  and  reasonable  and  a  fair  equivalent  for  the  ser- 
vices rendered,  according  to  the  nature  and  the  value  of 
them  under  all  the  facts  and  circumstances  proved.  Cannon 
V.  Windsor,  1  Houst.  143.  Cantine  v.  Phillips,  5  Harr.  428. 
Gill  V.  Gill's  Admr.  15  Pick.  129. 

The  Court,  Wales  J.,  charged  the  jury.  That  if  the  plain- 
tiff and  deceased  had  not  been  related  to  each  other  in 
any  near  or  close  degree  of  consanguinity,  the  only  ques- 
tion in  the  case  for  them  to  consider  and  decide  would 
have  been  the  just  and  proper  value  of  the  board  and 
lodging,  services  and  attentions  furnished  and  rendered 
by  the  plaintiff  to  the  deceased,  upon  all  the    evidence 
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before  them  in  regard  to  that  matter.  For,  as  between 
strangers  in  blood,  the  law  would  have  implied  under  the 
same  circtmistances,  a  contract  and  promise  on  the  part  of 
the  deceased  to  pay  the  plaintiff  for  them  whatever  they 
were  reasonably  worth  at  the  time  and  under  the  circum- 
stances and  in  the  situation  in  which  they  were  both  then 
placed,  in  the  absence  of  any  actual  agreement  between 
them,  as  to  the  price  to  be  paid  for  them;  the  rule  being 
well  settled  in  such  a  case  as  we  have  just  supposed, 
that  where  one  person  performs  work  and  labor  for 
another,  or  supplies  him  with  board  and  lodging  and  ne- 
cessary nursing  and  attention  during  illness,  without  any 
specific  bargain  or  agreement  as  to  the  price  to  be  paid  for 
them,  the  former  is  entitled  to  demand,  and  the  latter  is 
bound  to  pay  a  fair  and  reasonable  compensation  for  them. 
And  this  is  what  is  meant  and  understood  in  law  by  the 
term  implied  contract,  or  promise  to  pay  for  them.  But 
it  has  been  held,  and  is  now  well  settled  in  this,  as  well  as 
other  States,  that  when  such  work  and  labor  is  performed 
for,  or  such  necessaries  are  supplied  by  one  near  relation 
to  another,  the  law  will  presume  that  they  were  gratuitous 
favors  merely,  prompted  by  friendship,  kindness,  and  the 
relationship  between  them,  for  which  the  one  never  ex- 
pected to  demand,  nor  the  other  to  pay  any  price  in  mon- 
ey for  them,  and,  therefore,  it  will  not  in  such  a  particular 
case,  imply  a  promise  or  contract  on  the  part  of  such  a 
relation  so  receiving  such  benefits  or  services  to  pay  any 
thing  for  them;  but  an  express  promise  by  the  latter,  or 
an  actual  agreement  or  understanding  between  them  that 
he  is  to  pay  for  them  must  be  proved  in  order  to  entitle 
the  other  party  to  maintain  an  action  at  law  upon  it  to 
recover  compensation  for  them.  It  has  been  so  ruled  in 
this  court  in  the  cases  of  Collins  v.  Mariner's  Adnir.  5  Harr. 
290.  Cantine  v.  Phillips,  5  Harr.  428,  and  Cannon  v.  Wind- 
sor, 1  Houst.  146.  And  in  the  last  two  of  them  it  is  ruled 
and  recognized  in  the  following  terms  that  in  such  a  case, 
"it  is  but  reasonable  to  require  that  there  should  bfe  an 
express  understanding  between  them  to  that  effect.     This 
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is  what  is  meant  by  the  distinction  between  an  express  and 
an  impHed  contract;  and  that  does  not  mean  a  bar- 
gain in  so  many  words  to  pay  so  much  money  weekly,  but 
the  recognition  of  this  kind  of  understanding  between 
them,  as  the  admission  of  the  party  that  he  was  a  boarder 
and  not  a  guest."  Now,  did  any  promise,  agreement,  or 
understanding  exist  between  Jeremiah  Morris,  the  plaintiff, 
an  his  uncle,  Elias  Morris,  the  deceased,  in  reference  to 
the  payment  of  board  ?  It  is  not  necessary  that  the  contract 
should  be  in  writing,  or  that  the  agreement  to  pay  for 
board  should  have  been  formally  made  with  a  stipulation 
as  to  the  price  to  be  paid  for  it.  But  you  will  discover  if 
possible,  what  was  the  mutual  knowledge  and  understand- 
ing of  the  parties  in  regard  to  his  going  to  his  nephew's 
house  to  board,  and  must  derive  your  information  on  that, 
as  well  as  on  other  points  of  the  case,  from  the  testimony 
of  the  witnesses.  It  appears  from  the  evidence  that  up  to 
the  year  1861,  the  deceased  kept  house  and  was  then  a 
widower,  without  children  or  any  relation  nearer  of  kin 
than  his  nephew,  the  plaintiff;  and  that  he  was  aged, 
infirm  and  completely  helpless.  We  are  not  informed  why 
he  gave  up  his  own  establishment  and  went  to  Mr.  Cade's, 
but  we  are  first  introduced  to  him  at  his  house,  where  the 
witness  Rhodes  paid  him  a  visit,  and  at  which  interview 
the  deceased  requested  him  to  go  and  ask  Jeremiah  Mor- 
ris, the  plaintiff,  to  "take  him  to  board,"  and  said  'he 
would  pay  him,  and  pay  him  well,  if  he  would,"  and  added 
"if  Jeremiah  would  not  take  him,  he  did  not  know  but 
what  he  would  have  to  go  to  the  Alms  House,  which  be 
did  not  want  to  do,  if  he  could  help  it."  The  next  witness, 
Jones,  tells  us  that  he  applied  to  him  a  dozen  times  or  more 
during  the  year  1861,  to  take  him  to  board,  but  which  he 
declined  to  do,  and  when  he  inquired  of  him  if  Jeremiah 
would  not  take  him,  he  replied  that  "Jeremiah  would 
take  him,  if  no  body  else  would."  He  also  said  "he 
wovdd  pay  him,  or  any  body  else  who  would  take  him  and 
keep  him."  He  soon  after  that  went  to  the  house  of  the 
plaintiff  in  December  1861,  and  remained  there  until  his 


MORRIS  V    MORRIS'   EXECUTOR.  573 


death  in  June  1867,  receiving  not  only  food  and  shelter, 
but  also  what  was  of  equal,  if  not  greater  value  to  him, 
the  nursing  and  attendance  from  the  plaintiff  and  his  wife 
which  had  been  described  in  detail  by  the  witnesses.  The 
jury  would  consider  these  facts  and  determine  whether 
they  brought  the  case  within  the  rule  which  had  been 
stated,  and  whether  they  constituted  an  actual  understand- 
ing or  agreement,  amounting  to  an  express  contract  on  the 
part  of  the  plaintiff  to  take  his  uncle,  the  deceased,  to 
board,  and  on  the  part  of  the  latter  to  pay  him  for  it, 
without  any  price  mentioned,  or  stipulated,  or  agreed  on 
between  them  in  regard  to  it.  If  they  should  believe  from 
the  evidence  there  was  not  such  an  agreement  or  under- 
standing between  them,  and  that  the  plaintiff  took  him 
into  his  family  without  any  thing  said  or  done  that  would 
amount  to  a  matter  of  actual  contract  between  them,  or 
an  actual  or  express  promise  on  the  part  of  the  deceased  to 
pay  him  for  his  board  whilst  in  his  family,  then  the  plain- 
tiff had  no  cause  of  action  and  could  not  recover,  and  their 
verdict  should  be  for  the  defendant.  But  if,  on  the  con- 
trary, they  should  believe  from  the  evidence  that  there 
was  such  an  actual  understanding  or  agreement  between 
them,  or  an  actual  and  express  promise  by  the  deceased  to 
pay  the  plaintiff  for  his  board  while  in  his  family,  he  would 
be  entitled  to  recover,  and  their  verdict  should  be  for  the 
plaintiff,  for  such  compensation  as  they  might  deem  just 
and  reasonable  under  all  the  facts  and  circumstances  proved 
in  the  case,  although  no  particular  price  or  sum  had  been 
stated  or  agreed  upon  in  the  understanding  between  them 
in  relation  to  the  matter.  This  was  not  a  question  of 
board  and  lodging  only,  or  of  necessary  nursing  and  atten- 
dance in  connection  with  it,  in  an  ordinary  case  of  sickness 
and  helplessness.  The  deceased,  it  appeared  from  the  evi- 
dence, required  almost  constant  personal  attention  from  the 
first  year  of  his  residence  with  the  plaintiff,  in  an  extraor- 
dinary disease  as  offensive  as  it  was  uncommon  in  this 
country,  and  which  became  only  the  more  urgent  as  well 
as  offensive  in  its  demands  upon  them,  until  death  reHeved 
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him  from  suffering,  and  his  attendants  from  their  patient 
and  long  continued  attentions  to  him.  But  in  assessing 
the  damages  in  this,  as  in  any  other  case,  the  rule  by  which 
they  were  to  be  guided  was  to  ascertain  what  the  board 
and  services  in  the  case  were  fairly  and  reasonably  worth 
during  the  time  he  was  in  the  plaintiff's  family;  and  upon 
that  point  they  had  the  testimony  of  every  witness  who 
had  been  called  to  the  stand,  and  from  which  they  would 
be  able  to  assess  them  to  such  an  amount  as  in  their  judg- 
ment would  be  just  and  proper. 

The  legacy  of  $500  bequeathed  in  the  will  of  the  de- 
ceased to  the  plaintiff,  which  they  had  before  them,  was 
not  to  be  deemed  or  taken  to  be  a  payment  or  credit,  eith- 
er in  full,  or  in  part,  of  the  claim  he  now  had  against  his 
estate  and  was  prosecuting  against  his  executor,  unless  it 
expressly  appeared  in  the  will,  or  by  manifest  implication 
from  something  contained  in  it,  that  such  was  the  inten- 
tion of  the  testator.  Rev.  Code  305.  But  as  the  statute 
of  limitations  had  been  pleaded  in  the  action,  if  the  plain- 
tiff was  entitled  to  recover  on  the  grounds  before  stated,  he 
could  only  recover  for  the  three  years  next  preceding 
the  institution  of  his  suit,  which  was  on  the  21st  day  of 
September  1867. 

The  plaintiff  had  a  verdict  for  $3465.00 


Doe,  on  the  demise  of  Isaac  Betts  and  Elizabeth  Betts, 
late  Elizabeth  Deputy,  his  wife,  v.  Richard  Roe,  cas- 
ual ejector,  and  Solomon  Deputy  and  Henry  Deputy, 
tenants  in  possession. 

In  an  action  of  ejectment  by  husband  and  wife  in  right  of  the  wife,  to  re- 
cover land  embraced  in  a  proceeding  for  partition  in  the  Orphans'  Court 
under  the  intestate  law,  in  which  the  location  of  the  land,  their  names 
and  marriage,  and  that  she  was  one  of  the  children  and  heirs-at-law  of 
the  intestate  are  stated,  the  record  of  such  proceeding  is  sufficient  evi- 
dence to  go  to  the  jury  to  prove  that  the  land  sued  for  lies  in  the  county, 
and  that  she  was  a  daughter  and  heir-at-law  of  the  intestate,  and  is  the 
wife  of  the  plaintiff  joined  with  her  as  her  husband  in  the  action. 
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An  alienation  bond  executed  nearly  forty  years  ago,  which,  as  a  private 
paper,  has  regularly  come  into  the  possession  of  the  heir  of  the  intestate 
after  the  death  of  the  latter,  with  other  muniments  of  his  title  to  his  real 
estate,  is  admissible  in  evidence  without  proof  of  the  signature  of  the 
subscribing  witness  after  his  death,  and  when  no  one  can  be  found  suffi- 
ciently acquainted  with  his  hand  writing  to  prove  it. 

In  an  action  of  ejectment  by  one  of  the  heirs-at-law  to  recover  her  share 
of  the  land  which  was  assigned  as  and  for  her  dower  in  such  a  proceed- 
ing under  the  order  of  the  Orphans'  Court  to  the  widow  of  the  intestate 
after  her  death,  both  the  widow  and  the  other  heirs-at-law  will  be 
thereby  estopped  from  setting  up  or  asserting  any  title  to  the  premises 
other  than  that  which  was  acknowledged  and  recognized  in  the  proceed- 
ings in  that  court. 

This  was  an  action  of  ejectment  by  the  plaintiffs,  Isaac 
Betts  and  his  wife,  in  her  right  to  recover  from  the  de- 
fendants, Solomon  Deputy  and  Henry  Deputy,  the  one 
undivided  third  part  of  a  tract  of  land  in  Cedar  Creek 
hundred,  Sussex  County.  William  Deputy,  the  father  of 
the  plaintiff's  wife  and  of  the  defendants,  died  seized  in- 
testate of  tVie  land  in  question  in  1841,  leaving  his  wife, 
Elizabeth  Deputy,  to  survive  him,  and  also  the  children 
before  mentioned,  as  his  widow  and  only  heirs  at  law; 
and  at  the  March  Term  of  the  Orphans'  Court  in  that 
year,  Solomon  Deputy,  one  of  the  defendants,  presented 
a  petition  for  the  assignment  of  dower  to  his  widow  out 
of  all  the  lands  of  which  he  died  seized  and  possessed, 
and  the  partition  of  the  residue  among  his  said  heirs  at 
law;  and  by  virtue  of  the  proceedings  thereupon  had  in 
that  court,  the  tract  in  question  was  assigned  to  his  widow 
for  the  term  of  her  life,  as  and  for  her  dower  therein,  and 
which  she  continued  to  hold  as  such,  until  her  death  in 
1865,  and  this  action  was  now  brought  by  the  plaintiff 
and  wife  to  recover  from  the  defendants  who  were  in  pos- 
session of  the  whole  of  it,  her  undivided  third  part  in 
the  reversion  of  it.  The  counsel  for  the  plaintiff  put  the 
record  of  the  same  in  evidence,  but  omitted  to  prove  the 
location  of  the  land,  or  the  marriage  of  Betts  and  wife, 
the  plaintiffs,  or  that  the  latter  was  a  daughter  of  the  in- 
testate. 

Layton,    {Cullen   with   him)    for   the   defendants,    moved 
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to  nonsuit  the  plaintiffs,  first,  because  they  had  failed  to 
prove  by  the  testimony  of  any  witness,  that  the  land  lay 
in  the  county,  and  secondly  because  they  had  also  failed 
to  prove  that  Mrs.  Betts,  the  wife  of  the  plaintiff,  Isaac 
Betts,  was  the  daughter  and  one  of  the  heirs  at  law  of 
William  Deputy  deceased,  and  to  prove  even,  that  shs 
was  the  wife  of  Betts. 

Moore,  (Redden  with  him)  for  the  plaintiffs.  Mr.  and 
Mrs.  Betts  were  married  several  years  before  the  death  of 
her  father,  and  in  the  petition  of  the  defendant,  Solomon 
Deputy,  to  the  Orphans'  Court  for  the  assignment  of  the 
dower  and  partition  of  the  residue  among  his  heirs  at  law, 
as  well  as  in  the  proceedings  had  thereon  in  that  court, 
the  whole  record  of  which  was  then  in  evidence  before  the 
jury,  it  was  distinctly  admitted  and  formally  alleged  that 
the  land  was  located  in  Cedar  Creek  hundred,  Sussex 
County,  and  that  the  plaintiffs,  Isaac  Betts  and  Elizabeth 
Betts,  were  man  and  wife,  and  that  she  was  one  of  the 
three  children  and  heirs  at  law  of  the  intestate,  William 
Deputy  deceased.  And  it  further  appeared  by  the  record 
of  the  proceedings,  that  they  then  took  as  such,  one-third 
of  the  residue  of  his  real  estate  in  the  partition  of  it 
among  his  three  children  and  heirs  at  law. 

By  the  Court.  The  evidence  is  sufficient  to  go  to  the 
jury,  and  the  motion  for  a  nonsuit  is  overruled. 

The  counsel  for  the  defendants  then  put  in  evidence  a 
deed  of  bargain  and  sale  from  James  R.  Hudson  for  the 
land  in  question  to  the  widow,  Elizabeth  Deputy,  for  the 
term  of  her  life,  and  after  her  death,  remainder  in  fee  to 
her  sons  Solomon  and  Henry  Deputy,  the  defendants,  ex- 
ecuted on  the  24th  day  of  December  1841,  and  recorded 
in  the  office  of  the  Recorder  of  Deeds  in  and  for  the 
county  in  the  year  1867;  also  an  alienation  or  conveyance 
bond  for  the  same  tract  of  land  from  Molten  Hudson  to 
William  Deputy,  the  deceased,  executed  on  the  25th  day 
of  November   1830,   and  stated  that  the  subscribing  wit- 
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ness  to  the  execution  of  it  had  long  been  dead,  and  no 
person  could  be  produced  who  was  sufficiently  acquaint- 
ed with  his  hand  writing  to  prove  his  signature,  and  that 
they  would,  therefore,  offer  it  in  evidence  as  a  private 
paper  which  had  regularly  come  into  the  possession  of  the 
defendants  with  the  muniments  of  title  to  other  lands 
owned  by  him,  from  their  fa,ther  after  his  death,  and 
which  upon  a  critical  examination  had  been  found  to  be 
the  only  paper  title,  such  as  it  was,  he  ever  had  for  the 
tract  of  land  then  in  dispute,  and  which  by  reason  of  its 
antiquity,  and  the  facts  just  stated  which  they  were  pre- 
pared to  prove,  was  admissible  in  evidence  fer  se,  and  with- 
out proof  of  the  signature  of  the  witness,  or  its  execu- 
tion or  delivery. 

Moore  objected  to  the  admissibility  of  it  notwithstand- 
ing the  facts  stated,  and  denied  that  it  had  ever  been  ex- 
ecuted or  delivered  in  the  life  time  of  William  Deputy, 
and  contended  that  the  secrecy  and  long  concealment  of 
the  deed  from  James  R.  Hudson  the  son  of  Molten  Hud- 
son, the  obligor  in  the  conveyance  bond,  which  had  just 
been  put  in  evidence,  cast  a  strong  suspicion  of  fraud 
upon  the  validity  of  it. 

By  the  Court.  The  bond  purports  to  have  been  execu- 
ted nearly  forty  years  ago,  and  if  the  facts  stated  in  con- 
nection with  it  are  admitted,  it  is  admissible  in  evidence 
without  proof,  on  the  score  of  age  and  antiquity. 

Moore  and  Redden  contended  that  the  defendants  were 
estopped  by  the  record  of  the  proceedings  in  the  Or- 
phans' Court,  from  setting  up  any  title  to  the  premises 
in  question,  either  in  the  widow,  Elizabeth  Deputy,  or 
in  themselves,  other  than  that  which  was  admitted  and 
acknowledged  by  them,  and  was  recognized  and  estab- 
lished by  the  order  and  decree  of  that  court  in  the  case; 
and  although  the  title  of  William  Deputy  to  the  land 
was  but  an  equitable  title  in  its  inception  under  the  con- 
veyance bond  from  Molten  Hudson  in  1830,  his  long  con- 
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tinued  and  uninterrupted  possession  of  it  as  his  absolute 
property,  had  converted  it  by  presumption  and  intend- 
ment of  law  into  a  legal  title,  and  that  the  possession  of 
it  by  his  widow,  as  tenant  in  dower  of  it  for  the  term  of 
her  life,  under  the  proceedings  and  decree  in  the  Orphans' 
Court,  was  in  contemplation  of  law  but  a  continuation 
of  her  husband's  possession  of  it  in  his  life  time,  after 
his  death,  and  until  her  own  decease.  11  Pet.  41.  Adams 
on  Eject.  61.  2  Wend.  387.  1  Cruise  sec.  14  Where  the 
plaintifT  shows  title  and  the  defendant  enters  under  that 
title,  he  cannot  be  permitted  to  deny  or  controvert  it,  or 
to  set  up  any  other  title  inconsistent  with  it.  or  in  con- 
tradistinction to  it.    4  Harr.  521.    1  Harr.  116.    3  Harr.  103. 

1  Houst.  334.  7  Johns.  158.  10  Johns.  292.  12  Johns.  201. 
13  Johns.  316,  463.    5  Wend.  246.    11  Cow.  581.    6  How.  284. 

2  Harr.  581 .  25  Wend.  389.  2  Smith's  Ld.  Ca.  581.  Adams  on 
Eject.  89. 

Layton  and  Cullen.  A  party  will  not  be  bound  or  es- 
topped by  his  admissions,  if  they  were  made  under  a 
mistake  or  misapprehension  in  point  of  law,  unless  the 
other  party  has  acted  upon  them,  or  will  be  prejudiced 
by  the  proposed  remedy  or  correction  of  it.  The  title  of 
William  Deputy  to  the  tract  of  land  in  question,  was  not 
known  to  any  of  the  parties  to  the  proceedings  in  the 
Orphans'  Court  at  the  time  when  it  was  instituted  or  when 
it  was  concluded;  and  as  it  was  assigned  to  the  widow  for 
her  dower,  and  she  held  it  during  her  life  and  was  now 
dead,  and  the  heirs  at  law,  in  any  event,  take  all  the  land 
they  get  from  him  by  descent  and  without  it  costing  them 
anything,  there  could  be  no  wrong  or  injury  done  to  any 
of  them  by  recognizing  in  this  suit,  the  legal  title  to  have 
been  in  the  widow  for  the  term  of  her  life,  and  after  her 
■death,  in  the  defendants  in  fee,  as  it  really  was  under  the 
•deed  of  James  R.  Hudson  to  her,  executed  in  1841,  and  in 
less  than  twelve  years  after  the  equitable  title  to  it  had 
been  conveyed  by  the  alienation  bond  of  his  father  to  the 
intestate,   William   Deputy,  notwithstanding  the  ignorance 
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of  all  the  parties  as  to  the  legal  effect  of  it,  until  after 
the  conclusion  of  the  proceedings  in  the  Orphans'  Court. 
1  Greenl.  Ev.  sees.  206,  207,  210.  64  E.  C.  L.  R.  925.  6  Piek. 
455.  3  Hill  215.  \6  Piek.  49\.  17  E.  C.  L.  R.  U9.  \  Hiil 
121.    2  Hill  526.    25  Wend.  389.  1  Houst.  334. 

The  Court,  Houston,  J.,  charged  the  jury,  that  by  virtue 
of  the  petition  of  the  defendant,  Solomon  Deputy,  at  the 
March  Term  1841  of  the  Orphans'  Court  of  the  county, 
representing  the  premises  in  question  to  be  a  part  of  the 
lands  and  tenements  whereof  his  father,  William  Deputy 
died  seized  in  his  demesne  as  of  fee,  leaving  to  survive 
him  his  widow,  Elizabeth  Deputy,  and  three  children, 
namely,  Solomon  Deputy,  Henry  Deputy  and  Elizabeth, 
who  had  intermarried  with,  and  was  then  the  wife  of 
Isaac  Betts,  as  his  heirs-at-law,  and  praying  an  assignment 
of  the  one-third  part  of  all  the  lands  and  tenements  of 
which  he  so  died  seized  and  possessed,  to  his  widow, 
Elizabeth  Deputy,  for  the  term  of  her  life,  as  and  for  her 
dower  therein,  and  for  the  partition  of  the  residue  in 
three  equal  parts  among  his  said  children  and  heirs  at  law 
in  fee  simple,  and  the  proceedings  thereon  in  that  court  in 
which  the  same  was  so  ordered  and  decreed,  and  the  tract 
of  land  in  dispute  in  this  action,  was  with  other  lands 
and  tenements  therein  mentioned,  so  assigned  to  his 
widow,  Elizabeth  Deputy,  for  the  term  of  her  life,  as 
and  for  her  dower  therein,  and  the  residue  in  severalty 
among  the  said  children  and  heirs-at-law,  as  prayed  for, 
the  record  of  which  was  in  evidence  before  them,  the  de- 
fendants were  concluded  and  estopped  from  setting  up 
or  asserting  in  this  or  any  other  collateral  action  or  pro- 
ceeding in  regard  to  the  premises  in  question,  any  other 
right,  title  or  claim  in  Elizabeth  Deputy,  than  that  which 
she  took,  as  the  widow  of  William  Deputy,  for  the  term  of 
her  life,  as  tenant  in  dower  thereof,  under  the  final  order 
and  decree  of  that  court  in  that  proceeding;  or  that  she, 
or  they,  or  either  of  them,  have  since  acquired  any  right 
or   title   thereto,'  inconsistent   with,    or   paramount   to   the 
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legal  title  in  fee  simple  therein  expressly  acknowledged 
and  recognized  to  have  been  in  William  Deputy  to  the 
same,  at  the  time  of  his  death,  and  when  the  assign- 
ment of  her  dower  and  the  partition  of  the  residue 
was  so  ordered  and  decreed  in  that  court;  or  that 
the  defendants,  or  either  of  them,  have  had  since  her 
death  any  right  or  title  whatever  to  it,  or  any  part  of  the 
tract,  other  than  that  which  they  have  in  the  reversion 
and  in  co-parcenary  with  the  plaintiff's  wife,  Elizabeth 
Betts,  as  the  three  children  and  heirs-at-law  in  fee  of  their 
father,  William  Deputy,  deceased.  And  this  was  suffi- 
cient of  itself,  without  saying  any  thing  more,  to  deter- 
mine the  present  case.  But  as  a  deed  had  been  put  in 
evidence  by  the  defendants,  from  James  R.  Hudson  exe- 
cuted since  the  death  of  William  Deputy,  and  purport- 
ing to  convey  the  particular  tract  in  controversy,  to  Eliza- 
beth Deputy  for  life,  and  after  her  death,  in  remainder  to 
the  defendants,  in  fee,  and  bearing  date  December  24th. 
1841,  but  not  recorded  until  the  year  1867,  the  court  would 
simply  say  in  regard  to  it,  that  there  was  no  evidence 
that  Elizabeth  Deputy  ever  claimed  or  pretended  to  own 
or  hold  the  land  under  it,  or  that  she  was  ever  in  possess- 
ion of  it,  or  even  knew  of  its  existence  in  her  life  time, 
and  that  it  was  not  recorded  until  after  her  death.  And 
yet,  if  the  contrary  of  all  this  had  been  proved,  it  could  not 
have  altered  the  legal  aspect  and  conclusion  of  the  case; 
for  in  that  event,  she  would  have  been  no  less  estopped 
than  the  defendants  were  by  the  record  of  the  proceed- 
ings in  the  Orphans'  Court,  and  by  her  assent  to,  and  long 
acquiescence  in  the  assignment  of  her  dower  under  it, 
from  pretending  or  asserting  that  she  held  the  premises 
by  virtue  of  any  other  right  or  title  whatever.  The 
plaintiffs  were  therefore  entitled  to  recover  the  one  un- 
divided third  part  of  the  premises  in  question. 
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Henry  H.  Mears  and  Robert  W.  Mears,  trading  under 
the  name  and  firm  of  H.  H.  Mears  &  Son  v.  Joseph 
Waples. 

A  third  person  in  whom  property  in  the  goods  in  question  is  pleaded  in 
an  action  of  replevin,  is  not  thereby  made  a  party  to  the  suit,  and  is, 
therefore,  not  an  incompetent  witness  for  either  of  the  parties  in  it; 
but  if  his  interest  in  the  result  of  it,  is  equally  balanced  between  them, 
or  preponderates  in  favor  of  the  plaintiff,  he  is  a  competent  witness  for 
the  defendant. 

The  known  and  received  usage  of  a  particular  trade,  and  the  established 
course  of  commercial  dealings  under  it,  are  tacitly  annexed  to  the  terms 
and  become  part  of  a  commercial  contract.  And  yet,  even  a  number  of 
banks,  or  commercial  firms  or  houses  in  a  large  commercial  city  cannot 
by  their  practice  establish  a  commercial  usage,  so  as  to  make  it  binding 
on  the  trading  community  generally.  The  established  custom  or  usage 
of  a  trade,  is  undoubtedly  the  law  of  the  trade.  But  to  make  it  binding, 
it  must  be  certain,  uniform,  reasonable  and  general,  and  of  long  stand- 
ing, or,  at  least,  of  such  long  standing  as  to  have  become  generally 
known,  recognized  and  acted  on  by  the  trade,  so  as  to  raise  a  fair  pre- 
sumption that  the  parties  in  entering  into  their  engagements  did  so  with 
a  silent  reference  to  the  usage,  and  a  tacit  agreement  that  their  rights 
and  responsibilities  should  be  determined  by  it. 

The  States  of  the  Union  in  this  regard,  stand  in  the  relation  of  foreign  states 
to  each  other;  so  that  a  custom  or  usage  in  one  State  or  city,  is  not  nec- 
essarily binding  or  obligatory  upon  persons  engaged  in  the  same  trade 
in  another  State  or  city.  And  in  the  absence  of  affirmative  proof  that  a 
commercial  usage  exists  among  merchants  engaged  in  the  corn  trade  in 
the  City  of  Baltimore  or  State  of  Maryland,  that  a  bill  of  lading  of  a  car- 
go of  com  bought  and  shipped  in  the  City  of  Philadelphia,  attached  by  a 
pin  to  a  draft  for  the  price  of  it  drawn  there  at  one  day's  sight  on  a  firm 
in  the  former  city,  is  not  to  be  severed  or  detached  from  the  draft  at  the 
time  of  its  presentation  and  acceptance,  and  retained  by  the  acceptor, 
but  is  to  continue  and  remain  attached  to  it  until  the  maturity  and  pay- 
ment of  the  draft,  as  security  for  the  payment  of  it  at  maturity,  the  jury 
cannot  presume  the  existence  of  such  a  usage  of  the  trade  in  the  latte*- 
city.  And  in  the  absence  of  proof  of  instructions  from  the  drawers  to 
the  bank  in  Philadelphia,  and  from  the  latter  to  the  bank  in  Baltimore, 
through  which  the  draft  with  the  bill  of  lading  so  attached  was  trans- 
mitted for  acceptance  and  collection,  not  to  allow  the  bill  of  lading  to  be 
detached  from  it  until  the  payment  of  it,  the  jury  will  not  be  justified  in 
assuming  that  any  instructions  on  the  subject  had  ever  been  given. 

A  contract  which  has  been  incepted  in  fraud,  is  so  vitiated  by  it  that  it  may 
be  rescinded  and  avoided  at  the  option  of  the  injured  party;  and  if  it  be 
a  contract  of  sale,  the  seller  may  reclaim  the  goods,  provided  the  rights 
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of  a  third  party,  as  a  bona  fide  purchaser,  have  not  intervened.  But  the 
right  of  the  seller  to  rescind  or  avoid  the  contract,  and  reclaim  the  goods 
from  the  buyer  on  the  ground  of  fraud,  exists  only  so  long  as  the  goods 
are  in  the  hands  of  the  fraudulent  purchaser,  or  some  one  who  has  taken 
them  of  him  with  knowledge  of  the  fraud  by  which  they  were  obtained 
by  him.  It,  therefore,  follows  that  a  purchaser  for  a  valuable  consider- 
ation without  notice  or  knowledge  of  the  fraud,  takes  a  valid  title  from 
such  fraudulent  buyer,  which  cannot  be  defeated  by  the  original  ven- 
dor; and  a  consignee  of  goods  who  in  good  faith  makes  advances  upon 
them,  stands  in  the  same  position  as  a  purchaser  for  value  as  against  the 
original  vendor,  and  the  same  principles  of  law  in  this  regard  apply  to 
his  case.  After  delivery  of  the  goods  in  pursuance  of  a  sale,  the  seller 
cannot  rescind  the  contract  and  reclaim  them  on  the  ground  of  fraud, 
without  proving  deceptive  assertions  or  false  representations  fraudu- 
lently made  to  induce  him  to  part  with  them.  Mere  insolvency  of  the 
buyer,  though  well  known  to  himself  and  concealed  from  the  seller,  does 
not  in  itself  furnish  sufficient  ground  for  rescinding  a  sale.  No"-  will  the 
fraudulent  purchasing  and  obtaining  goods  with  an  intention  of  never 
paying  for  them,  of  itself,  render  the  contract  of  sale  absolutely  void, 
even  as  between  the  seller  and  buyer,  although  it  will  render  it  voidable 
at  the  option  of  the  seller;  but  if  they  are  sold  by  such  fraudulent  buyer 
to  an  innocent  third  party  for  value,  the  latter  will  take  and  hold  them 
by  a  valid  title. 
A  bill  of  lading  by  the  custom  of  merchants,  and  according  to  the  princi- 
ples of  the  common  law,  is  held  to  be,  in  a  certain  sense,  a  negotiable  in- 
strument, that  is,  an  instrument  transferable  by  indorsement.  And  the 
indorsee  of  it  who  holds  it  for  value,  or  who  has  in  good  faith  ma;de  ad- 
vances on  the  receipt  of  it,  has  as  good  and  effectual  a  title  to  the  goods 
referred  to  in  it,  as  he  could  have  obtained  by  the  actual  manual  deliv- 
ery to  him  of  the  goods  themselves.  In  other  words,  the  indorsement 
and  delivery  of  the  bill  of  lading  is  equivalent  to  a  delivery  of  the  goods. 
So  that  according  to  the  principles  of  commercial  law,  the  indorsement 
of  a  bill  of  lading  for  a  valuable  consideration,  without  notice  of  fraud, 
or  of  any  adverse  interest,  vests  in  the  indorsee  an  indefeasible  title,  and 
makes  him  the  absolute  owner  of  the  goods  against  all  the  world.  No 
amount  of  fraud  on  the  part  of  the  person  who  indorsed  the  bill  of  lad- 
ing to  him,  can  affect  the  title  of  the  indorsee  to  the  goods,  because  his 
title  is  that  of  an  honest  purchaser  without  knowledge  or  notice  of  any 
defect  in  the  indorser's  title,  or  any  sufficient  reason  to  believe  or  sus- 
pect that  fraud  has  been  committed  in  the  original  purchase.  Nor  will 
the  right  of  such  a  bona  fi.de  indorsee  be  altered  or  prejudiced  by  the 
fact  that  the  person  from  whom  he  purchased  the  goods,  had  effected 
the  contract  with  the  first  seller,  or  obtained  possession  of  the  goods,  by 
means  of  false  and  fraudulent  representations.  And  as  regards  sales  for 
cash  and  sales  on  condition,  the  law  is  the  same  in  the  case  of  a  bona 
fide  purchaser  without  notice  or  knowledge  of  the  condition,  as  where 
the  possession  of  the  goods  have  been  obtained  by  fraud,  without  his 
knowledge. 
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If  a  party  ships  a  cargo  of  corn  on  board  of  a  vessel  in  pursuance  of  a  con- 
tract of  sale  with,  and  upon  account  of,  another,  and  knowingly  takes 
from  the  captain  of  her,  bills  of  lading  in  the  name  of  such  other  person 
as  shipper  and  owner  therof,  containing  an  engagement  of  the  captain 
to  deliver  the  cargo  at  a  certain  port  named  therein  "to  order"  or 
"assigns,"  and  draws  on  such  other  person  a  draft  at  one  day's  sight 
for  the  price  of  it,  then  it  will  amount  to  a  delivery  of  such  corn  to  the 
latter,  and  will  vest  in  him  a  title  to  the  same,  and  enable  him  to  pass 
or  transfer  the  property  in  it  to  a  bona  fide  purchaser. 

The  burden  of  proving  that  an  indorsee  for  value  of  a  bill  of  lading  knew 
of  the  fraud  by  which  the  purchaser  and  shipper  of  the  cargo  and  in- 
dorser  of  the  bill  of  lading  obtained  the  possession  of  it  and  of  the  cargo, 
rests  on  the  original  seller  of  it  seeking  to  avoid  the  contract  of  sale  with 
him,  and  to  reclaim  the  cargo  on  the  ground  of  such  fraud. 


This  was  an  action  of  replevin  by  H.  H.  Mears  &  Son, 
the  plaintiffs,  against  Waples,  the  defendant,  who  was  the 
master  of  the  schooner,  Paugussett,  for  a  cargo  of  Indian 
corn  on  board  of  her,  and  which  was  lying  in  the  river  at 
New  Castle  bound  with  it  from  Philadelphia  to  Boston, 
when  the  writ  was  served  upon  him;  and  in  which  the 
pleas  were  1st,  Non  cepit  in  modo  et  forma.  2nd,  Property 
in  himself.  3rd,  Property  in  the  firm  of  M.  Hunt  &  Co.  in 
the  City  of  Baltimore.  4th,  Property  in  the  firm  of  Thom- 
as D.  Quincey  &  Co.  in  the  City  of  Boston,  and  5th,  Prop- 
erty in  a  stranger. 

The  evidence  was  that  the  firm  of  M.  Hunt  &  Co.  of 
Baltimore,  had  in  the  course  of  three  or  four  years' preced- 
ing the  origin  of  the  suit,  purchased  of  the  firm  of  H.  H. 
Mears  &  Son  of  Philadelphia,  the  plaintiffs,  several  cargoes 
of  indian  com  amounting  in  the  aggregate  to  over  one 
hundred  and  fifty  thousand  dollars  in  value.  The  former 
firm  was,  during  that  period,  largely  engaged  in  the  busi- 
ness of  buying  and  shipping  com  for  sale  to  Boston  and 
other  Eastern  ports,  while  the  latter  was  principally  en- 
gaged in  the  business  of  selling  grain  on  commissions  in 
the  City  of  Philadelphia.  The  last  cargo  of  corn  before  the 
one  in  question,  consisting  of  six  thousand  eight  hundred 
and  forty  bushels,  was  bought  by  the  former  of  the  latter 
firm  on  the  14th  day  of  January  1867,  and  which  was  paid 
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for  by  a  draft  at  one  day  after  sight  drawn  by  the  latter 
upon  the  former  firm.  In  the  latter  part  of  February  fol- 
lowing, both  in  a  personal  interview  with  the  plaintiffs, 
and  soon  afterward  by  letter,  Montgomery  Hunt  of  the 
former  firm  applied  to  them  to  purchase  a  cargo  of  ten  to 
twelve  thousand  bushels  in  Philadelphia  for  his  firm,  rep- 
resenting to  them  that  he  had  frequent  orders  for  com 
from  the  eastward,  and  often  more  than  he  could  fill  in 
Baltimore,  and  that  he  would  furnish  to  such  persons  in 
the  east  the  names  and  address  of  the  plaintiffs,  so  that 
their  orders  could  be  sent  direct  to  them  on  such  occasions 
as  he  should  be  unable  to  fill  them  in  Baltimore,  and  that 
the  cargo  he  was  then  contracting  for,  he  was  buying  upon 
such  an  order;  and  particularly  requesting  of  them  that 
when  purchased  it  should  be  shipped  by  them  to  the  order 
of  his  firm,  the  same  to  be  paid  for  as  soon  as  shipped,  by 
draft  of  the  plaintiffs  on  his  firm  at  one  day's  sight  with 
bill  of  lading  attached.  The  plaintiffs  agreed  to  procure 
and  furnish  the  cargo  on  the  terms  proposed,  and  accord- 
ingly shipped  on  board  of  the  schooner  mentioned  and  of 
which  the  defendant  was  then  master,  11, 45 Iff  bushels  of 
com  at  the  port  of  Philadelphia,  per  account  of  M.  Hunt 
&  Co.,  and  received  during  the  time  they  were  loading 
her,  a  letter  from  that  firm  dated  March  1st  1867,  instruct- 
ing them  to  have  her  loaded  by  the  Monday  following,  if 
the  weather  continued  good,  and  to  make  the  bill  of  la- 
ding the  same  as  Waples',  to  order,  and  that  they  would 
name  the  point  of  destination  by  telegraph  the  next  day; 
to  draw  on  them  when  loaded,  at  one  day's  sight  with  bill 
of  lading  attached,  and  to  try  and  get  exchange  as  light  as 
possible;  and  also  another  letter  dated  the  4th  of  that 
month,  informing  them  that  the  schooner  Paugussett 
would  sail  for  Boston  and  report  to  No.  40,  Commercial 
Street.  On  the  6th  of  that  month,  the  plaintiffs  had  pre- 
pared by  their  clerk  in  their  counting  house,  three  bills  of 
lading  for  the  cargo,  and  had  them  duly  signed  by  the 
defendant  as  master  of  the  schooner,  two  of  which  they 
retained,  leaving  the  third  in  his  hands,  in  the  following 
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form:  "Shipped  in  good  order  and  condition  by  M.  Hunt 
&  Co.  in  and  upon  the  Schooner  called  the  Paugussett, 
whereof  Joseph  Waples  is  master  for  the  present  voyage, 
now  lying  in  the  port  of  Philadelphia,  and  bound  to  Bos- 
ton, Mass.,  Eleven  thousand  four  hundred  and  fifty-one 
^B  bushels  com  to  be  delivered  being  marked  and  num- 
bered in  the  margin;  to  be  delivered  in  like  good  order 
and  condition  at  the  aforesaid  Port  of  Boston,  Mass.,  (the 
dangers  of  the  seas  only  excepted)  unto  order,  or  assigns, 
he  or  they  paying  freight  for  the  said  goods  at  the  rate  of 
ten  cents  per  bushel  weight  without  primage  and  average 
accustomed."  That  put  in  evidence  had  the  following  in- 
dorsement on  the  back  of  it;  "To  the  order  of  Thos.  D. 
Quincey  &  Co.,"  and  was  introduced  to  sustain  the  plea  of 
property  in  that  firm.  On  the  same  day  the  plaintiffs 
drafted  on  the  firm  of  M.  Hunt  &  Co.  at  one  day's  sight 
for  $11,908.65,  the  price  of  the  cargo  of  com,  including 
the  exchange  on  their  draft,  and  indorsed  it  with  the  bill 
of  lading  attached  to  it,  to  the  Philadelphia  National  Bank, 
which  the  bank  received  from  them  as  cash  and  placed  the 
amount  of  it  to  their  credit,  and  immediately  indorsed  and 
forwarded  it  to  the  National  Union  Bank  of  Baltimore,  and 
the  following  day  it  was  presented  with  the  bill  of  lading 
attached,  by  the  messenger  of  that  bank  to  Montgomery 
Hunt  at  the  place  of  business  of  his  firm  in  that  City  for 
acceptance,  when  he  took  it  from  the  messenger,  wrote  their 
name  and  acceptance  upon  the  draft  and  then  detached  the 
bill  of  lading  from  it,  and  retaining  it,  handed  the  draft 
back  to  him  without  it.  The  messenger  did  not  object  to 
his  doing  it,  but  had  objected  on  a  former  occasion  a  few 
months  before  that,  to  his  detaching  a  bill  of  lading  simi- 
larly attached  by  a  pin  merely  to  another  draft  of  the 
plaintiffs  for  $10,000,  when  he  presented  it  to  him  for  ac- 
ceptance and  after  he  had  written  his  acceptance  upon  it, 
to  which  Mr.  Hunt  then  replied  that  on  their  acceptance 
they  always  kept  the  bill  of  lading,  and  as  the  bank,  up  to 
the  occasion  when  the  bill  of  lading  in  question  was  so 
severed,  had  never  given  him  any  instructions  on  the  sub- 
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ject,  he  made  no  objection  to  his  doing  so  at  that  time. 
The  bank,  however,  had  since  directed  him  not  to  allow  it 
to  be  done  again  in  any  instance  until  the  drafts  had  been 
paid,  and  he  had  not  allowed  it  to  be  done  since  in  any 
case. 

On  the  same  day  on  which  M.  Hunt  &  Co.  accepted  the 
draft  of  the  plaintiffs,  they  drew  on  the  firm  of  Thomas  D. 
Quincey  &  Co.  of  Boston,  a  sight  draft  to  the  order  of  the 
Bank  of  Commerce  of  Baltimore,  for  $10,350,  and  indorsed 
to  the  order  of  that  firm  and  attached  to  it  the  same  bill 
of  lading  which  M.  Hunt  had  that  day  detached  from  the 
draft  of  the  plaintiffs  and  retained  in  his  possession  when 
he  accepted  it,  and  delivered  it  with  the  bill  of  lading  at- 
tached to  that  bank,  which  it  immediately  remitted  to 
the  National  Exchange  Bank  of  Boston  for  collection,  and 
which  with  the  bill  of  lading  attached  to  it  was  presented 
in  two  days  thereafter  to  Thomas  D.  Quincey  &  Co.  in 
Boston,  and  was  paid  by  them,  and  the  draft  and  bill  of 
lading  were  thereupon  delivered  to  them.  In  two  days 
afterward  the  firm  of  M.  Hunt  &  Co.  failed,  and  the  draft 
of  the  plaintiffs  upon  them  was  protested  for  non-payment 
and  was  returned  to  the  ^  Philadelphia  National  Bank, 
where  it  had  since  remained  without  any  payment  upon 
it;  and  upon  the  next  day,  the  12th  of  March,  the  firm  of 
M.  Hunt  &  Co.  executed  a  deed  of  assignment  of  all  their 
property  in  copartnership  and  individual,  in  trust  for  the 
benefit  of  their  creditors. 

The  loading  of  the  schooner  had  been  completed  by  the 
plaintiffs  on  the  6th  and  had  sailed  for  Boston  on  the  7th 
of  March,  and  when  they  learnt  on  the  11th  of  the  month, 
of  the  protest  of  their  draft  and  the  failure  of  M.  Hunt  & 
Co.,  they  determined  to  stop  the  cargo  in  transitu  and  be- 
fore it  could  be  delivered  in  Boston  if  possible,  and  des- 
patched an  agent  to  that  city  for  the  purpose;  but  before 
his  return  they  ascertained  that  she  had  been  arrested  by 
the  ice  in  the  river  and  was  lying  at  New  Castle,  when  a 
peremptory  order  was  given  by  them  to  the  defendant  to 
proceed  no  further  with  the  cargo,   and  afterward  efforts 
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were  made  by  them  to  induce  him  to  recognize  their  right 
to  reclaim  the  possession  of  it  without  avail  until  the  19th 
of  the  month,  when  a  formal  and  written  demand  was 
served  on  him  by  the  plaintiffs  for  it,  and  when,  the  defend- 
ant still  refusing  to  comply  with  their  demands,  this  action 
was  instituted. 

On  the  trial  the  testimony  of  several  bank  officers  and 
mercantile  gentlemen  engaged  in  the  grain  trade  in  Phil- 
adelphia, was  introduced  on  behalf  of  the  plaintiffs  who 
proved  their  understanding  of  the  usage  and  custom  in 
such  cases  to  be,  that  the  acceptor  of  a  draft  has  not  a 
right  to  detach  a  bill  of  lading  from  it  until  it  is  paid,  and 
that  it  is  considered  when  so  attached,  to  be  a  security  for 
the  payment  of  the  draft  at  maturity,  and  so  much  a  part  of 
it  up  to  that  time,  that  it  ought  not  to  be  detached  from  the 
draft  until  it  is  paid.  Also  that  a  sale  of  goods  to  be  paid 
for  by  draft  at  ten  days  after  sight  or  less,  is  equivalent 
to  a  sale  for  cash.  Whilst  on  the  other  hand,  the  testimo- 
ny of  several  other  gentlemen  engaged  in  the  same  busi- 
ness, and  from  the  same  city,  was  introduced  by  the  de- 
fendant who  proved  their  understanding  in  such  case  to 
be,  that  the  only  object  of  attaching  a  bill  of  lading  to  a 
draft  was  to  satisfy  the  drawee  that  the  goods  upon  the 
credit  of  which  it  was  drawn,  were  on  their  way  to  him, 
and  that  he  would  be  safe  in  accepting  and  paying  it  at 
sight,  or  at  maturity,  and  they  knew  of  no  usage  or  cus- 
tom of  trade  that  would  make  it  wrong  or  improper  for 
the  acceptor  of  such  a  draft  to  detach  the  bill  of  sale  from 
it  when  he  accepted  it  and  before  it  was  paid. 

Montgomery  Hunt  of  the  firm  of  M.  Hunt  &  Co.  was 
called  as  a  witness  on  behalf  of  the  defendant,  and  being 
sworn  and  examined  on  his  voir  dire  at  the  instance  of  the 
plaintiffs,  declared  that  he  was  a  member  of  the  firm  up 
to  the  time  of  its  failure,  but  he  was  not  interested  in 
the  result  of  the  suit. 

T.  F.  Bayard,  for  the  plaintiffs,  objected,  notwith- 
standing his  declaration  that  he  was  not  interested  in  the 
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result  of  the  suit,  to  his  competency  as  a  witness  for  the 
defendant,  because  as  a  member  of  that  late  firm,  he 
would  be  liable  to  the  firm  of  Thomas  D.  Quincey  &  Co. 
for  the  amount  of  their  draft  upon  that  house  for  the 
$10,350,  which  it  had  accepted  and  paid,  in  case  it  failed 
to  establish  a  good  right  and  title  in  this  action  to  the 
cargo  in  question;  and  because  among  the  several  pleas 
filed  in  this  case  there  was  one  to  the  effect  that  the  prop- 
erty in  the  cargo  at  the  time  it  was  seized  by  the  sheriff 
under  the  writ  of  replevin,  was  in  the  firm  of  M.  Hunt  & 
Co.,  of  which  he  was  a  member  before  its  failure  and  dis- 
solution. 

Whitely,  (Comegys  with  him,  for  the  defendant).  The  in- 
terest of  the  witness  in  the  result  of  the  suit  was  evident- 
ly an  equal  or  balanced  interest,  for  the  only  question  in- 
volved in  it,  and  to  be  decided  by  the  court  and  jury  was, 
whether  the  cargo  of  com  in  dispute  was  the  property  of 
the  plaintiffs,  or  of  the  firm  of  Thos.  D.  Quincey  &  Co.  for 
which  they  were  concerned  as  counsel,  when  it  was  seized 
by  the  sheriff,  and  the  liability  of  the  witness  would  in 
effect  be  one  and  the  same,  whatever  might  be  the  result 
of  this  action:  because  if  the  plaintiffs  prevailed,  he  would 
be  liable  to  the  firm  of  Thomas  D.  Quincey  &  Co.,  as  had 
been  stated  on  the  other  side,  but  if  the  latter  firm  pre- 
vailed, he  would  be  liable,  on  the  other  hand,  to  the  plain- 
tiffs for  the  amount  of  their  draft  on  t"he  late  firm  of 
which  he  was  a  member,  and  which  had  been  accepted 
by  it,  with  the  difference  only,  that  he  would  be  liable  in 
that  event,  to  the  plaintiffs  in  a  larger  stmi  than  he  wovdd 
be  in  the  other  event,  to  the  house  of  Thos.  D.  Quincey  & 
Co.  But  the  plea  of  property  in  the  late  firm  of  M.  Hunt 
&  Co.  did  not  make  it  in  any  sense  a  party  to  this  action, 
nor  were  they  parties  to  it  in  any  manner  whatever.  No 
judgment  could  be  rendered  for  or  against  them  in  it,  not 
even  for  cost.     1  Greenl.  Rep.  376.  8  How.  428.  4  Mass.  488. 

Gray,  for  the  plaintiffs,  cited  1  Greenl.  Ev.  sees.  329,  391. 
2  Greenl.  Ev.  sec.  590. 


H.   H.   MEARS  &  SON   v.   WAPLES.  589 


By  the  Court.  This  presents  the  case  of  a  similar  inter- 
est, if  not  an  equal  and  balanced  interest,  on  both  sides 
of  the  suit,  with  this  difference  as  to  the  interest  of  the 
proposed  witness  in  the  result  of  it,  that  it  preponderates 
on  the  side  of  the  party  objecting  to  his  competency,  his 
liability  to  the  plaintiffs  in  the  event  of  their  failure  to 
recover  in  the  action,  being  for  the  amount  of  their  draft 
on  the  late  firm  of  which  he  was  a  member  and  accepted 
by  it,  for  $11,908.65,  and  on  the  other  hand  his  hability 
to  Thomas  D.  Quincey  &  Co.  in  case  the  plaintiffs  suc- 
ceed in  the  action,  being  for  the  amount  of  the  draft  of 
his  late  firm  on  that  house  and  paid  by  it  for  $10,350. 
It  consequently  cannot  exclude  him;  nor  can  the  other 
objection  for  the  reason  stated  in  the  argument.  Both 
objections  are  therefore  overruled. 

The  witness  was  then  sworn  in  chief  and  testified  that  his 
firm  commenced  business  in  Baltimore  in  the  year  1861, 
and  for  two  or  three  years  prior  to  March  1867,  did  bus- 
iness with  H.  H.  Mears  &  Son  of  Philadelphia,  and  dur- 
ing that  time,  to  the  amount  of  from  $150,000  to  $200,000. 
The  last  cargo  of  corn  they  bought  of  them  prior  to  the 
cargo  involved  in  the  present  suit,  was  6840  bushels  on 
the  14th  of  January  1867,  and  which  they  paid  for  by  a 
draft  at  one  day's  sight,  drawn  by  them  on  his  firm  for 
the  price  of  it.  All  their  drafts  on  his  firm  from  1863  to 
1867,  were  at  one  to  three  days  after  sight.  He  detached 
the  bill  of  lading  from  their  draft  on  his  firm  of  March 
6th  1867,  and  had  done  the  same  with  all  their  other  drafts 
before  that  when  his  firm  accepted  them;  and  it  was  never 
objected  to  either  by  them,  or  by  the  bank.  On  the 
same  day  that  he  accepted  their  last  draft  and  detached 
the  bill  of  lading  from  it,  he  drew  a  draft  in  the  name  of 
his  firm  to  the  order  of  the  Bank  of  Commerce  in  Balti- 
more, on  the  firm  of  Thomas  D.  Quincey  &  Co.  of  Bos- 
ton, at  sight,  for  $10,350,  and  attached  the  bill  of  lading 
to  it,  and  delivered  them  to  the  Bank  for  transmission 
and  collection.  That  was  on  the  7th  of  March  1867,  and 
on  the  9th  of  that  month  it  was  paid  by  that  firm.     His 
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firm  had  been  shipping  com  during  the  time  before  men- 
tioned to  Boston,  and  sometimes  to  other  eastern  ports; 
but  it  had  never  before  that  cargo  shipped  any  to  that 
house,  and  even  then  he  had  no  acquaintance  with  any 
member  of  it,  but  on  the  recommendation  of  a  commer- 
cial gentleman  in  Baltimore,  and  upon  inquiry  of  him 
for  a  good  house  in  the  trade  there,  concluded  to  ship 
that  cargo  to  them,  and  then  wrote  to  them  that  he  might 
ship  to  them,  which  was  not  long  before  the  cargo  was 
ready  to  leave  Philadelphia.  He  also  wrote  to  them  to 
insure  the  cargo  there  for  $13,000.  Com  was  worth  in 
that  market  during  the  months  of  March  and  April  in 
that  year,  from  $1.25  to  $1.30  per  bushel. 

James  Barrett  of  Philadelphia,  another  witness  examined 
for  the  defendant,  testified  that  on  the  18th  of  March 
1867,  he  received  a  letter  from  the  firm  of  Thomas  D. 
Quincey  &  Co.  inquiring  if  he  knew  where  the  schooner 
Paugussett  then  was,  and  that  they  had  an  interest  in  the 
com  on  board  of  her,  and  had  advanced  $10,000  on  it,  and 
that  upon  the  20th  of  the  month  he  called  on  the  plaintiffs 
and  informed  them  of  the  facts  above  stated,  and  that  Mr. 
Mears  replied  that  it  was  all  right,  and  that  the  captain 
had  just  left  their  office  to  start  on  the  voyage  with  the 
com  to  that  firm,  and  that  he  immediately  telegraphed  to 
them  to  that  effect. 

Gray,  for  the  plaintiffs.  There  was  enough  disclosed  in 
the  facts  and  circumstances  of  the  case  to  warrant  the  po- 
sition they  were  about  to  assume  in  the  trial  and  argument 
of  it,  that  M.  Hunt  &  Co.  by  undue  and  improper  means, 
fraudulently  obtained  the  bill  of  lading  for  the  cargo  of 
com  in  question  from  the  plaintiffs,  and  thereby  fraudu- 
lently obtained  possession  of  the  property  of  the  plaintiffs 
in  it,  without  paying  for  it  according  to  the  contract  be- 
tween them,  in  full  view  and  anticipation  of  their  speedy 
and  inevitable  failure  which  occurred  in  four  days  thereaf- 
ter. When  the  possession  of  property  is  obtained  under 
a  fraudulent  contract  of  sale,  it  is  voidable  and  revocable 
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at  the  option  of  the  vendor,  as  soon  as  the  fraud  is  discov- 
ered by  him.  And  the  next  proposition  we  have  to  submit 
is,  that  no  one  can  pass  to  another  a  better  title  than  he 
himself  has  in  goods,  and  therefore  the  voidable  and  revo- 
cable nature  of  such  a  title  which  has  passed  from  the 
original  vendor  to  the  vendee,  follows  and  abides  with  it 
every  where,  except  where  it  has  passed  to  an  innocent 
purchaser  without  notice  of  the  fraud;  and  any  one  so 
claiming  the  property,  must  bring  himself  within  this  ex- 
ception to  the  general  rule  which  he  had  just  stated.  But 
where  a  person  fraudulently  or  erroneously  obtains  posses- 
sion of  property  outside  of  the  terms  of  the  proposed  con- 
tract of  sale,  and  without  the  knowledge  of  the  owner,  he 
can  confer  no  title  to  it  upon  another,  however  innocent 
such  purchaser  may  be,  except  where  the  owner  of  it  has 
voluntarily  armed  the  wrong  doer  with  the  symbol  of 
property,  so  as  to  enable  the  latter  to  perpetrate  a  fraud 
on  such  purchaser. 

We  have  proved  enough  to  satisfy  the  jury  that  M. 
Hunt  &  Co.  in  this  case,  were  guilty  of  a  premeditated  de- 
sign to  get  this  cargo  of  com  into  their  possession,  and  to 
sell  it  without  paying  the  plaintiffs  a  cent  for  it,  and  the 
moment  the  plaintiffs  discovered  that  design  to  defraud 
them  in  the  transaction,  and  took  steps  to  avoid  and  defeat 
it,  all  the  title  of  M.  Hunt  &  Co.  to  the  cargo  instantly 
ceased,  and  they  could  confer  no  title  to  it  upon  even  an 
innocent  purchaser  without  notice  or  knowledge  of  the 
fraudulent  means  by  which  they  had  acquired  it.  Because, 
in  such  a  case  he  takes  a  tainted  title,  and  that  taint  re- 
mains and  inheres  in  it.  Hil.  on  Sales  332,  334.  We  have 
shown  that  that  firm  obtained  the  possession  of  the  com 
under  a  contract  to  pay  for  it  in  cash,  but  with  the  inten- 
tion not  to  pay  for  it  as  contracted  for,  or  to  pay  for  it  at 
all;  and  the  sale  was,  therefore,  void,  and  passed  no  right 
or  title  whatever  in  it  to  them.  Earl  of  Bristol  v.  Willsmore 
8  E.  C.  L.  R.  218.  Irving  et  al.  v.  Motley  et  al.  20  E.  C.  L. 
R.  244.  Since  the  time  of  these  decisions,  the  cases  had 
multiplied  and  have  shed  much  light  upon   the  question. 
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If  a  vendee  obtains  goods  under  a  contract  to  pay  for  them 
on  delivery,  and  on  the  deHvery  of  them  gives  a  check 
without  having  the  funds  to  meet,  or  a  reasonable  prospect 
of  being  able  to  meet  it,  he  takes  no  title  to  the  goods. 
Hawes  v.  Crowe,  21  E.  C.  L.  R.  784.  If  a  purchaser  ob- 
tains possession  of  goods  with  the  fraudulent  intention  of 
never  paying  for  them,  he  acquires  no  property  in  them. 
The  contract  is  void,  and  not  merely  voidable.  Load  v. 
Green,  15  M.  &  W.  216.  Ch.  on  Contr.  321.  And  any  pur- 
chaser of  them  from  such  a  vendee,  must  affirmatively 
show  that  he  is  an  innocent  purchaser,  and  that  he  had  no 
reason  whatever  to  suspect  the  tainted  and  fraudulent  title 
of  such  vendee  in  them.  Caveat  emptor  is  the  emphatic  and 
inflexible  maxim  which  applies  with  all  its  force  in  such 
cases.  Gill  v.  Cuhitt,  3  Barn.  &  Cress.  466.  Miller  v.  Race,  1 
Smith's  Ld.  Ca.  752.  And  such  a  purchaser  is  bound  to 
inquire  "and  to  show  that  he  had  no  ground  to  suspect  the 
validity  of  such  a  vendee's  title  to  them.  Copeland  v.  Bos- 
quet, 4  Wash.  594.  When  the  owner  of  personal  property 
has  not  conferred  upon  the  vendor  of  it  the  apparent 
right  of  property  in  it,  or  right  of  disposal  of  it,  a  pur- 
chaser of  it  is  not  protected  against  the  claims  of  the  own- 
er of  it,  though  such  purchaser  acquires  the  property  for 
a  fair  and  valuable  consideration  in  the  usual  course  of 
trade,  without  notice  of  any  conflicting  claim  or  of  suspi- 
cious circumstances  calculated  to  awaken  inquiry,  or  put 
him  on  his  guard;  and  it  was  accordingly  held  that  the 
purchaser  of  a  part  of  the  cargo  of  a  vessel,  was  not  pro- 
tected against  the  claims  of  the  real  owner,  although  the 
purchase  was  made  under  a  bill  of  lading  regular  and  fair 
on  its  face,  it  appearing  on  the  trial  of  the  cause  that  the 
master  of  the  vessel  in  which  the  goods  were  originally 
shipped,  had  fraudulently,  at  an  intermediate  port,  trans- 
shipped them  into  another  vessel  and  procured  a  bill  of 
lading  in  his  own  name  which  he  transferred  to  his  agents, 
the  vendors  of  them.  Saltus  v.  Everett,  20  Wend.  267. 
Mowry  v.  Walsh,  8  Cow.  243.  Root  v.  French,  13  Wend.  572. 
In  the  case  now  before  the  court,  the  symbolical  possession 
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of  the  property  or  cargo  of  com  consisted  of  the  bill  of 
lading,  and  M.  Hunt  &  Co.  obtained  the  possession  of  it 
without  the  consent,  and  contrary  to  the  intention  and  ex- 
pectation of  the  plaintiffs,  and,  of  course,  contrary  to  the 
contract  of  sale  between  them;  and  in  such  a  case,  even 
an  innocent  purchaser  of  the  goods  for  a  bona  fide  consid- 
eration without  any  notice  or  knowledge  of  the  way  in 
which  the  holder  of  the  bill  of  lading  got  possession  of  it, 
gains  iio  titl^  to  them  against  the  real  owner  of  them. 
For  it  has  been  ruled  in  a  recent  case  in  the  Court  of 
Queen's  Bench,  that  the  bona  fide  transferee  for  value  of 
an  indorsed  bill  of  lading  from  another,  was  not  entitled 
to  the  cargo,  unless  the  latter  had,  not  merely  possession 
of  the  bill  of  lading,  but  a  right  to  transfer  it,  inasmuch  as 
bills  of  lading  are  not  negotiable  to  the  same  extent  as 
bills  of  exchange.  Gurney  v.  Behrend,  77  E.  C.  L.  R.  622. 
A  fraudulent  purchaser  acquires  no  title  as  against  the 
vendor;  but  where  a  vendor  delivers  possession  of  his 
goods  with  the  intent,  not  only  that  the  possession,  but 
that  the  property  in  them  shall  pass,  a  bona  fide  purchaser 
from  a  fraudulent  vendee  will  hold  them  in  preference  to 
the  original  owner;  and  in  questions  of  fraudulent  pur- 
chase of  goods  where  there  is  a  manual  tradition  of  them, 
or  an  actual  delivery  of  them  to  the  vendee,  the  point  sub- 
mitted to  the  jury  should  be,  whether  the  vendor  in  part- 
ing with  the  possession  of  them,  intended  also  to  transfer 
his  interest  in  the  thing  sold.  Andrew  v.  Dieter ich,  14 
Wend.  31.  In  the  sale  of  personal  property  where  any 
thing  remains  to  be  done  before  the  sale  can  be  consid- 
ered as  complete,  whether  to  be  done  by  the  vendee,  or  by 
the  vendor,  as  between  the  parties  themselves  the  right  of 
property  does  not  pass,  although  the  property  itself  is 
placed  in  the  possession  of  the  vendee.  Ward  v.  Shaw^ 
7  Wend.  404.  And  a  fraudulent  holder  of  a  bill  of  lading, 
(and  he  is  such  who  is  to  pay  for  the  goods  on  the  receipt 
of  it,  or  within  one  day  thereafter,  but  immediately  trans- 
fers it  with  the  goods  by  endorsement,  without  ever  pay- 
ing a  cent  for  them)  can  pass  no  title  to  the  goods  by  an 

38 
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indorsement  of  it  to  an  innocent  purchaser  without  notice 
of  the  fraud.  Decan  v.  Shipper,  11  Casey  239.  It  is  also 
fraudulent  for  a  person  to  purchase  goods  and  take  posses- 
sion of  them  when  he  knows  of  his  own  insolvency,  and 
has  no  reasonable  prospect  of  paying,  even  when  there  is 
no  other  evidence  of  a  fraudulent  design  on  his  part  ex- 
hibited in  the  transaction.  Rowley  v.  Bigelow,  12  Pick.  306. 
The  rule  in  this  respect  is  the  same  with  reference  to  a  bill 
•of  lading,  as  it  is  with  reference  to  the  property  to  which 
it  relates,  for  it  passes  the  property  on  a  bona  fide  indorse- 
ment and  delivery  when  it  is  so  intended  to  operate,  in 
the  same  manner  as  a  direct  delivery  of  the  goods  them- 
selves would  do,  if  so  intended;  but  it  can  operate  no 
further.  For  the  symbol  can  not  have  a  greater  operation 
to  enable  the  holder  of  it  to  defraud  another,  than  the  act- 
ual possession  of  the  goods  themselves  which  it  represents 
could  have.  Newson  v.  Thorton,  6  East  17.  And  if  M. 
Hunt  &  Co.  had  no  valid  title  to  the  cargo  when  they  in- 
dorsed the  bill  of  lading  in  this  case  to  Thomas  D.  Quin- 
cey  &  Co.,  the  latter  could  have  acquired  none  to  the  cargo, 
for  the  vendee  of  chattels  cannot  acquire  a  title  to  goods, 
if  the  vendor  of  them  to  him  has  none  to  transfer,  even 
when  the  sale  is  made  or  confirmed  by  a  bill  of  lading,  or 
other  instrument  of  the  same  nature,  symbolizing  and  de- 
scribing the  property  sold.  If  a  bill  of  lading  is  placed  in 
the  hands  of  a  purchaser  or  agent  under  circumstances 
which  justify  the  belief  that  he  is  avithorized  to  transfer 
it  for  value,  or  to  deal  with  it  as  his  own,  it  may  operate 
as  an  estoppel  in  favor  of  all  who  give  value  for  it  on  the 
faith  of  the  appearance  of  authority  or  title  thus  created 
by  it,  and  precludes  the  assertion  of  rights  that  would  oth- 
erwise have  been  valid.  But  when  the  possession  of.  an 
instn.im.ent  of  that  kind  is  due  to  fraud  or  felony,  it  will 
confer  no  right  or  title  as  against  the  true  owner,  and  the 
defect  will  not  be  removed  by  a  subsequent  negotiation  of 
it  in  good  faith. 

The  right  of  stoppage  in  transitu  will  not  be  defeated  by 
the  indorsement  of  a  bill  of  lading  by  an  agent  in  viola- 
tion  of  the   instructions   of  his   principal.       1    Smith's  Ld. 
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Ca.  1087.  And  in  any  and  every  case  in  which  the  posses- 
sion of  such  an  instrument  has  been  obtained  by  fraud, 
or  with  the  preconceived  intention  of  defrauding  or  cheat- 
ing the  true  and  rightful  owner  out  of  the  goods,  and  is 
indorsed  by  such  a  vendor  or  holder  of  it  to,  even,  an 
innocent  purchaser  of  the  goods  for  a  valuable  considera- 
tion on  the  faith  of  the  bill  of  lading,  it  is  incumbent  upon 
such  purchaser  to  prove  that  he  bought  them  without  no- 
tice or  suspicion  of  the  manner  in  which  the  party  of  whom 
he  bought  them,  had  acquired  or  purchased  them.  Cope- 
land  V.  Bosquet,  4  Wash.  588.  A  bill  of  lading  is  not  a  ne- 
gotiable paper  in  the  proper  sense  and  lega.1  signification 
of  the  term,  for  it  does  not  represent  money,  or  a  debt  due 
from  one  person,  or  a  promise,  or  engagement  to  pay 
money  to  one  person,  or  to  a  number  of  persons  upon  the 
order  of  another,  nor  does  it  possess  any  general  currency 
or  circulation  as  such,  and  was  never  designed  or  supposed 
to  partake  of  the  peculiar  character  and  credit  of  a  bill  of 
exchange  or  promissory  note,  or  to  serve  the  great  and  im- 
portant purposes  for  which  they  were  introduced  into 
commercial  usage;  because  it  possesses  after  all,  but  one 
faint  feature  of  resemblance  or  analogy  to  them,  and  that 
is  simply,  that  by  commercial  usage  and  the  indulgence  of 
the  law,  it  is,  like  them  transferable  by  indorsement  mxcre- 
ly,  and  as  a  symbol  of  the  goods  and  cha.ttels  referred  to 
in  it,  when  so  indorsed  and  delivered  to  a  purchaser  of 
them  for  a  fair  consideration  and  without  any  taint  of  fraud 
or  illegality  in  the  transaction,  it  will  be  considered  to  be 
a  symbolic  transfer  of  the  goods  themselves,  and  equiva- 
lent in  law  to  an  actual  delivery  of  them  to  such  purchaser. 
But  there  its  office  ends,  for  no  action  of  law  lies  upon  it 
per  se,  either  against  the  maker,  receiver,  or  indorser  of  it. 
The  ease  of  Lickharrow  v.  Mason  has  probably  done  as 
much  as  any  other,  to  sanction  a  contrary  doctrine  on  this 
point,  and  may  be  cited  on  the  other  side;  but  it  is  not  to 
be  viewed  or  considered  as  giving  bills  of  lading  the  char- 
acter of  negotiable  instruments,  which  was  wholly  unne- 
cessary for  the  purposes  of  the  decision  in  that  case.    Noth- 
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ing  in  fact,  could  be  a  greater  departure  from  the  princi- 
ples and  analogies  of  the  common  law,  than  to  treat  bills 
of  lading  or  other  documentary  evidences  of  title  to  chattels 
personal,  as  negotiable  instruments;  for  chattels  personal 
are  wholly  insusceptible  of  negotiation  in  themselves,  and 
it  is  manifestly  inconsistent  to  give  the  instruments  which 
represent  them  a  difTerent  character.  1  Smith's  Ld.  Ca. 
1088. 

The  plaintiffs  had  proved  that  by  the  original  contract 
between  them  and  M.  Hunt  &  Co.,  the  cargo  of  corn  was 
to  be  paid  for  in  cash  on  the  delivery  of  it  to  his  firm,  but 
afterward  at  his  special  request,  it  was  agreed  between 
them  that  it  should  be  paid  for  by  a  draft  drawn  by  them 
on  his  firm  payable  one  day  after  sight,  and  his  detaching 
the  bill  of  lading  from  it  and  indorsing  and  transmitting 
it  to  the  firm  of  Thomas  D.  Quincey  &  Co.  the  same  day 
it  was  presented  to  him  and  the  day  before  it  was  payable, 
and  without  paying  it,  or  having  any  funds  to  meet  the 
payment  of  it  on  the  following  day,  and  which  he  then 
well  knew  was  bound  to  go  to  protest  the  next  day  for 
that  reason,  was  not  only  in  direct  violation  of  his  contract 
of  purchase,  but  it  was  also  strong  and  conclusive  evidence 
of  a  deliberate  and  premeditated  design  on  his  part,  to  get 
possession  of  the  corn  and  to  sell  and  transfer  the  property 
in  it  to  another  without  ever  paying  for  it,  and  thus  to  de- 
fraud the  plaintiffs  out  of  the  price  of  it  entirely.  Such  a 
contract  for  the  purchase  of  it  to  be  paid  for  by  draft  at 
one  day's  sight,  was  according  to  the  usages  of  trade  equiv- 
alent to  a  cash  sale,  or  to  a  sale  to  be  paid  for  on  delivery 
of  the  cargo  and  the  bill  of  lading,  and  the  true  meaning 
and  intention  of  the  contract  in  such  a  case  was,  that  the 
bill  of  lading  for  it  attached  to  the  draft  should  remain  at- 
tached to  it,  as  a  safegurad  and  security  for  the  payment 
of  it,  until  it  was  duly  paid  the  next  day  according  to  the 
tenor  of  it;  and  it  was,  therefore,  not  to  be  considered  an 
actual  delivery  of  either  the  cargo,  or  the  bill  of  lading 
which  was  but  the  legal  symbol  of  it,  no  more  than  it  was 
to  be  considered  an  actual  delivery  of  the  draft  itself  to 
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which  it  was  attached,  before  the  payment  of  it,  or  when 
it  was  presented  to  him  for  acceptance  merely.  And  as 
there  was  no  proof  whatever  in  the  case  that  the  failure 
of  M.  Hunt  &  Co.  was  at  all  unforseen  or  unexpected  by 
them  when  it  occurred,  which  was  only  four  or  five  days 
afterward,  the  inference  and  conclusion  was  irresistible  that 
it  was  the  design  of  M.  Hunt  &  Co.,  in  anticipation  of  their 
speedy  failure,  to  obtain  in  that  fraudulent  and  surrepti- 
tious manner  the  possession  of  the  bill  of  ladine;  and  of 
the  cargo  of  com  which  it  symbolized  and  by  a  fiction  of 
law  represented,  and  by  indorsing  it  to  Thomas  D.  Quince}^ 
&  Co.  and  attaching  it  to  the  draft  drawn  by  him  on  that, 
house  at  sight,  and  lodging  it  the  same  day  in  bank  in 
Baltimore,  to  realize,  at  least,  $10,350  out  of  it,  before  their 
failure,  and  on  the  very  eve  of  it,  and  which  he  doubtless 
then  foresaw  and  well  knew  was  inevitably  and  rapidly  ap- 
proaching, and  which,  as  he  had  before  said,  constituted 
not  only  a  gross  and  outrageous  breach  of  the  contract  of 
sale  itself,  but  a  deliberate  and  preconcerted  fraud  upon 
the  plaintiffs,  which  upon  the  authority  of  the  ntimerous 
cases  he  had  before  cited  on  that  point,  would  utterly  ex- 
tinguish and  annihilate  any  legal  right  or  title  which  he  or 
they  could  claim  to  have  acquired  by  such  dishonest  means 
in  the  property. 

Whitely,  for  the  defendant.  This  is  an  action  of  reple- 
vin against  the  defendant,  the  captain  of  the  vessel,  who 
came  into  possession  of  the  cargo  in  question,  by  no  tor- 
tious or  wrongful  act,  but  lawfully,  and  the  first  objection 
he  had  to  make  to  the  plaintiffs'  right  to  recover  in  it,  was 
that  there  had  been  no  demand  made  by  them  upon  the 
defendant  for  the  delivery  of  the  com  to  them  before  the 
institution  of  the  suit  against  him  for  it.  For  what  had 
been  proved  and  put  in  evidence  as  their  written  demand 
served  upon  him  on  the  19th  of  March  1867,  was  not  a 
demand  for  a  delivery  of  the  com  to  them,  but  that  he 
should  hold,  or  in  other  words,  retain  the  possession  of  it 
for  them  until  such  time  as  is  indicated  in  it,  and  which 
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was  until  they  could  have  a  reasonable  opportunity  of 
testing  the  question  of  their  legal  ownership  of  it.  Besides, 
as  the  master  of  the  schooner  and  the  representative  and 
agent  of  the  owners  of  her,  and  as  a  common  carrier  of 
goods  for  hire,  he  had  a  specific  lien  on  the  cargo  for  the 
freight  due  the  vessel  upon  it,  and  a  legal  right  to  hold 
and  retain  it  in  his  possession,  until  the  freight  was  paid 
or  tendered  to  him,  and  which  the  proof  also  showed  had 
not  been  done  until  after  the  commencement  of  the  action. 
He  should  at  the  same  time  contend  on  the  testimony  of 
Mr.  Barrett  which  had  not  been  contradicted  or  denied, 
that  the  declaration  made  by  Mr.  H.  H.  Mcars  in  his  store 
in  Philadelphia  to  him  on  the  20th  of  March,  the  day  after 
the  written  demand  of  the  plaintiffs  had  been  served  upon 
the  defendant,  when  Mr.  Barrett  called  there  to  ascertain 
where  the  schooner  then  was,  that  the  captain  had  just 
before  that  left  his  store  to  go  on  board  of  her,  that  it  was 
all  right  and  that  he  might  write  to  Mr  Quincey  that  she 
was  then  on  her  voyage  to  Boston,  amounted  by  way  of 
admission  to  a  waiver  of  their  previous  demand,  such  as  it 
was,  upon  the  defendant  in  regard  to  holding  the  cargo 
for  them. 

There  was,  however,  not  only  a  complete  delivery  of 
the  possession  of  the  corn  by  the  plaintiffs  to  M.  Hunt  & 
Co.  at  the  port  of  Philadelphia,  but  a  complete  transfer 
of  the  property  in  it  by  them  to  the  latter,  as  soon  as  the 
cargo  was  shipped  and  the  bills  of  lading  for  it  were  sign- 
ed and  delivered  by  them  in  the  name  of  M.  Hunt  &  Co. 
In  execution  of  the  contract  of  charter  the  master  of  a 
ship  signs  the  bill  or  bills  of  lading  which  is  an  acknowl- 
edgment of  the  receipt  of  the  goods  on  board  of  the 
ship,  and  of  the  obligation  to  carry  them  which  he  as- 
sumes. It  contains  the  quantity  and  marks  of  the  mer- 
chandise, the  names  of  the  shipper  and  consignee,  the 
places  of  departure  and  discharge,  and  the  name  of  the 
master  and  of  the  ship  with  the  price  of  the  freight 
therefor.  The  charter  party  is  the  contract  for  the  hire 
of  the  ship,  and  the  bill  of  lading  for  the  conveyance  of 
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the  cargo;  and  though  it  is  signed  by  the  master  or  cap- 
tain, he  does  it  as  agent  for  the  owners  of  the  ship,  and 
it  is  a  contract  binding  upon  them.  By  it  the  master  en- 
gages as  a  common  carrier  to  carry  and  deliver  the  goods 
to  the  consignee,  or  his  order,  dangers  of  the  sea  except- 
ed; and  by  the  common  law,  the  owners  of  the  ship  were 
responsible  for  damages  to  the  goods  on  board  to  the 
full  extent  of  the  loss.  There  arc  commonly  three  bills 
of  lading  prepared  and  made  out,  one  for  the  shipper  or 
freighter,  another  for  the  consigce  or  factor,  and  a  third 
is  usually  kept  by  the  master  of  the  ship  for  his  own  use 
and  instruction.  And  it  constitutes  the  document  and 
title  of  the  goods  shipped;  and,  as  such,  if  it  be  to  order 
or  assigns,  it  is  transferable  in  the  market.  The  indorse- 
ment and  delivery  of  it  transfers  the  property  in  the 
goods  from  the  time  of  the  delivery;  and  the  bona  fide 
holder  of  the  bill  of  lading,  indorsed  by  the  consignee, 
is  entitled  to  the  goods,  if  he  purchased  the  bill  for  a 
valuable  consideration.  3  Kent's  Com.  206,  207.  In  one 
aspect  of  the  case,  the  firm  of  Thomas  D.  Quinccy  &  Co. 
were  the  second  purchasers  or  vendees  of  the  cargo  of 
corn  in  question,  although  they  were  the  first  persons  to 
whom  it  was  consigned  by  the  bills  of  lading  after  it  was 
shipped  in  Philadelphia,  the  plaintiffs  having  purchased 
it  for,  and  sold  it  to,  the  firm  of  AI.  Hunt  &  Co.  in  the  city 
of  Baltimore  and  shipped  it  in  the  name  and  to  the  order 
of  the  latter  to  the  former  firm  in  Boston;  and  it  has  been 
ruled  that  the  second  vendee  of  goods  in  transitu  cannot, 
unless  he  be  the  indorsee  and  holder  of  the  bill  of  lad- 
ing for  them,  or  unless  the  original  vendor  has  made  him- 
self a  party  to  the  resale  of  them  by  clothing  the  first 
purchaser  of  them  with  documentary  evidence  of  titla 
to  them,  stand  in  a  better  situation  with  reference  to 
them,  than  the  first  purchaser,  his  immediate  vendor. 
If,  therefore,  goods  are  sold  and  delivered  to  a  carrier  to 
be  forwarded'  to  the  purchaser,  and  the  latter  resells 
them  in  transitu  and  receives  the  price  and  then  becomes 
insolvent,    the   first   vendor   may   stop   the   goods   at    any 
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time  before  they  have  come  into  the  possession  of  such 
second  purchaser,  and  hold  them  as  a  security  for  the 
due  payment  of  the  original  purchase  money.  The  right 
of  property  in  the  goods  may  be  thereby  transferred  to 
the  second  purchaser,  but  he  has  no  right  to  the  posses- 
sion of  them,  any  more  or  better  than  his  immediate  ven- 
dor had.  If  however,  in  such  a  case,  the  second  pur- 
chaser claims  the  goods  as  the  bona  fide  indorsee  and  hold- 
er of  a  bill  of  lading  of  them,  the  law  is  entirely  differ- 
ent, and  both  his  property  in  and  legal  title  to  the 
goods  will  be  complete  and  absolute.  Because  what  is 
called  a  bill-  of  lading,  is  by  the  custom  of  merchants 
recognized  and  sanctioned  by  the  common  law,  a  negoti- 
ble  instrument,  and  the  indorsement  and  delivery  of  it  to 
third  parties,  who  have  given  credit  to  such  bill  of  lad- 
ing, and  have  bought  the  goods  mentioned  in  it  in  igno- 
rance of  the  state  of  accounts  between  the  shipper  and 
his  immediate  purchaser,  transfers  the  property  to  the  in- 
dorsee as  absolutely  and  effectually  as  if  the  goods  them- 
selves had  been  manually  delivered  to  him.  As  between 
the  consignor  or  first  vendor  and  his  immediate  vendee, 
the  indorsement  or  deHvery  of  the  bill  does  not  destroy 
the  right  of  stoppage  in  transitu,  or  deprive  the  unpaid 
vendor  of  his  right  to  recover  and  retain  possession  of 
the  goods.  Its  existence  does  in  no  degree  alter  or  vary 
the  rights  and  respective  situations  of  the  immediate  par- 
ties to  the  sale.  As  between  the  shipper  and  master  of 
the  vessel,  it  fixes  and  determines  the  duty  of  the  latter 
as  to  the  persons  to  whom  the  goods  are  to  be  delivered, 
but  it  may  be  revoked  and  countermanded  in  case  of  the 
insolvency  of  the  consignee,  at  any  time  before  it  has 
been  actually  executed  and  obeyed  by  the  delivery  of  the 
goods  themselves,  like  any  other  order  or  direction  given 
to  a  common  carrier.  But  as  between  the  consignor  or 
first  vendor  and  third  parties  who  are  bona  fide  purchasers 
for  a  valuable  consideration,  the  case  is  widely  different. 
The  first  vendor  by  indorsing  and  delivering  the  instru- 
ment  to   his   immediate   purchaser,    accredits   the   title  of 
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the  latter  to  the  goods,  and  holds  him  out  to  the  mercan- 
tile world  as  the  owner  of  them,  and  the  bona  fide  in- 
dorsement and  delivery  of  such  purchaser  to  a  third  party 
consequently  deprives  the  first  vendor  of  all  power  and 
control  over  the  goods,  and  destroys  his  right  to  stop 
them  in  transitu  as  against  such  bona  fide  holder  of  the 
bill  of  lading  for  value.  If,  however,  the  assignee  of  the 
bill  is  not  a  purchaser  of  the  goods,  and  has  given  no 
value  or  consideration  for  the  indorsement  of  the  bill  of 
lading,  or  if  he  knew  of  the  insolvency  of  the  consignee 
at  the  time  he  took  it,  even  though  he  pays  full  value  for 
the  goods,  he  will  be  in  no  better  situation  than  the  con- 
signee, his  immediate  vendor.  Add.  on  Contr.  260,  262. 
The  rule  which  has  often  been  recognized,  that  where 
the  purchaser  is  insolvent,  and  knows  himself  to  be  so, 
and  has  no  reasonable  expectation  of  being  able  to  pay  for 
the  goods,  or  fraudulently  misrepresents  his  ability  to 
pay  for  them,  he  acquires  no  title  to  them  as  against  the 
vendor,  is  held  equally  applicable  to  a  bona  fide  creditor  of 
the  purchaser,  whose  claim  had  accrued  before  the  sale, 
and  who,  therefore,  could  not  have  trusted  him  upon  the 
credit  of  the  goods,  claiming  under  a  legal  process  against 
the  purchaser.  But  a  sale  of  this  description  is  only 
voidable,  and  not  void.  And  hence  it  is  the  prevailing 
doctrine  that  one  who  purchases  bona  fide  from  the  first 
vendee,  before  the  vendor  elects  to  avoid  the  sale,  (or,  it 
seems,  an  attaching  creditor  whose  claim  had  accrued 
after  the  sale)  will  in  such  a  case  hold  the  goods  against 
the  vendor.  And  what  is  meant  by  a  purchaser  in  these 
cases,  is  one  who  obtains  the  goods,  or  the  bill  of  lading 
from  the  vendee  in  the  usual  course  of  trade  without  no- 
tice; or  in  other  words,  one  who  gives  value  for  them,  by 
making  advances,  or  incurring  liabilities,  or  taking  them 
in  pledge  for  money  loaned  on  their  security.  But  not 
one  who  receives  them  in  payment  of,  or  as  security  for, 
a  pre-existing  debt.  The  mere  possession  by  the  vendee 
carries  with  it  no  right  or  authority  to  transfer  the  title. 
That  continues  in  the  vendor  until  the  conditions  of  sale 
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and  delivery  are  complied  with  by  the  vendee,  or  are 
waived  by  the  vendor.  And  this  constitutes  the  precise 
distinction  between  a  sale  and  delivery  of  goods  on  con- 
dition, and  a  sale  procured  by  fraud,  or  false  representa- 
tions on  the  part  of  the  vendee.  In  the  latter  case,  the 
property  in  the  goods  passes  by  the  sale  and  delivery, 
because  such  was  the  intention  and  agreement  of  both 
the  parties  at  the  time  of  the  sale  and  delivery  of  them. 
And,  therefore,  in  such  a  case  the  vendee  having  the  prop- 
erty in  the  goods,  as  well  as  the  possession  of  them,  can 
pass  a  good  title  to  the  purchaser  who  takes  them  in  good 
faith  and  without  notice  of  the  fraud.  But  the  vendor 
can  reclaim  the  goods  by  rescinding  the  contract  and 
avoiding  the  sale,  so  long  as  they  remain  in  the  posses- 
sion of  the  vendee,  or  of  any  one  who  has  taken  them 
with  notice  of  the  fraud,  or  without  paying  a  valuable 
consideration  for  them.  In  such  case,  the  title  to  the 
goods  is  in  the  vendee,  though  defeasible  at  the  option  of 
the  vendor,  because  the  vendee,  or  any  one  claiming  un- 
der him  with  knowledge  of  the  fraud,  cannot  honestly 
and  legally  hold  the  property  against  him.  But  in  the 
case  of  a  conditional  sale  and  delivery,  the  title  does  not 
pass  from  the  vendor  until  the  condition  is  fulfilled.  And 
any  one  who  in  good  faith  buys  goods,  or  advances  mo- 
ney, or  incurs  legal  liability  in  the  ordinary  course  of  bus- 
iness on  the  faith  and  credit  of  the  title  of  a  fraudulent 
purchaser,  is  in  law  a  bona  fide  purchaser  of  them.  Hil. 
on  Sales,  332,  333.  Caldwell  v.  Bartlett,  3  Duer  341.  Hoffman 
V.  Noble,  6  Mete.  68.  Root  v.  French,  13  Wend.  570.  Hall  v. 
Hinks,  21  Maryland  406.  Dows.  v.  Greene,  16  Barb.  72.  Gil- 
bert V.  Hudson,  4  Greenl.  345.  Durell  v.  Haley,  1  Paige  492. 
Rowley  v.  Bigelow,  12  Pick.  306.  Walter  v.  Ross,  2  Wash.  283. 
Conrad  v.  Atl.  Ins.  Co.  1  Pet.  445.  Lickbarrow  v.  Mason,  6 
East.  19.  2  Smith's  Ld.  Ca.  388,  445.  Wright  v.  Campbell,  4 
Burr.  2046.  Noble  v.  Adams,  7  Taunt.  59.  Tindall  v.  Ellison, 
4  Ell.  &  Black.  220.  Caldwell  v.  Baugh,  1  T.  R.  205.  Stewby 
V.  Hayward,  2  H.  Black.  504.  But  as  this  alleged  fraudu- 
lent purchase  by  M.   Hunt  &  Co.  occurred  in  Maryland. 


H.    H.    MEARS   &   SON   v.   WAPLES.  603 

we  have  a  leading  and  well  considered  case  decided  by 
the  courts  in  that  State,  and  not  unlike  the  present  in 
the  statement  of  the  facts  and  circumstances  of  it,  to  this 
effect,  that  it  does  not  follow  that  a  sale  is  fraudulent  and 
void  because  the  vendees  at  the  tim.e  of  the  purchase  are 
insolvent,  and  knew  themselves  to  be  so,  and  did  not 
communicate  that  circumstance  to  the  vendors,  who  were 
ignorant,  and  were  known  to  be  ignorant  thereof  by  the 
vendees.  Powell  &  Fiddeman  v.  Bradlee  &  Co.9  Gill  &  Johns. 
220.  If  a  commission  merchant  in  the  usual  course  of 
business,  makes  advances  to  the  owner  of  merchandise 
stored  in  a  distant  city,  and  receives  from  such  owner  as 
security,  the  warehouse  certificates  for  it  and  an  order 
thereon  to  deliver  the  property  to  himself,  the  legal  title 
passes  to  him  as  security  for  his  advances,  and  the  goods 
cannot  be  attached  and  taken  possession  of  as  the  prop- 
erty of  the  former  owner,  who  has  only  an  equitable  in- 
terest therein,  though  neither  the  warehouseman  nor 
the  attaching  creditor  had  notice  of  such  transfer.  Gibson 
V.  Stevens,  8  How.  384.  If  a  consignor  takes  from  the  carrier 
an  obligation  to  deliver  the  goods  to  A.  for  the  use  of  B. 
the  purpose  being  to  secure  a  debt  due  from  the  consignor 
to  B.  the  assent  of  the  latter  will  be  presumed,  and  the 
property  passes  at  once  to  B.  and  cannot  be  attached  for 
a  debt  of  the  consignor.     Grove  v.  Brien,  8  How.  429. 

The  bill  of  lading  in  this  case  was  delivered  to  the  firm 
of  M.  Hunt  &  Co.  in  the  regular  and  usual  course  of  their 
trade  and  business  in  the  City  of  Baltimore,  and  there  was 
nothing  wTong,  improper  or  unusual  in  their  detaching  or 
unpinning  it  from  the  draft  and  retaining  it  when  they  ac- 
cepted the  latter.  There  was  no  such  commercial  usage 
or  custom  existing  there  to  the  contrary,  as  had  been  alleged 
and  contended  for  on  the  other  side,  to  forbid  or  preclude 
the  propriety  and  legality  of  it.  But  even  if  it  had  been 
unusual,  or  irregular,  or  contrary  to  an  established  usage 
of  trade  in  such  a  case,  the  delivery  of  the  bill  Qf  lading  to 
them  was  the  act  of  the  bank  there,  which  allowed  it  to 
be  detached  and  retained  by  them  without  any  objection, 
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and  thereby  tacitly  sanctioned  it,  at  least,  and  which  was  a 
conclusive  answer  to  the  allegation  and  a  complete  refuta- 
tion of  the  pretext  or  pretension  that  they  obtained  the 
possession  of  it,  either  tortiously,  or  fraudulently,  or  even 
improperly.  If  that  bank,  or  the  bank  in  Philadelphia 
through  which  the  draft  with  the  bill  of  lading  attached 
was  transmitted  for  their  acceptance  and  collection  at  ma- 
turity, were  not  the  true  and  legal  owners,  as  well  as  hold- 
ers of  it,  at  the  time  when  it  was  presented  to  them  for  ac- 
ceptance, as  it  had  already  been  cashed  at  the  bank  in 
Philadelphia  and  the  amount  of  it  had  been  entered  upon 
its  books  to  the  credit  of  the  plaintiffs,  they  were,  at  least, 
the  agents  directly  of  the  plaintiffs  in  the  transaction,  and 
consequently  their  act  as  such  in  the  premises  was  the  act 
of  their  principals,  and  their  delivery  of  the  bill  of  lading 
to  them  under  the  circumstances,  was  the  delivery  of  their 
principals,  and  was,  in  effect,  the  act  of  the  plaintiffs  them- 
selves in  the  matter.  And  if  the  firm  of  M.  Hunt  &  Co. 
were  in  the  rightful  possession  of  it,  or  were  guilty  of  no 
fraud  in  obtaining  the  possession  of  it,  their  approaching 
failure,  or  actual  insolvency  at  the  time,  even  if  it  w^ere  then 
well  known  to  them,  could  not  have  vitiated  or  invalidated 
their  immediate  indorsement  and  transmission  of  it  to 
Thomas  D.  Quincey  &  Co.  or  in  any  manner  impaired  or 
affected  the  legal  title  of  that  firm  to  it,  and  to  the  cargo 
of  com  of  which  it  was  the  symbol,  by  virtue  of  the  in- 
dorsement and  delivery  of  it  to  them,  and  their  acceptance 
at  sight  at  the  same  time  and  payment  of  the  accompanying 
draft  of  the  firm  of  M.  Hunt  &  Co.  on  account  of  it,  for 
$10,350.  But,  even,  if  M.  Hunt  &  Co.  had  been  guilty  of 
the  grossest  fraud  both  in  law  and  fact,  in  obtaining  the 
possession  of  the  bill  of  lading  in  question,  it  still  could 
not  affect  in  the  least,  the  title  of  Thomas  D.  Quincey  &  Co. 
to  the  cargo,  unless  the  jury  were  satisfied  that  they  had 
notice  or  knowledge  of  such  fraud  at  the  time  when  they 
received  it  and  the  draft  accompanying  it,  and  accepted 
and  paid  it;  but  of  which  it  was  scarcely  necessary  to  add 
there  was  not  one  particle  of  evidence  before  them.    Indeed, 
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the  evidence  was  so  strong  and  conclusive  to  the  contrary, 
that  it  was  impossible  for  any  reasonable  person  to  enter- 
tain even  a  suspicion  of  it.  Hil.  on  Sales.  306.  Cross  v. 
Peters,  1  Greenl.  376. 

Comegys,  on  the  same  side.  The  counsel  for  the  plaint- 
iffs seems  to  contend  that  they  did  not  intend  in  this  case 
to  pass  any  title  in  the 'com  to  M.  Hunt  &  Co.,  the  shippers 
of  it,  until  their  draft  for  the  price  of  it  had  been  paid  by 
them,  for  there  was  no  pretension  that  it  was  in  transitu 
from  the  plaintiffs  to  that  firm;  or  if  not,  that  it  was  but  a 
conditional  sale  of  it  by  the  former  to  the  latter,  under  the 
facts  and  circtunstances  proved  in  the  case.  But  the  con- 
tract of  sale  was  made  in  the  State  of  Pennsylvania,  and 
in  this  respect  must  be  governed  by  the  lex  loci,  but  by 
the  law  and  the  judicial  decisions  in  that  State,  there  can 
be  no  conditional  sale,  or  a  sale  upon  a  secret  condition,  or 
a  secret  trust,  for  when  a  sale  made  there  upon  a  secret 
trust  or  condition  that  no  title  is  to  pass  to  the  party  to 
whom  the  article  is  delivered  until  it  is  paid  for,  the  trust 
or  condition  is  void.  Story's  Conf.  of  Laws,  sees.  I'^l,  Itl . 
Story  on  Sales,  sec.  313.  Martin  v.  Mathiot,  14  5.  &  R.  214. 
Story  on  Sales,  sec.  346.  Pars,  on  Notes  &  Bills  328.  Stan- 
ton V.  Eager,  16  Pick.  467.  Cox  v.  Hurdon,  4  East  211. 
Add.  on  Contr.  853.  When  the  plaintiffs  put  that  firm  in 
possession  of  the  cargo,  as  they  did  by  shipping  it  in  their 
name  or  to  their  order,  they  knew  or  must  be  prestmied 
to  have  known  that  by  the  laws  of  that  State  they  clothed 
them  with  the  evidence  of  the  title  to  it,  and  thus  enabled 
them  to  deal  with  others  in  regard  to  it  on  the  faith  and 
credit  of  their  being  the  rightful  and  lawful  owners  of  it; 
and  for  that  reason  such  a  condition  in  the  contract  of 
sale,  was  in  contemplation  of  law,  fraudulent  and  void  in 
that  State.  But  there  was  in  this  case  an  absolute  delivery 
of  the  cargo  on  board  in  Philadelphia  by  the  plaintiflfs  to 
that  firm,  and  there  was  therefore  no  right  of  stoppage  in 
transitu  applicable  to  it.  Story  on  Sales,  sec.  336.  Stubbs  v. 
Lund,  7  Mass.  474. 
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What  is  the  effect  of  a  sale  of  goods  to  be  paid  for,  as 
in  this  case,  by  a  draft  at  one  day's  sight?  It  is  not  strictly 
or  literally  a  sale  to  be  paid  for  in  cash  on  delivery  of  the 
goods,  although  merchants  may  ordinarily  regard  it  in  their 
business  transactions,  as  practically  tantamount  to  it;  but 
with  the  days  of  grace  added  to  the  day  after  presentation 
and  acceptance  of  the  draft,  it  was  actually  equivalent  to  a 
sale  and  delivery  of  the  cargo  on  a  credit  of  four  days,  at 
least,  and  no  action  would  lie  for  the  price  of  it  until  after 
the  four  days  had  expired.  The  order  in  the  letter  of  M. 
Hunt  &  Co.  to  the  plaintiffs,  was  to  draw  on  them  for  the 
price  of  the  cargo  when  shipped  in  their  name  and  to  their 
order  at  one  day's  sight  with  bill  of  lading  attached,  which 
was  done  by  them,  and  this,  he  contended  and  asked  the 
court  to  charge  the  jury,  was  a  contract  of  sale  of  the  car- 
go by  the  plaintiffs  to  them,  on  credit,  or  on  time,  and  was 
not  a  sale  of  it  for  cash  to  be  paid  for  on  delivery.  The 
plaintiffs  had  no  right  to  retain  the  bill  of  lading  with  the 
draft  after  the  latter  had  duly  indorsed  their  acceptance 
upon  it,  because  the  cargo  was  not  to  be  delivered  to  them 
in  Baltimore,  but  upon  the  face  of  it,  to  their  order  at  No. 
40,  Commerce  Street  in  the  City  of  Boston,  and  was  shipped 
in  their  name,  as  the  purchasers  of  it,  in  the  City  of  Phila- 
delphia to  that  destination.  And  how  could  any  one  say 
that  was  not  a  delivery  of  it  to  them  from  that  moment, 
or  was  not  a  sale  and  delivery  of  it  to  them,  to  be  paid  for 
at  a  future  day?  M.  Hunt  &  Co.  were  themselves  the  char- 
terers of  the  schooner,  procured  the  captain  as  well  as  the 
vessel  for  the  voyage,  "shipped  by  M.  Hunt  &  Co."  says 
the  bill  of  lading,  and  the  defendant  as  master,  received 
the  cargo  as  theirs  and  signed  the  bill  of  lading  of  it  as 
such,  and  that  made  him  their  agent  and  carrier,  and  which 
made  him  responsible  alone  to  them  for  the  conveyance 
and  delivery  of  it  to  their  order  and  to  the  destination  des- 
ignated in  it.  The  plaintiffs  were,  therefore,  no  parties  to 
the  bill  of  lading  or  the  contract  of  shipment,  and  had  no 
control  or  authority  over  the  captain  or  the  cargo  in  his 
custody  and  possession  as  the  carrier  of  it,   and  had  no 
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right  of  action  against  him  in  any  case,  or  in  any  event, 
on  account  of  it.  And  so  obvious  was  the  fact  that  they 
had  no  right  or  property  in  it,  that  if  they  had  appHed  to 
any  insurance  company  to  insure  the  cargo  in  their  own 
name  and  disclosed  these  facts,  they  could  not  have  effect- 
ed an  insurance  upon  it. 

There  was  no  such  usage  or  custom  as  had  been  alleged 
and  contended  for  on  the  other  side,  that  the  National  Ex- 
change Bank  of  Baltimore  ought  not  to  have  suffered 
Montgomery  Hunt  to  detach  the  bill  of  lading  from  the 
draft  of  the  plaintiffs,  when  he  accepted  it  on  its  presenta- 
tion to  his  firm,  prevailing,  or  generally  recognized  and 
established  in  the  city  of  Baltimore,  or  in  the  State  of 
Maryland,  or  indeed,  any  where  else  in  the  country  at  that 
time.  For  the  evidence  of  the  plaintiffs  had  utterly  failed 
to  prove  that  any  such  common  or  general  usage  existed 
there,  or  elsewhere  in  the  country,  either  then,  or  now. 
And  not  until  it  has  been  clearly  shown  to  the  satisfaction 
of  the  court,  that  such  a  general  usage  has  been  established, 
as  would  import  whenever  a  bill  of  lading  is  attached  or 
pinned  to  a  draft  payable  after  sight,  an  instruction  to  all 
concerned  in  them  that  they  are  not  to  be  severed  or  de- 
tached from  each  other  until  the  maturity  and  payment  of 
the  draft,  it  cannot  be  considered  or  held  by  the  court  that 
any  contract  for  the  sale  of  goods  so  to  be  paid  for  was 
made  with  reference  to  it,  or  that  it  became  by  the  usage 
and  course  of  trade  and  the  implied  understanding  and  as- 
sent of  the  parties  to  it,  apart  of  the  contract.  For  the 
existence,  as  well  as  the  legal  effect  of  such  a  commercial 
usage  in  any  such  case  is.  after  all,  a  question  for  the  court, 
and  not  for  the  jury  to  decide. 

T.  F.  Bayard,  for  the  plaintiffs.  The  first  objection 
taken  on  the  other  side  which  he  should  notice  was  that 
the  demand  proved  was  not  sufficient,  the  evidence  in  re- 
gard to  which  was  that  a  positive  and  direct  demand,  both 
verbal  and  written,  was  made  by  the  plaintiffs  upon  the 
defendant  for  the  delivery  of  the  com  to  them,  to  which 
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he  responded  by  an  unqualified  and  peremptory  refusal 
without  either  demanding  the  freight,  or  stating  the  amount 
of  it,  which  he  was  bound  to  do,  if  he  intended  to  retain 
the  possession  of  it  for  that  reason,  or  to  set  it  up  as  a 
matter  of  defense  or  justification  in  the  present  action. 
But  his  first  and  last  and  only  reply  to  both  demands  uni- 
formly was,  that  he  would  not  give  up  the  com  until  he 
was*  compelled  by  law  to  do  so.  A  conditional  contract 
for  the  sale  of  goods  was  not  void  by  law  in  the  State  of 
Pennsylvania  unless  it  was  tainted  with  fraud,  actual  or 
constructive;  but  in  either  case,  the  question  of  fraud  is 
a  question  of  fact  to  be  decided  by  the  jury  under  the  in- 
structions of  the  court  as  to  the  rules  of  law  in  regard  to 
it.  But  in  this  case,  was  the  delivery  of  the  cargo,  or  of 
the  bill  of  lading  as  the  symbol  of  it,  absolute  or  condi- 
tional? It  was  conditional.  The  understanding  and  agree- 
ment between  the  plaintiffs  and  the  firm  of  M.  Hunt  &  Co. 
was,  as  had  been  distinctly  proved,  that  the  cargo  of  com 
was  to  be  paid  for  in  cash  on  the  delivery  of  it  to  the  latter 
on  board  the  vessel  in  Philadelphia,  and  it  wovdd  be  re- 
membered by  both  the  court  and  jury  that  it  had  been  as 
distinctly  proved  that  it  was  afterward  specially  requested 
of  the  plaintiffs  by  Montgomery  Hunt  that  as  soon  as  load- 
ed to  the  order  of  his  firm  and  the  bill  of  lading  was  so 
made  out,  they  should  draw  upon  his  firm  for  the  price  of 
it,  a  draft  at  one  day's  sight  with  the  bill  of  lading  attached, 
and  which  in  a  few  days  thereafter  was  done  in  accordance 
with  his  request.  But  although  it  was  so  done,  it  did  not 
involve,  in  the  apprehension  of  either  of  the  parties  to  it, 
the  slightest  deviation  or  departure  from  the  strict  terms 
of  their  original  agreement  and  understanding  that  it  was 
to  be  paid  for  in  cash  on  the  delivery  of  it  as  before  stated; 
because  it  had  also  been  as  clearly  and  distinctly  proved  in 
the  progress  of  the  trial,  that  a  pa^Tnent  by  draft  at  one 
day's  sight,  is  invariably  considered  in  all  commercial  cir- 
cles as  equivalent  to  a  payment  in  cash  on  delivery  of  the 
articles  sold.  It,  therefore,  remained  according  to  the 
true  intent  and  understanding  of  the  parties  to  the  con- 
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tract  of  sale,  a  substantial  part  and  condition  of  it  that  the 
corn  was  to  be  paid  for  on  the  delivery  of  it,  and  before 
the  purchasers  had  parted  with  the  possession  of  it  and 
had  sold  and  transferred  their  apparent  right  and  property 
in  it  to  another,  or  by  an  immediate  indorsement  and  ne- 
gotiation, or  transfer  of  the  bill  of  lading  to  an  entire 
stranger  to  their  contract  and  understanding  for  a  valua- 
ble consideration,  and  without  any  notice  of  it,  to  absolute- 
ly divest  the  plaintiffs  of  any  right,  title  or  property  what- 
ever in  it,  and  without  ever  paying  them  a  solitary  cent 
for  it.  Such  an  act  was  not  only  a  gross  and  manifest 
breach  of  the  terms  of  the  contract  and  the  condition  of 
sale,  but  if  it  was  done  as  there  was  every  reason  for  be- 
lieving, by  that  firm  in  full  view  and  expectation  of  its 
speedy  failure,  and  with  the  secret  knowledge  and  convic- 
tion that  it  was  even  then  utterly  and  hopelessly  bankrupt, 
it  was  even  more  than  that,  and  far  worse,  for  it  was  in 
that  case,  a  flagrant  and  flagitious  fraud,  if  not  a  crime, 
to  obtain  the  possession  of  the  property  under  such  cir- 
cumstances and  with  such  a  base  and  fraudulent  intention. 
And  such  a  breach  of  the  condition  of  the  contract  of  sale 
would  wholly  avoid  it  on  their  part,  and  could  give  them 
no  legal  right,  title,  or  property  in  the  cargo,  although  de- 
livered to  them  under  it.  Story  on  Sales,  313.  Black  on 
Sal£s,  151.  4  Wash.  494.  2  Smith's  Ld.  Ca.  1095. 
Add.  on  Contr.  262.  Abb.  on  Ship.  327,  328.  Brandt  v. 
Bowlby,  2  Barn.  &  Ad.  932.  And  a  dehvery  of  the  goods 
sold  under  such  circumstances,  will  not  be  allowed  to  de- 
feat the  real  intention  of  the  vendor,  and  the  understand- 
ing of  both  the  vendor  and  vendee,  when  so  delivered.. 
Saltus  V.  Everett,  20  Wend.  274. 

After  reviewing  the  evidence  at  large,  he  asked  the" 
court  to  charge  the  jury  that  if  the  firm  of  M.  Hunt  &  Co. 
obtained  possession  of  the  bill  of  lading  contrary  to  the 
terms  of  the  contract  and  the  intention  of  the  plaintiffs; 
it  was  a  fraudulent  transaction  on  their  part  and  vested 
no  right  of  property  in  them  in  the  cargo  which  it  rep- 
resented,   and,    therefore,    their   indorsement    and    delivery 
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of  it  to  the  firm  of  Thomas  D.  Quincey  &  Co.  transferred 
no  property  in  it  to  the  latter,  unless  they  took  it  in  en- 
tire good  faith,  and  without  any  notice  or  knowledge  of 
the  manner  in  which  M.  Hunt  &  Co.  had  obtained  the  pos- 
session of  it,  and  also  without  any  good  ground  or  reason 
to  surmise  or  suspect  that  they  had  obtained  the  posses- 
sion of  it  contrary  to  the  intention  of  the  plaintiffs  and 
their  contract  of  sale  with  that  firm  for  the  cargo  of  com 
in  question,  and  that  it  was  incumbent  in  law  upon  them, 
as  the  indorsees  of  it,  to  prove  to  the  satisfaction  of  the 
jury  that  they  so  received  it,  or  the  verdict  should  be  for 
the  plaintiffs. 

Gilpin,  C.  J.,  charged  the  Jury.  This  is,  as  you  are  aware, 
an  action  of  replevin,  in  which,  under  the  pleadings,  is 
involved  the  question  of  the  ownership  of  the  property 
which  is  the  subject  of  controversy.  In  order  to  entitle 
the  plaintiffs  to  a  verdict  in  their  favor,  they  must  show 
that  at  the  time  the  property  was  taken  under  the  writ  of 
replevin  it  belonged  to  them.  If  they  have  failed  to  es- 
tablish their  ownership  of  the  property  at  that  tim.e,  or  if 
it  appears  that  the  property  then  belonged  either  to  M. 
Hunt  &  Co.  or  to  Thomas  D.  Quincey  &  Co.,  your  verdict 
should  be  in  favor  of  the  defendant.  The  controversy 
between  the  parties  is  not,  it  would  seem,  so  much  in  re- 
gard to  the  real  facts  of  the  case,  as  it  is  in  respect  to  the 
conclusions  of  law  arising,  or  to  be  deduced  from  these 
facts.  And,  this  being  the  case,  I  propose  to  state  to  you 
such  of  the  material  facts  as  are  not  disputed,  in  order 
that  you  may  the  more  readily  understand  what  I  shall 
have  to  say  upon  the  questions  of  law  which  have  been 
presented  by  counsel  on  both  sides,  and  upon  which  they 
have  requested  the  court  to  instruct  you. 

It  appears  from  the  evidence  that  the  firm  of  M.  Hunt 
&  Co.  of  Baltimore,  had  at  different  times  since  the  year 
1863,  purchased  from  H.  H.  Mears  &  Son  of  Philadelphia, 
the  plaintiffs  in  this  action,  sundry  cargoes  of  grain  amount- 
ing in  the  aggregate  in  value,  to  the  sum  of  one  hundred 
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and  fifty  or  two  hundred  thousand  dollars;  so  that  it  is 
thus  made  manifest  to  you  that  their  business  transac- 
tions with  each  other,  extending  through  a  period  of 
about  three  years,  were  of  considerable  magnitude.  It  al- 
so appears  from  the  testimony  of  Montgomery  Hunt  that 
H.  H.  Mears  &  Son  were  in  the  habit  of  drawing,  from 
time  to  time,  on  M.  Hunt  &  Co.  for  the  value  of  these 
several  purchases,  at  one  and  three  days'  sight.  And 
some  time  in  the  latter  part  of  February  1867,  M.  Hunt 
&  Co.  applied  to  H.  H.  Mears  &  Son  personally,  and  also 
by  letters,  to  purchase  from  them  a  cargo  of  ten  or  twelve 
thousand  bushels  of  com,  and  the  latter  firm  agreed  to 
sell  and  supply  the  same,  and  in  pursuance  of  such  agree- 
ment they  afterward  delivered  on  board  of  the  schooner 
Paugusset.  then  lying  in  the  port  of  Philadelphia,  of 
which  the  defendant  was  master,  eleven  thousand  four 
hundred  and  fifty  one  ff  bushels  of  com  "per  account 
of  M.  Himt  &  Co."  On  the  1st.  of  March  M.  Hunt  &  Co. 
wrote  to  H.  H.  Mears  &  Son  saying,  "You  will  have  her 
[meaning  the  schooner  Paugussetj  loaded  by  Monday  if 
weather  continues  good.  The  bill  of  lading  make  same 
as  Waples'  to  order — will  name  point  by  telegraph  to- 
morrow— draw  w^hen  loaded  at  one  day's  sight,  bill  of  lad- 
ing attached — try  and  get  exchange  as  light  as  possible." 
They  wrote  again  to  H.  H.  Mears  &  Son  on  the  fourth 
of  the  same  month  saying  "The  Schooner  Paugusset 
will  sail  for  Boston  and  report  to  No.  40,  Commerce 
Street."  On  the  sixth  of  the  same  month,  March  1867, 
H.  H.  Mears  &  Son  caused  to  be  prepared  three  bills  of 
lading  in  the  names  of  M.  Hitnt  &  Co.,  as  shippers  of 
the  com,  and  had  them  duly  executed  by  the  defendant, 
as  Captain  of  the  Schooner,  and  two  of  them  were  then 
delivered  by  the  Captain  to  H.  H.  Mears  &  Son.  The 
bills  of  lading  were  in  fact  made  out  by  Mr.  B.  H.  Tatum, 
the  clerk  or  cashier  of  H.  H.  Mears  &  Son,  in  their  coun- 
ting house  in  the  names  of  M.  Hunt  &  Co.  according  to 
their  request,  and  with  the  sanction  and  approval  of  H. 
H.   Mears  &  Son.     The  witness,  Tatum,  savs  he  remem- 
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bers  that  M.  Hunt  &  Co.  on  two  previous  occasions  pur- 
chased cargoes  of  grain  of  H.  H.  Mears  &  Son.  He  recol- 
lects the  purchase  of  a  cargo  in  the  preceding  month  of 
January,  but  cannot  say  who  were  named  in  the  bill  of 
lading  as  the  shippers;  the  proof,  however,  shows  that  M. 
Hunt  &  Co.  were  named  in  the  bills  of  lading  as  the 
shippers  of  this  cargo.  He  states  that  the  cargo  of  the 
sixth  of  March  was  sold  for  cash,  but  that  H.  H.  Mears  & 
Son  drew  at  one  day's  sight  at  the  request  of  M.  Hunt  & 
Co.  as  contained  in  their  letter  of  the  first  of  March  1867. 
The  bill  of  lading  offered  in  evidence  is  in  the  following 
form: — Shipped  in  good  order  and  condition  by  M.  Hunt 
&  Co.  in  and  upon  the  Schooner  called  the  Paugusset 
whereof  Joseph  Waples  is  master  for  the  present  voyage, 
now  lying  in  the  port  of  Philadelphia  and  bound  to  Bos- 
ton, Mass.,  eleven  thousand  four  hundred  and  fifty-one  fl 
bushels  corn  to  be  delivered — being  marked  and  num- 
bered in  the  margin;  to  be  delivered  in  like  good  order 
and  condition  at  the  aforesaid  Port  of  Boston,  Mass.,  (the 
dangers  of  the  seas  only  excepted)  unto  order,  or  to  as- 
signs, he  or  they  paying  freight  for  the  said  goods  at  the 
rate  of  ten  cents  per  bushel,  weight,  without  primage 
and  average  accustomed.     Witness,  &c. 

Dated  Philadelphia  6th.  of  March  1867. 

JOSEPH  WAPLES. 

Indorsed   on   the   back    "To   the   order   of   Thomas    D. 
Quincey  &  Co." 

M.  HUNT  &  CO." 

On  the  same  day,  March  6th.  1867,  H.  H.  Mears  &  Son 
drew  on  M.  Hunt  &  Co.  at  one  day's  sight  for  the  stim  of 
$11908.65,  that  being  the  value  of  the  cargo  including  the 
exchange  or  discount  on  the  draft,  and  indorsed  the  draft 
with  the  bill  of  lading  attached,  to  the  Philadelphia  Nation- 
al Bank — the  Bank  taking  the  draft  from  them  as  cash, 
and  placing  the  proceeds  to  their  credit.  The  draft  is  as 
follows : 
"$ll,908TVa.  Philadelphia,    March   6th.    1867. 

One  day  after  sight  pay  to  the  order  of  ourselves  Eleven 
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thousand  nine  hundred  and  eight  ,Vff  dollars,  value  received, 
which  place  to  account  of 

H.  H.  MEARS  &  SON." 

"To  M.  Hunt  &  Co.  Baltimore." 

It  is  indorsed  on  the  back  "H.  H.  Mears  &  Son."  I  may 
here  remark  that  upon  the  transfer  of  the  draft  to  the 
Philadelphia  Bank  by  the  indorsement  of  H.  H.  Mears  & 
Son,  it  ceased  to  belong  to  them  and  became  the  property 
of  the  bank.  The  Philadelphia  Bank  immediately  in- 
dorsed and  remitted  the  same  with  the  bill  of  lading  at- 
tached, to  the  National  Union  Bank  of  Baltimore  for  ac- 
ceptance and  collection.  On  the  next  day,  March  the  7th, 
the  draft  with  the  bill  of  lading  attached  to  it  by  a  pin,  was 
presented  by  Mr.  Monnier,  the  collection  clerk  of  the  Na- 
tional Union  Bank  of  Baltimore,  to  Montgomery  Hunt,  of 
the  firm  of  M.  Hunt  &  Co.  for  acceptance,  who  upon  ac- 
cepting the  same  in  the  name  of  his  firm,  detached  the  bill 
of  lading,  and  retained  it  in  his  possession,  without  objec- 
tion on  the  part  of  the  bank  clerk.  Mr.  Monnier,  how- 
ever, says  that  he  had  objected  on  a  previous  occasion, 
namely,  on  the  occasion  of  presenting  the  draft  for  $10,000 
in  the  month  of  January  preceding,  for  acceptance,  but 
that  Mr.  Hunt  said  they  had  always  detached  and  kept  the 
bill  of  lading  on  accepting  the  draft;  and  so  he  kept  it. 
But  Mr.  Monnier  says  expressly  that  he  did  not  object  to 
Mr.  Hunt's  detaching  the  bill  of  lading  which  accompanied 
the  draft  of  the  6th  of  March.  He  says  that  he  had  not 
then  received  any  instructions  from  the  bank  on  the  sub- 
ject, but  that  some  six  months  afterward  he  received  in- 
structions not  to  allow  bills  of  lading  to  be  detached  until 
the  drafts  had  been  paid.  Messrs.  Hursteine  and  Lever- 
ing, both  dealers  in  grain  in  Philadelphia,  say  that  a  bill 
of  lading  attached  to  a  draft,  is  pledged  as  security  for  the 
payment  of  the  draft,  and  that  an  acceptor  has  no  right  to 
detach  it  until  he  has  paid  the  draft.  Mr.  Torry,  the  Vice 
President  of  the  Com  Exchange  Bank  of  Philadelphia, 
says  the  "usage"  is  to  hold  the  bill  of  lading  until  the  draft 
is  paid,  or  until  satisfactory  arrangements  are  made  with 
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the  bank  for  its  payment.  That  sometimes  the  bank  per- 
mits acceptors  to  detach  the  bill  of  lading  before  payment 
of  the  draft,  but  in  the  absence  of  instructions  he  should 
not  consider  himself  as  having  any  authority  or  right  to 
allow  it  to  be  detached,  or  delivered  up  to  the  acceptor; 
and  that  if  he  should  do  so,  it  would  be  at  the  risk  and  re- 
sponsibility of  the  bank,  and  that  if  the  bank  had  dis- 
counted the  draft,  or  were  the  holders  of  it  for  value,  they 
would,  as  owners  of  the  draft,  be  entitled  to  hold  the  bill 
of  lading  attached  to  it,  as  security  for  its  payment;  or 
they  might  on  acceptance  permit  the  acceptor  to  detach 
and  retain  the  bill  of  lading,  but  that  if  the  bank  did  so, 
it  would  be  at  its  own  proper  risk,  so  far  as  the  interests 
of  the  drawer  were  concerned.  Such  it  appears,  Mr.  Torry 
understands  the  "usage"  to  be,  and  such  the  responsibil- 
ity of  the  bank,  as  resulting  from  that  usage.  James  Bar- 
ret, however,  who  has  been  engaged  in  the  grain  business 
for  twenty-one  or  two  years,  does  not  know  of  any  estab- 
lished usage  in  the  trade  to  retain  or  detain  the  bill  of  la- 
ding until  the  draft  has  been  paid.  He  understands  the 
object  of  attaching  the  bill  of  lading  to  the  draft  to  be  to 
show  the  acceptor  that  the  produce  or  goods  has  or  have 
been  shipped — "that  the  stuff  has  gone  forward" — and 
has  been  consigned  to  the  acceptor,  so  that  he  may  know 
that  he  may  with  safety  accept  the  draft.  Montgomery 
Hunt  states  that  in  his  business  the  bills  of  lading  have 
always  been  delivered  up  to  him  on  his  acceptance  of  the 
accompanying  drafts,  and  that  no  objection  was  ever  made 
to  his  detaching  and  retaining  them. 

On. the  7th  of  March,  M.  Hunt  &  Co.  drew  on  Thomas 
D.  Quincey  &  Co.  of  Boston  at  sight,  for  the  sum  of 
$10,350,  in  favor  of  the  Bank  of  Commerce  in  Baltimore, 
and  delivered  the  draft  to  the  said  bank  with  the  bill  of 
lading  attached,  indorsed  on  the  back  thereof  "to  the 
order  of  Thomas  D.  Quincey  &  Co."  The  Bank  of  Com- 
merce immediately  remitted  the  same  to  the  National  Ex- 
change Bank  of  Boston  for  collection,  which  draft  upon 
being  presented,  on  the  ninth  of  March  1867,  to  Thomas 
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D.  Quincey  &  Co.  was  paid  by  them,  and  the  same  with  the 
bill  of  lading  was  delivered  up  to  them.  On  the  11th  of 
March  1867,  the  draft  drawn  by  H.  H.  Mears  &  Son  on  M. 
Hunt  &  Co.  was  duly  protested  for  non-payment,  and  re- 
turned to  the  Philadelphia  Bank,  and  has  not  since  been 
paid  by  M.  Hunt  &  Co.  And  on  the  12th  of  March  1867, 
M.  Hunt  &  Co.  made  an  assignment  of  all  their  property 
for  the  benefit  of  their  creditors.  I  have  thus,  I  think, 
with  substantial  accuracy,  stated  the  most  material  facts  of 
this  case.  If,  upon  reviewing  the  evidence,  you  find  I  have 
misstated  any  fact,  I  beg  of  you  to  correct  it;  or  if,  on  the 
other  hand,  I  have  omitted  any  material  fact,  I  hope  your 
better  recollection  will  supply  it.  You  are  not  to  be  gov- 
erned by  my  statement,  but  by  the  evidence  before  you  and 
as  you  remember  the  evidence  to  be.  You  will  consider 
these  and  all  subsidiary  or  surrounding  facts  or  circum- 
stances, and  indeed,  every  thing  disclosed  by  the  testimony 
which  may  throw  light  upon  the  subject  of  your  delibera- 
tions. 

Now,  gentlemen,  if  I  understand  the  argument  of  coun- 
sel, or  the  grounds  upon  which  the  plaintiffs  claim  the 
property  in  dispute,  they  are  substantially  these.  They 
insist  in  the  first  place,  that  there  never  was  any  real  or 
valid  contract  of  purchase  and  sale  of  the  com  in  ques- 
tion, between  M.  Hunt  &  Co.  and  the  plaintiff.  In  other 
words,  they  say  that  M.  Hunt  &  Co.  never  had  any  title  to, 
or  property  in  the  com,  either  legal  or  equitable,  by  reason 
of  the  fraud  which  they  allege  M.  Hunt  &  Co.  practiced 
upon  the  plaintiffs;  and  that  as  the  former  could  not  pass 
to  another  a  greater  or  better  title  than  they  themselves 
had,  they  having  no  valid  title,  could  not  by  any  act  of 
theirs,  convey  to  or  vest  in  Thomas  D.  Quincey  &  Co.  a 
good  title,  although  the  latter  firm  may  have  been  inno- 
cent purchasers  of  the  com  for  value.  And,  secondly, 
that  if  M.  Hunt  &  Co.  had  any  title  to,  or  property  in  the 
com  by  force  of  the  alleged  contract  of  sale,  it  was  a 
tainted  title  by  reason  of  fraud,  and  therefore  a  defeasible 
and  revocable  title  at  the  option  of  the  plaintiffs,  unless 
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Thomas  D.  Quincey  &  Co.  were  innocent  purchasers  for 
value.  They  also  insist  that  if  M.  Hunt  &  Co.  are  shown 
to  be  fraudulent  purchasers,  the  burden  of  proof  on  this 
point  is  shifted,  and  that  under  this  aspect  of  the  case, 
it  becomes  incimibent  upon  Thomas  D.  Quincey  &  Co.  to 
show  by  affirmative  proof  that  they  are  innocent  pur- 
chasers for  value,  that  is  to  say,  that  they  purchased  for 
value  without  knowledge  or  notice  of  fraud.  They,  there- 
fore, contend  generally  and  broadly  that  M.  Hunt  &  Co. 
were  fraudulent  purchasers,  that  they  obtained  possession 
•of  the  com,  and  of  the  bill  of  lading  by  fraud,  and  that 
Thomas  D.  Quincey  &  Co.  purchased  from  M.  Hunt  &  Co. 
with  knowledge  or  notice  of  the  fraud,  and  must,  there- 
fore, be  deemed  and  taken  to  be  parties  to  it.  On  the 
other  hand,  the  counsel  for  the  defendant  contend  first, 
that  there  was  no  fraud  on  the  part  of  M.  Hunt  &  Co.  in 
making  the  purchase  of  the  corn,  nor  in  obtaining  pos- 
session of  tbe  bill  of  lading;  that  M.  Hunt  &  Co.  and  the 
plaintiffs  were  well  known  to  each  other  ever  since  the 
year  1863;  that  between  that  time  and  March  6th,  1867, 
the  plaintiffs  had  sold  to  them  from  $150,000  to  vS200,000 
worth  of  grain,  that  previous  cargoes  had  been  purchased 
on  the  same  terms  as  to  time  and  mode  of  payment,  that 
bills  of  lading  for  another,  or  other  cargoes,  had  been  made 
out  by  the  plaintiflE  in  the  names  of  M.  Hunt  &  Co.  as 
shippers,  and  the  bills  of  lading  forwarded  to  them  at- 
tached to  the  drafts,  and  that  they  had  alwa}-s  detached 
the  bill  of  lading  upon  accepting  the  draft,  and  in  doing 
so,  they  had  not  violated  any  established  usage  of  trade, 
but  had  only  done  what  they  had  a  perfect  right  to  do, 
as  no  such  usage  as  that  contended  for  existed  in  Balti- 
more, nor  in  Philadelphia.  And  generally,  they  insist 
that  there  is  no  evidence  before  you,  showing  any  fraud- 
ulent intention  or  conduct  on  the  part  of  M.  Hunt  &  Co. 
Secondly,  they  say,  even  assuing  for  the  sake  of  the 
argument  that  M.  Hunt  &  Co.  were  guilty  of  fraud  in 
making  the  purchase  of  the  com,  and  in  obtaining  pos- 
session of  the  bill  of  lading,  and  that  theirs  was  a  defeas- 
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ible  and  revocable  title  before  the  interests  of  innocent 
third  parties  intervened,  yet,  that  Thomas  D.  Quincey  & 
Co.  being  innocent  purchasers  for  value,  and  taking  the 
bill  of  lading  under  the  indorsement  of  M.  Hunt  &  Co. 
without  notice  or  knowledge  of  the  fraud,  acquired  a 
valid  and  indefeasible  title  against  the  plaintiffs. 

You  thus  perceive,  gentlemen,  that  the  first  question  for 
you  to  inquire  about  and  decide  is,  whether  M.  Hunt  & 
Co.  were  guilty  of  fraud  in  procuring  the  contract,  or  in* 
obtaining  possession  of  the  com  and  the  bill,  of  lading. 
And  in  case  you  shall  be  of  opinion  that  it  has  been  shown 
that  they  were  guilty  of  fraud  in  this  regard,  then  in  the 
next  place  you  will  inquire  and  decide  whether  their  fraud, 
that  is,  fraud  on  the  part  of  M.  Hunt  &  Co.  affects  the  ti- 
tle of  Thomas  D.  Quincey  &  Co.  And  in  order  to  aid  you 
in  arriving  at  just  .conclusions  in  regard  to  these  questions, 
it  is  our  duty  to  state  to  you  as  concisely  as  w^e  can,  what 
we  understand  to  be  the  rules  of  law  applicable  to  fraudu- 
lent purchases,  and  when,  and  under  what  circumstances, 
and  to  what  extent,  the  rights  of  third  parties  may  be  af- 
fected by  fraud. 

But  before  doing  so,  I  take  occasion  to  advert  for  a 
moment,  to  the  doctrine  which  has  been  urged  in  the 
argument,  in  relation  to  what  is  called  the  usage  of  trade 
in  regard  to  detaching  Bills  of  Lading  from  drafts,  upon 
acceptance  of  the  latter.  There  can  be  no  doubt  that  the 
known  and  received  usage  of  a  particular  trade,  and  the 
established  course  of  commercial  dealings  under  it,  are 
tacitly  annexed  to  the  terms,  and  become  part  of  a  com- 
mercial contract.  As,  for  instance,  although  a  draft  is  on 
the  face  of  it  made  payable  at  a  future  day  certain,  yet  the 
three  additional  days  of  grace,  according  to  the  known  and 
established  custom  of  merchants,  are  understood  to  be 
annexed  to,  and  constitute  a  part  of  the  contract.  And 
yet,  even  quite  a  number  of  Banks,  or  mercantile  firms  or 
houses  in  a  large  commercial  City,  can  not  by  their  prac- 
tice estabhsh  a  commercial  usage,  so  as  to  make  it  binding 
as  such,  on  the  trading  community  generally.     The  estab- 
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lished  custom  or  usage  of  a  trade,  is  undoubtedly  the  law 
of  that  trade.  But  to  make  it  binding,  it  must  be  cer- 
tain, uniform,  reasonable  and  general,  and  of  long  stand- 
ing, or,  at  least,  of  such  long  standing  as  to  have  become 
so  generally  known,  recognized  and  acted  on  by  the  trade, 
as  to  raise  a  fair  presumption  that  the  parties  in  entering 
into  their  engagements,  did  so  with  a  silent  reference  to 
the  usage,  and  a  tacit  agreement  that  their  rights  and 
responsibilities  should  be  determined  by  it.  It  must  be 
the  usage  of  the  trade  generally,  and  not  the  practice  of  a 
portion  merely  of  the  trade,  or  of  particular  firms  or  houses 
or  banking  establishments;  for  such  limited  or  partial  prac- 
tice will  not  be  sufficient  to  establish  a  commercial  usage 
in  the  sense  in  which  these  terms  are  understood  in  the 
law.  Moreover,  it  does  not  follow  that  because  a  cus- 
tom or  usage  is  recognized  as  obligatory  in  Philadelphia 
or  New  York,  that  it  is  recognized  as  such  in  Baltimore 
or  New  Orleans,  or  has  any  force  or  effect  in  these  latter 
cities.  The  custom  or  usage  in  one  State,  may  not  be  the 
same  in  another.  The  States  of  the  Union  in  regard  to 
commercial  purposes,  stand  in  the  relation  of  foreign 
states  toward  each  other,  so  that  a  custom  or  usage  in  one 
State,  is  not  necessarily  binding  or  obligatory  upon  per- 
sons engaged  in  the  same  trade  in  another  State.  Now,  it 
does  not  appear  from  any  evidence  in  this  case,  that  any 
such  usage  as  that  contended  for  by  plaintiffs'  counsel,  has 
ever  at  any  time  existed  in  Baltimore,  or  in  the  State  of 
Maryland.  And  in  the  absence  of  affirmative  proof,  you 
can  not  presume  the  existence  of  such  a  usage.  Again,  in 
the  absence  of  proof  of  instructions  by  H.  H.  Mears  &  Son 
to  the  Philadelphia  Bank,  and  from  the  latter  to  the  Bal- 
timore Bank,  not  to  allow  the  bill  of  lading  to  be  detached 
from  the  draft  before  payment,  you  will  not  be  justified  in 
assuming  that  any  instructions  upon  the  subject  had  ever 
been  given. 

Having  thus  endeavored  to  explain  to  you,  our  views 
of  the  law  in  respect  to  what  are  called  customs  or  use- 
ages   of   trade,    I    now   pass   to   the   consideration   of    the 
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question  of  fraud  generally,  and  the  rules  of  law  appli- 
cable to  the  subject,  which  it  is  the  duty  of  the  court  to 
state  for  your  guidance  in  investigating  the  questions  of 
fact  submitted  for  your  decision.  And  here  allow  me 
to  say  at  the  very  outset,  that  good  faith  and  fair  dealing 
lie  at  the  very  foundation  of  all  valid  contracts,  and  that 
the  law  abhorring  fraud  of  every  nature  and  description 
as  it  does,  will  unkennel  and  expose  it  wherever  it  can 
be  found,  no  matter  how  many,  or  what  may  be  the  char- 
acter of  the  disguises  which  surround  it.  It  may  be  laid 
down  as  a  general  rule,  that  all  contracts  incepted  in 
fraud  or  tainted  with  fraud,  are  voidable  contracts.  Now 
actual  or  positive  fraud  may  be  said  to  be  any  false  rep- 
resentation, deceit,  device,  or  artifice  used  by  one  person 
with  intent,  or  for  the  purpose  of  deceiving  and  mislead- 
ing another  to  his  injury.  It  assumes  every  shape  and 
form,  however.  And,  therefore,  courts  of  justice  have 
found  it  difficult  to  lay  down  any  very  exact  rules  in  re- 
gard to  its  nature,  or  to  give  any  very  accurate  definition 
of  the  term  itself,  or  to  prescribe  any  very  definite  rules 
as  to  the  evidence  necessary  to  establish  the  fact  of  fraud. 
And  hence,  they  have  refrained  from  attempting  to  do  so 
from  a  prudent  fear  that  they  might  thereby  so  limit  their 
powers  of  investigation,  as  to  afford  opportunity  to  in- 
genious dishonesty  successfully  to  evade  the  laws.  I  shall 
not,  therefore,  undertake  to  give  you  any  precise  defini- 
tion of  the  term,  but  shall  content  myself  by  merely  say- 
ing to  you  that  the  fact  of  fraud  must  be  proved,  either 
directly  or  inferentially  as  others  facts  are  proved,  by  the 
circumstances  attending  or  surrounding  the  particular 
transaction  which  is  the  subject  of  controversy.  Fraud 
is  never  presumed  to  exist.  On  the  contrary,  it  must  be 
clearly  established  by  the  evidence.  For  where  the  cir- 
ctimstances  attending  the  transaction  are  of  a  doubtful 
character  merely,  or  raise  but  a  bare  suspicion  of  fraud  in 
regard  to  the  party  charged  therewith,  they  will  not  be 
sufficient  evidence  of  the  fact.  The  circumstances  relied 
on  must  be  of  such  a  nature  as  to  raise  more  than  a  mere 
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suspicion  of  fraud;  they  must  be  of  such  significance  and 
force  as  clearly  to  establish  the  facts  in  the  judgment  of 
the  jury.  It  is  not  necessary,  however,  that  the  proof 
should  be  direct  and  positive,  it  will  be  sufficient  if  the 
circumstances  disclosed  by  the  evidence,  manifestly  show 
that  fraud  has  been  practiced  by  the  party. 

A  contract  which  has  been  incepted  in  fraud,  is  so  vi- 
tiated by  it  that  it  may  be  rescinded  and  avoided,  or  not, 
at  the  option  of  the  injured  party.  And  if  it  be  a  con- 
tract of  sale,  the  seller  may  reclaim  the  goods,  provided 
the  rights  of  a  third  party  as  a  bona  fide  purchaser  of 
them  have  not  intervened.  But  the  right  of  the  seller  to 
rescind  or  avoid  the  contract,  and  reclaim  the  goods  from 
the  buyer  on  the  ground  of  fraud,  exists  only  so  long  as 
the  goods  are  in  the  hands  of  the  fraudulent  purchaser, 
or  of  some  one  who  has  taken  them  of  such  fraudulent 
purchaser  wdth  knowledge  of  the  fraud  by  which  they 
were  originally  obtained.  I  have  already  said  that  in 
case  of  fraud  on  the  part  of  the  buyer,  the  seller  may 
avoid  the  contract  before  the  interests  of  third  parties,  in 
good  faith  and  for  value,  become  involved  in  the  transac- 
tion. Until  then,  it  is  at  the  seller's  option  to  avoid,  or 
affirm  the  contract.  But  until  the  contract  is  rescinded  or 
avoided,  the  title  or  property  in  the  goods  is  in  the  buyer, 
and  he  may  sell  or  dispose  of  them  to  a  bona  fide  purchaser 
for  value,  and  thus  vest  in  him  a  good,  indefeasible,  and 
irrevocable  title  to  the  property.  It,  therefore,  follows 
both  justly  and  logically,  that  a  purchaser  for  a  valuable 
consideration  without  knowledge  or  notice  of  fraud,  takes 
a  valid  title  from  the  fraudulent  buyer  which  can  not  be 
defeated  by  the  original  vendor.  And  a  consignee  of 
goods  who  in  good  faith  makes  advances  upon  them, 
stands  precisely  in  the  same  position  as  a  purchaser  for 
value,  as  against  the  original  vendor,  and  the  same  prin- 
ciples of  law  in  this  regard,  apply  to  his  case.  And  permit 
me  to  say  that  this  doctrine  of  the  law  is  most  reasonable 
and  just,  because  the  owner  having  voluntarily  parted 
with  his  goods  and  clothed  the  buyer  with  a  title  which  is 
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good  until  the  seller  avoids  it,  which  he  may  do,  or  not, 
as  he  pleases,  it  is  through  his  own  act  that  the  buyer  from 
him  is  enabled  to  re-sell  the  goods;  and,  therefore,  a 
bona  fide  purchaser  of  them  without  knowledge  of  the  cir- 
cimistances  ought  not  to  be  made  to  suffer.  After  delivery 
of  the  goods  in  pursuance  of  a  sale,  the  seller  can  not 
rescind  the  contract,  or  reclaim  the  goods  on  the  ground 
of  fraud  without  proving  deceptive  assertions,  or  false  rep- 
resentations, in  some  form  or  other,  fraudulently  made  to 
induce  him  to  part  with  his  property.  Mere  insolvency  of 
the  buyer,  though  well  known  to  himself  and  concealed 
from  the  seller,  does  not  in  itself  furnish  sufficient  grounds 
for  rescinding  a  contract  of  sale.  Nor  will  the  fraudulent 
purchasing  and  obtaining  of  goods  with  an  intention  of 
never  paying  for  them  of  itself  render  the  contract  of  sale 
absolutely  void,  even  as  between  the  seller  and  buyer;  yet, 
it  will  render  it  voidable  at  the  election  of  the  seller,  but 
if  the  goods  are  sold  by  such  fraudulent  buyer  to  an  inno- 
cent third  party  for  value,  the  latter  will  take  and  hold 
them  by  a  valid  title.  And,  therefore,  it  m.ay  be  laid 
down  as  settled  law,  that  although  as  between  the  original 
parties,  a  sale  and  delivery  of  goods  obtained  by  fraud  is 
voidable,  and  may  be  rescinded  at  the  option  of  the  seller, 
and  the  goods  reclaimed  from  the  fraudulent  purchaser, 
yet,  as  heretofore  intimated,  if  the  goods  have  passed  into 
the  hands  of  a  bona  fide  purchaser  for  value,  without  knowl- 
edge or  notice  of  the  fraud,  such  purchaser  will  take  a 
title  which  can  not  be  revoked  or  impeached  by  the  de- 
frauded seller. 

A  bill  of  lading  by  the  custom  of  merchants  and  accord- 
ing to  the  principles  of  the  common  law,  is  held  to  be,  in  a 
certain  sense,  a  negotiable  instrument,  that  is,  an  instru- 
ment transferable  by  indorsement.  And,  indeed,  it  is  well 
settled  in  the  law  that  the  indorsee  of  a  bill  of  lading  who 
holds  it  for  value,  or  who  has  in  good  faith  made  advances 
on  the  receipt  of  it,  has  as  good  and  effectual  a  title  to  the 
goods  which  it  represents,  as  he  could  have  obtained  by 
the  actual  manual  delivery  to  him  of  the  goods  themselves. 
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In  other  words,  the  indorsement  and  deHvery  of  a  bill  of 
lading  is  equivalent  to  a  delivery  of  the  goods;  so  that, 
according  to  the  principles  of  commercial  law,  the  in- 
dorsement of  a  bill  of  lading  for  a  valuable  consideration 
without  notice  of  fraud,  or  of  any  adverse  interest,  vests 
in  the  indorsee  an  indefeasible  title  and  makes  him  the 
absolute  owner  of  the  goods  against  all  the  world.  No 
amount  of  fraud  on  the  part  of  the  person  who  indorsed 
the  bill  of  lading,  can,  in  the  least,  affect  the  title  of  the 
indorsee  to  the  goods,  for  the  plain  reason  that  his  title  is 
that  of  an  honest  purchaser  without  knowledge  or  notice 
of  any  defect  in  the  seller's  title,  or  any  sufficient  reason 
to  believe  or  suspect  that  fraud  has  been  committed  in  the 
original  purchase.  Nor  will  the  rights  of  such  bona  fide 
endorsee  be  altered  or  prejudiced  by  the  fact  that  the  per- 
son from  whom  he  purchased,  had  effected  the  contract 
with  the  first  seller,  or  obtained  possession  of  the  goods  by 
means  of  false  and  fraudulent  representations.  As  re- 
gards sales  for  cash  and  sales  on  condition,  and  the  ques- 
tions of  law  in  respect  to  such  sales  which  have  been 
raised  and  argued  by  counsel,  it  is  only  necessary  for  us  to 
say  to  you,  in  the  language  of  Judge  Bartoll  that  a  "bona 
fide  purchaser  without  notice  of  the  condition  upon  which 
his  vendor  had  acquired  possession  of  the  goods,  will  be 
protected  against  the  claim  of  the  original  vendor  in  the 
same  manner  where  the  sale  and  delivery  are  conditional, 
as  where  the  possession  has  been  obtained  by  fraud." 

And  now,  gentlemen,  I  beg  to  recall  your  attention 
closely  to  the  consideration  of  all  the  facts  of  this  case. 
The  question  to  be  determined  by  you  is  whether  such 
fraud  has  been  established  by  the  evidence,  as  will  affect 
the  title  of  Thomas  D.  Quincey  &  Co.  to  the  com  in  dis- 
pute. And  in  regard  to  this  question  we  again  say  to  you 
that  fraud  can  not  be  presumed,  but  must  always  be 
proved  as  any  other  fact.  Now,  if  the  plaintiffs  shipped 
or  placed  the  cargo  of  com  on  board  of  the  schooner  Pau- 
gusset  in  pursuance  of  a  contract  of  sale,  and  for  account 
of    M.    Hunt   &   Co.    and   knowingly   took   from   Captain 
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Waples  bills  of  lading  in  the  names  of  M.  Hunt  &  Co.,  as 
shippers  and  owners  thereof,  containing  an  engagement  on 
the  part  of  the  captain  to  deliver  the  corn  at  the  Port  of 
Boston,  "to  order"  or  "assigns,"  and  drew  on  the 
said  M.  Hunt  &  Co.  at  one  day's  sight,  for  the  price  or 
value  of  the  cargo,  then  we  say  to  you  that  these  acts  on 
the  part  of  the  plaintiffs,  amounted  to  a  delivery  of  the 
com  to  M.  Hunt  &  Co.  and  vested  in  them  a  title  to  the 
same,  and  thus  enabled  them  to  pass  or  transfer  the  prop- 
erty in  the  corn  to  a  bona  fide  purchaser. 

But  say  the  counsel  for  the  plaintiffs,  M.  Hunt  &  Co.  pro- 
cured the  contract  of  sale  to  be  made  and  the  corn  to  be  de- 
livered on  board  the  Paugusset,  and  induced  the  plaintiff 
to  have  the  bills  of  lading  made  out  in  the  names  of  M. 
Hunt  &  Co.  as  shippers,  and  also  induced  the  plaintiffs  to 
give  credit  on  the  sale  by  drawing  at  one  day's  sight  by  ar- 
tifice and  false  and  fraudulent  pretences  and  representa- 
tions. Well,  assuming  for  the  moment  and  for  the  sake  of 
the  argiunent,  that  in  these  respects  the  conduct  of  M.  Hunt 
&  Co.  was  fraudulent.  What  then?  Why  simply  this:  the 
contract  of  sale,  as  between  the  plaintiff  and  M.  Hunt  &  Co. 
would  be  revocable  at  any  time  before  the  title  to,  and  prop- 
erty in,  the  corn  passed  to  a  bona  fide  purchaser,  a  pur- 
chaser for  value,  without  knowledge  or  notice  of  the  fraud. 
But  until  the  contract  was  revoked  or  rescinded,  M.  Hunt 
&  Co.  could  make  a  valid  sale  and  transfer  of  the  goods  to 
an  honest  purchaser  for  value.  But  again,  were  M.  Hunt 
&  Co.  in  fact,  guilty  of  fraud?  This  is  a  question  to  be  de- 
termined by  the  jury  in  view  of  all  the  evidence  before  them. 
If  M.  Hunt  &  Co.  were  not  guilty  of  fraud,  then  there  is 
an  end  to  the  plaintiffs'  case,  and  you  need  not  inquire  fur- 
ther. But  assuming  for  the  moment,  that  M.  Hunt  &  Co. 
were  guilty  of  fraud  as  alleged  by  the  plaintiffs,  then  it 
will  remain  for  you  to  consider  and  determine  the  further 
question,  whether,  according  to  the  evidence  before  you, 
Thos.  D.  Quincey  &  Co.  on  the  9th  of  March  1867,  at  the 
time  when  they  received  the  bill  of  lading  and  paid  the 
draft  of  M.  Hunt  &  Co.  for  $10,350.00.  had  knowledge  or 
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notice  of  any  fraud  committed  by  the  latter.  And  we  now 
distinctly  say  to  you  that  no  matter  what  may  have  been 
the  fraudulent  conduct  of  M.  Hunt  &  Co.  in  relation  to  the 
purchase  of  the  com,  or  in  obtaining  possession  of  the  bill 
of  lading,  if  Thomas  D.  Quincey  &  Co.  had  no  knowledge 
or  notice  of  the  fraud  at  the  time  when  they  received  the 
bill  of  lading  and  paid  the  draft,  their  title  to  the  com  can 
not  be  impeached,  because  Thomas  D.  Quincey  &  Co.  hav- 
ing themselves  violated  no  rule  or  principle  of  sound  mor- 
als or  of  commercial  honesty,  and  having  advanced  their 
money  on  the  faith  and  credit  of  a  bill  of  lading  which 
could  by  no  possibility  have  intimated  to  them  that  H.  H. 
Mears  &  Son  were  or  could  be  interested  in  the  cargo,  they 
ought  not  to  suffer  on  account  of  M.  Hunt  &Co.'s  miscon- 
duct; and  we,  therefore,  say  to  you,  if  you  find  such  to  be 
the  state  of  the  case,  that  the  title  of  Thomas  D.  Quincey  & 
Co.  was  and  is,  a  good  and  indefeasible  title,  your  ver- 
dict should  be  in  favor  of  the  defendant.  And  this  is  so. 
according  to  the  well  settled  rule  of  law  that  if  the  title  to 
goods  has  been  passed  by  indorsement  and  transfer  of  a 
bill  of  lading  to  a  purchaser  for  value  without  knowledge 
or  notice  of  fraud,  such  purchaser  takes  and  holds  a  good 
title  to  the  property  against  all  the  world:  a  rule  of  law,  al- 
low me  to  say,  which  is  founded  upon  the  just  and  equita- 
ble principle  recognized  in  all  courts  of  justice  whether  of 
law  or  equity,  that  where  one  of  two  innocent  persons  must 
suffer  by  the  fraud  of  a  third,  the  loss  shall  fall  upon  him 
who  has  enabled  such  third  person  to  do  the  wrong.  If, 
however,  you  shall  be  of  opinion  from  the  evidence  that 
M.  Hunt  &  Co.  were  guilty  of  fraud,  and  that  Thomas  D. 
Quincey  &  Co.,  on  the  9th  of  March,  at  the  time  when  they 
received  the  bill  of  lading  and  paid  the  draft,  had  knowl- 
edge or  notice  of  the  fraud,  then  your  verdict  should  be  in 
favor  of  the  plaintiffs.  The  burden  of  showing  that  Thomas 
D.  Quincey  &  Co.  knew  of  the  fraud,  rests  on  the  plaintiffs. 
If  your  verdict  shall  be  in  favor  of  the  defendant,  then,  as 
the  com  cannot  be  returned,  it  is  necessary  for  you  to  as- 
certain the  amount  of  his  damages. 
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The  Chief  Justice  then  stated  the  rule  in  regard  to  the 
measure  of  damages,  and  left  the  case  with  the  Jury. 
Verdict  for  the  defendant  for  the  amount  claimed. 


The  American  Tract  Society  v.  John  Ferris,  Executor 

of  Margaret  Purdy,  deceased. 
The  Presbyterian  Committee  of  Home  Missions  v.  John 
Ferris,  Executor  of  Margaret  Purdy,  deceased. 

A  bequest  by  will  of  a  legacy  to  The  American  Tract  Society  incorporated 
by  the  Legislature  of  the  State  of  New  York,  to  be  applied  to  the  charit- 
able uses  and  purposes  of  said  society;  or  to  The  Presbyterian  Commit- 
tee of  Home  Missions,  so  incorporated,  to  be  expended  for  the  appro- 
priate objects  of  said  incorporation,  and  payable  out  of  the  proceeds  of 
the  real  estate  of  the  testatrix  directed  to  be  sold  by  her  executor,  is  n  ot 
void  under  the  statute  in  relation  to  religious  societies,  or  the  mort- 
main restrictions  imposed  upon  them  by  it. 

These  were  amicable  actions  included  in  a  case  stated, 
for  the  recovery  of  a  legacy  of  five  hundred  dollars  each, 
bequeathed  by  Margaret  Purdy,  deceased,  in  her  last  will 
and  testament,  to  The  American  Tract  Society,  and  The 
Presbyterian  Committee  of  Home  Missions,  upon  the  fol- 
lowing statement  of  facts,  and  the  questions  of  law  arising 
upon  them.  The  testatrix  was  seized  in  fee  simple  of  cer- 
tain lands  and  tenements  in  this  State  at  the  date  of  her 
will  and  the  time  of  her  death,  and  by  it  devised  as  follows: 
"Item  2d.  I  give  and  bequeath  to  The  American  Tract 
Society  instituted  in  the  city  of  New  York,  the  sum  of  five 
hundred  dollars  to  be  applied  to  the  charitable  uses  and 
purposes  of  said  Society.  Item  3d.  I  give  and  bequeath 
to  The  Presbyterian  Committee  of  Home  Missions,  incor- 
porated by  the  Legislature  of  the  State  of  New  York, 
April  18th.  1862,  five  hundred  dollars  to  be  expended  for 
the  appropriate  objects  of  said  incorporation."  "Item  9th. 
I  do  hereby  authorize,  empower  and  direct  my  executor  to 
sell  at  public  or  private  sale,  as  he  may  deem  best,  all  my 
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real  estate,  and  to  make,  seal  and  execute  and  deliver  a 
good  and  sufficient  deed  or  deeds  in  fee  simple  to  the  pur- 
chasers thereof."  By  the  twelfth  item  of  it,  she  gave  and 
bequeathed  all  the  residue  of  her  estate  to  the  children  by 
name,  of  her  deceased  cousin,  Elizabeth  All  com,  and 
appointed  the  said  John  Ferris  executor  of  it,  who  had 
duly  proved  and  taken  out  letters  testamentary  upon  it. 
The  personal  property  specifically  bequeathed  in  it  amount- 
ed to  $317.75,  that  not  specifically  bequeathed  to  $911.93, 
and  the  proceeds  of  her  real  estate,  all  of  which  had  been 
sold  pursuant  to  the  directions  of  the  will,  to  $7245.00, 
and  the  rents  thereof  which  had  accrued  and  been  collected 
by  him  since  her  death,  to  $314.03,  out  of  which,  after 
satisfying  all  the  demands  against  her  estate,  and  all  other 
legacies  bequeathed  by  her  in  it,  there  would  be  sufficient 
money  remaining  in  his  hands  to  pay  the  legacies  above 
mentioned.  Both  of  the  Societies  named  were  duly  in- 
corporated by  the  Legislature  of  the  State  of  New  York, 
before  the  making  of  the  will,  and  their  acts  of  incorpo- 
ration, together  with  their  printed  reports,  publications 
and  circulars,  and  also  the  address  of  a  committee  of  the 
former  to  the  benevolent  public  recently  published,  were 
made  a  part  of  the  case  stated. 

The  questions  of  law  reserved  were:  First,  Were  the 
Societies  in  question,  or  either  of  them,  religious  societies 
within  the  spirit  and  intent  of  the  Act  of  the  General 
Assembly  of  this  State,  entitled,  "Of  Religious  Societies," 
Revised  Statutes,  chapter  39,  or  of  any  other  law  of  this 
State  on  that  subject?  Second,  Were  they,  or  cither  of 
them,  debarred  by  such  law,  or  by  any  policy  of  this  State 
from  taking  or  receiving  the  legacies  in  question  out  of  the 
said  fund  in  the  hands  of  the  said  executor,  or  any  part 
thereof,  and  if  any,  out  of  what  part  thereof?  Third,  And 
if  they  were  so  barred,  what  would  become  of  that  portion 
of  her  said  estate  which  would  thus  lapse,  or  fail  by  reason 
of  it?  And  it  was  further  agreed  that  this  Court  in  con- 
sidering and  deciding  the  cases,  should  be  governed  not 
only  by  the  principles  and  rules  of  law  applicable  in  such 
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cases,  but  also  by  the  principles  and  rules  of  equity  as  they 
would  stand  in  the  Court  of  Chancery  upon  a  bill  of  in- 
terpleader filed  on  the  facts  stated  by  the  said  executor 
against  the  said  residuary  legatees,  heirs  at  law,  or  next  of 
kin,  and  the  said  Societies  in  their  corporate  capacities;  or 
by  the  said  corporations  against  the  said  executor,  heirs  at 
law,  or  next  of  kin,  and  the  said  residuary  legatees,  for  the 
purpose  of  carrying  into  effect  the  said  bequests  to  them. 

Bird,  for  the  plaintiffs:  The  Societies  in  question  were 
merely  charitable  or  benevolent  in  their  character  and  ob- 
jects, and  were  not  religious  societies  within  the  purview 
and  meaning  of  our  statute,  or  the  mortmain  restrictions 
contained  in  it  in  relation  to  religious  societies.  Rev. 
Code  105,  106.  But  if  the  statute  of  43  Elizabeth,  or  the 
conservative  principle  and  provisions  of  it,  be  in  force  in 
this  State,  then  a  bequest  by  last  will  and  testament  of  per- 
sonal property  to  either  of  those  Societies,  duly  incorpo- 
rated by  the  Legislature  of  the  State  of  New  York,  w^as  a 
good,  and  valid  charitable  bequest  under  it.  Brightly  s 
Rep.  346.  Magill  v.  Brown,  4  Wheat.  330.  3  Pet.  114.  2 
How.  77.  7  Ves.  35.  12  Mass.  537.  6  Casey,  425.  7  Ves.  81, 
490,  492.    4  Ves.  325.    2  Bra.  Ch.  Rep.  61.    1  Atk.  469. 

Harrington,  for  the  defendant.  As  the  actions  were  ami- 
cable, and  the  suits  had  been  instituted  and  the  case  had 
been  made  and  presented  for  the  instruction  and  security 
of  the  executor  in  the  premises,  he  would  submit  the 
questions  involved  in  it  without  any  argument  on  his  part, 
to  the  decision  of  the  Court. 

The  Court  did  not  consider  that  the  Societies  in  question 
could  by  any  reasonable  construction,  be  brought  within 
the  meaning  and  intendment  of  the  statute  of  this  State  in 
relation  to  religious  societies,  or  of  the  mortmain  restric- 
tions imposed  upon  them  by  it,  and  gave  judgment  for  the 
plaintiff  in  each  case,  the  amount  to  be  ascertained  by  the 
counsel  pursuant  to  their  agreement. 
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George  S.  Hagany  v.  William  Herbert,  Sheriff. 

Retaining  the  possession  of  goods  by  the  seller  after  the  execution  and 
delivery  of  a  bill  of  sale  for  them,  is  prima  facie  fraudulent  in  contem- 
plation of  law,  and  of  the  statute  against  clandestine  bills  of  sale.  It  is, 
however,  but  a  prima  facie  presumption,  and  may  be  explained  or  re- 
butted. 

The  delivery  of  the  goods- into  the  actual  possession  of  the  purchaser,  is 
necessary  under  our  statute  as  soon  as  it  can  conveniently  be  done  after 
the  sale  is  made,  and  a  valuable  consideration  for  them  is  paid,  or  is,  in 
good  faith,  secured  to  be  paid  by  the  purchaser.  And  the  words  "as 
soon  as  conveniently  may  be"  mean  within  a  reasonable  time  there- 
after; and  that  will  depend  in  every  case  on  the  situation,  character  and 
quantity  of  the  goods,  as  well  as  the  situation  of  the  parties,  and  the 
facts  and  circumstances  attending  the  transaction. 

There  doubtless  may  be  a  good  and  lawful  sale  and  delivery  qf  household 
goods  by  one  person  to  another,  though  living  in  the  same  house  at  the 
time  and  afterward  together:  and  if  sold  by  one  who  contemplates  giving 
up  housekeeping  in  a  few  weeks,  and  bought  by  the  other  in  contempla- 
tion of  going  to  housekeeping  in  another  house  within  that  time,  it  would 
not  be  unreasonable  for  the  latter  to  retain  them  there  until  he  could 
conveniently  remove  them  to  the  house  he  was  about  to  move  into  with 
his  family.  But  in  such  a  case  the  jury  should  be  satisfied  from  the  evi- 
dence that  the  transaction  was  a  fair  and  honest  one,  that  the  bill  of  sale 
was  genuine,  and  not  clandestine,  that  the  sale  was  made  in  good  faith 
and  for  a  valuable  consideration  paid,  or  secured  to  be  paid,  and  that  the 
goods  were  delivered  into  the  actual  and  exclusive  possession,  dominion 
and  control  of  the  purchaser  as  soon  as  it  was  reasonably  convenient  to 
do  so  under  the  facts  and  circumstances  attending  the  sale  of  them. 

This  was  an  action  of  replevin  by  George  S.  Hagany  to 
recover  certain  household  goods  and  furniture  seized  in 
execution,  by  William  Herbert,  Sheriff  of  the  County, 
upon  a  fi.  fa.  on  a  judgment  at  the  suit  of  the  Farmers 
Bank  against  Joseph  A.  Heston  and  others,  as  the  property 
of  Heston.  The  plaintiff  was  the  father-in-law  of  Heston, 
and  on  his  removal  from  New  Castle  in  the  month  of  No- 
bember  1866,  had  disposed  at  public  sale  of  his  household 
furniture  in  general,  and  had  since  been  residing  with  his 
family  in  the  house  of  the  latter,  in  the  city  of  Wilmington, 
until  the  28th  of  March  following,  when  he  rented  and 
took  possession  of  a  house  in  the  city,  and  removed  the 
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goods  and  ftimitiire  in  question  from  the  house  of  Heston 
into  it,  taking  with  him  the  wife  and  children  of  the  latter, 
who  had  in  the  meanwhile  changed  his  residence  to  New 
York.  A  bill  of  sale  of  the  goods  from  Heston  to  the 
plaintiff  for  $686,  dated  March  12th,  1867,  was  proved  and 
produced  in  evidence,  and  the  deposition  of  Heston  was 
also  read,  to  the  effect  that  he  had  sold  and  delivered  them 
to  him  for  a  good  and  valuable  consideration,  and  that  it 
was  a  fair  and  bona  fide  transaction  between  them,  and  that 
he  had  received  the  full  value  for  them.  It  was  likewise 
proved  that  the  plaintifT  directed  and  paid  for  the  removal 
of  the  goods  to  his  house  on  the  27th  and  28th  day  of  March 
1867,  and  that  on  the  next  day  the  execution  of  the  Bank 
was  issued  against  Heston,  and  the  same  day  came  to  the 
hands  of  the  defendant  and  was  levied  by  him  on  the  third 
day  of  April  following,  upon  the  goods  as  the  property  of 
Heston,  who  failed  about  that  time,  and  being  the  cashier 
of  the  Bank  proved  a  defaulter  to  it,  and  upon  which  the 
judgment  had  been  entered  at  the  suit  of  the  Bank  against 
him  and  his  sureties. 

Patterson,  for  the  plaintiff.  The  evidence  clearly  estab- 
lished both  a  sale  and  delivery  of  the  goods  for  a  valuable 
consideration,  and  for  the  full  worth  of  them,  by  Heston 
to  the  plaintiff,  on  the  12th  of  March,  1867,  and  the  entire 
removal  of  them  by  the  latter  to  the  house  rented  by  him 
in  another  part  of  the  city  by  the  28th  of  that  month,  and 
one  day  and  night,  at  least,  before  the  execution  was  issued 
and  placed  in  the  hands  of  the  defendant,  as  Sheriff,  and 
which,  of  course,  under  such  circumstances,  could  never 
have  constituted  any  lien  upon  the  goods,  although  after- 
ward levied  upon  them. 

Bradford,  for  the  defendant.  It  was  evident  from  the 
facts  and  circtmistances  proved,  that  the  transfer  of  the 
goods  by  Heston  to  Hagany,  his  father-in-law,  who  was 
living  at  the  time  under  the  same  roof  with  him,  was  with- 
out any  actual  delivery  of  them,  or  any  change  whatever 
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in  the  previous  possession  of  them;  and,  if  so,  the  bill  of 
sale  was  clandestine,  and  the  pretended  sale  of  them  was 
void  in  law,  because  it  was  contrary  to  the  express  provi- 
sion of  the  statute  in  such  case  made  and  provided.  But 
even,  if  there  was  an  actual  sale  and  delivery  of  the  goods 
to  the  plaintiff,  it  was  equally  evident  that  it  was  made  by 
both  of  the  parties  to  it  in  anticipation  of  the  speedy  de- 
velopment of  Heston's  defalcation  and  insolvency,  and 
with  the  mutual  design  to  prevent  their  seizure  in  execu- 
tion by  the  Bank  on  its  judgment,  which  they  well  knew 
would  soon  be  entered  against  Heston  and  his  sureties, 
and  which  was  entered  against  them  as  early  as  the  18th 
of  March,  or  in  six  days  thereafter.  And  if  such  was 
their  purpose,  then  the  sale  and  delivery  was  fraudulent 
and  void  in  contemplation  of  law  as  against  his  creditors, 
and  the  Bank  in  particular,  even  if  the  jury  should  be 
satisfied  that  such  sale  and  delivery  were  actually  made  for 
a  valuable  consideration.  Because  they  must  be  satisfied 
that  the  bargain  and  sale  was  bona  fide  and  was  made  and 
contracted  in  entire  good  faith  between  them;  for  if  it  was 
made  with  intent  to  defraud  or  defeat  creditors,  it  was 
void,  although  there  was,  in  the  strictest  sense,  a  valuable, 
nay,  an  adequate  consideration  paid  for  the  property  by 
the  plaintiff  to  Heston.  1  Story,  Eq.  Jur.  sec.  369.  1  Burr. 
474.  Cowp.  434.  It  was  also  void,  because  the  goods  were 
not  delivered  into  the  sole  and  exclusive  possession  of  the 
plaintiff  after  the  sale  of  them  to  him,  as  soon  as  they  con- 
veniently could  and  should  have  been  so  delivered  to  him, 
so  as  to  give  him  such  a  separate  and  absolute  dominion 
over  them,  as  would  constitute  such  a  delivery  of  them, 
as  both  the  statute  of  the  State  and  the  statute  of  frauds 
in  England  contemplate  and  require.  For  a  joint  posses- 
sion by  the  vendor  and  purchaser  of  goods  after  the 
alleged  sale  and  delivery  of  them  by  the  former  to  the 
latter,  is  a  badge  of  fraud  and  proof  positive  in  law,  that 
there  was  no  actual  delivery  of  them  and  this  was  an  ab- 
solute and  inflexible  principle  both  of  law  and  equity, 
which  renders  the  sale,  whatever  may  have  been  the  con- 
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sideration  given  for  the  goods,  absolutely  null  and  void, 
Rev.  Code  183,  sec.  4.  1  Campb.  333.  Twine's  Case,  1  Smith's 
Ld.  Cases. 

Patterson,  in  reply.  The  bill  of  sale  was  made  on  the 
12th  of  March,  and  the  judgment  of  the  Bank  was  not 
even  entered  until  the  18th,  and  the  execution  thereon  was 
not  issued  until  the  29th  of  that  month,  and  what  ground 
could  there  then  be  for  the  charge  that  the  plaintiff  fore- 
knew the  forthcoming  of  the  execution,  or  even  of  the 
entry  of  the  judgment,  as  the  sale  preceded  the  former, 
not  less,  and  the  latter,  full  seventeen  days,  and  which  did 
not  reach  the  hands  of  the  Sheriff  until  twenty-four  hours, 
at  least,  after  the  goods  had  unquestionably  been  delivered 
into  the  sole  and  exclusive  possession  of  the  plaintiff,  and 
he  had  removed  them  to  his  own  house?  As  to  the  delay 
which  had  in  the  meanwhile  occurred,  it  was  accounted 
for  and  explained  by  the  facts  proved,  that  the  plaintiff 
had  only  a  short  time  before  that,  retired  from  the  office  of 
Sheriff  and  removed  with  his  family  from  New  Castle, 
after  selling  his  household  furniture  there,  to  the  city  of 
Wilmington,  where  it  was  impossible  for  him  to  procure  a 
suitable  dwelling,  prior  to  the  next  general  moving  day, 
which  was  on  the  25th  of  March.  And  it  was  for  that 
reason,  that  he  and  his  family  were  obliged  to  take  up  their 
residence  in  the  meantime  in  the  house  and  family  of  his 
son-in-law,  Heston;  and  it  was  not,  in  fact,  until  the  27th 
of  that  month,  that  he  was  able  to  obtain  the  possession  of 
the  house  which  he  had  engaged  prior  to  the  12th  of  it, 
when  he  at  once  set  about  removing  the  goods  to  it,  which 
he  had  bought  on  that  day,  and  which  he  had  since  owned 
and  held  as  his  sole  and  absolute  property;  and  w^hich 
clearly  demonstrated  that  he  had  removed  them  to  his  own 
house  as  soon  as  he  conveniently,  or  even  possibly,  could 
have  done  under  the  circumstances. 

The  Court,  Gilpin,  C.  J.,  charged  the  jury,  that  the  re- 
taining of  the  possession  of  goods  by  the  seller  after  the 
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execution  and  delivery  of  a  bill  of  sale  for  them,  is,  prima 
facie  fraudulent  in  contemplation  of  law,  and  of  our  statute 
against  clandestine  bills  of  sale,  and  raises,  prima  facie,  a 
presumption  that  the  sale  and  transfer  of  them,  are  but  a 
mere  pretence  or  pretext  to  cover  the  goods  and  prevent 
his  creditors  from  reaching  them.  It  is,  however,  but  a 
presumption,  and  may  be  explained  or  rebutted.  Under 
our  statute  the  delivery  of  the  goods  into  the  actual  posses- 
sion of  the  purchaser  is  necessary  as  soon  as  it  conveniently 
may  be  done  after  the  sale  is  made,  and  a  ■^'^aluable  consi- 
deration for  them  is  paid,  or  is  in  good  faith  secured  to  be 
paid  by  the  purchaser.  And  the  words  "as  soon  as  con- 
veniently may  be,"  mean  within  a  reasonable  time  there- 
after; and  that  will  depend  in  every  case  upon  the  situa- 
tion, character  and  quantity  of  the  goods,  as  well  as  the 
situation  of  the  parties,  and  the  facts  and  circumstances 
attending  the  transaction.  There  doubtless  may  be  a  good 
and  lawful  sale  and  delivery  of  household  goods  by  one 
person  to  another,  though  living  in  the  same  house  at  the 
time  and  afterward  together,  and  if  sold  by  one  who  con- 
templates giving  up  house-keeping  in  a  few  weeks,  and 
bought  by  the  other  in  contemplation  of  going  to  house- 
keeping in  another  house  in  a  few  weeks,  it  would  not  be 
unreasonable  for  the  latter  to  retain  them  there  until  he 
could  conveniently  remove  them  to  the  house  he  was  about 
to  move  into  with  his  family.  But  in  such  a  case,  the  jury 
should  be  satisfied  from  the  evidence,  that  the  transaction 
was  a  fair  and  honest  one,  and  that  there  was  an  actual 
sale  and  delivery  of  the  property  in  good  faith  and  for  a 
valuable  consideration  by  the  one  to  the  other,  and  that  it 
was  not  concocted  between  them  and  pretended  only,  for 
the  purpose  of  defrauding  or  defeating  the  creditors  of  the 
vendor  and  preventing  them  from  seizing  the  same  in  exe- 
cution and  satisfaction  of  the  debts  due  from  him  to  them. 
If,  therefore,  the  jury  were  satisfied  from  the  evidence, 
that  the  bill  of  sale  from  Heston  to  the  plaintiff,  of  the  12th 
of  March,  1867,  was  genuine,  and  not  clandestine,  and  that 
the  sale  of  goods  mentioned  in  it  was  a  fair  and  honest  sale, 
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made  in  good  faith  and  for  a  valuable  consideration  paid 
by  the  plaintiff  to  him,  or  secured  to  be  paid  to  him,  and 
that  the  goods  were  delivered  into  the  actual  possession  of 
the  plaintiff,  and  were  subject  to  his  sole  and  exclusive 
dominion  and  control  as  his  own  absolute  property  at  the 
time  when  the  execution  process  on  the  judgment  of  the 
Farmers  Bank  against  Heston,  came  to  the  hands  of  the 
defendant,  Herbert,  as  Sheriff,  which  was  at  5  o'clock,  P. 
M.,  on  the  29th  of  that  month,  their  verdict  should  be  for 
the  plaintiff.  If,  however,  they  were  not  satisfied  that 
such  were  the  facts,  and  the  character  of  the  transaction 
between  them,  their  verdict  should  be  for  the  defendant. 
The  plaintiff  had  a  verdict. 


Martin  Farrell  v.  Christopher  Farrell. 

Tf  a  father  neglects,  or  refuses  to  support  and  maintain  his  son  during  his 
minority,  or  denies  him  a  home,  or  discards  or  abandons  him,  so  that  he 
is  forced  to  labor  abroad  to  procure  a  living  for  himself,  he  is  not  entitled 
to  the  earnings  of  such  son;  because  under  such  circumstances  the  law 
will  imply  that  the  father  has  emancipated  the  son  from  his  service,  and 
conceded  to  him  the  right  to  enjoy  the  fruits  or  profits  of  his  own  labor. 

A  father  may  also  voluntarily  and  expressly  emancipate  his  minor  son,  as 
by  authorizing  him  to  go  out  and  labor  for  his  own  benefit.  Or  emanci- 
pation may  be  implied  from  the  conduct  and  relations  of  the  parties, 
that  is  to  say,  the  emancipation  or  freedom  of  the  son  to  labor  for  his 
own  living,  may  be  inferred  from  the  fact  that  his  father  has  knowingly 
permitted  him  to  enter  into  contracts  and  manage  business  for  himself, 
or  on  his  own  account  for  a  considerable  length  of  time.  Or  when  he 
makes  a  contract  for  his  services  on  his  own  account,  and  the  father 
knows  of  it  and  makes  no  objection,  there  is,  it  seems,  an  implied  assent 
on  his  part  that  the  son  shall  have  his  own  earnings. 

If  a  father  emancipates  his  minor  child,  and  such  child  by  industry  accu- 
mulates money,  the  money  is  his  money,  and  not  his  father's.  And  if 
the  father  receives  money  from  such  minor  child,  not  as  due  or  belong- 
ing to  himself,  but  receives  and  recognizes  it  as  money  belonging  to  his 
child,  he  cannot  afterward  legally  claim  or  hold  it  as  his  own,  on  the 
ground  of  its  being  the  fruits  or  profits  of  such  child's  labor;  and  more 
especially,  if  it  was  understood  between  them  that  the  father  received  it, 
either  to  invest  or  hold  it,  for  his  child's  benefit.  And  an  action  for 
money  had  and  received  will  lie  at  the  suit  of  such  son  against  the  father 
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to  recover  it,  notwithstanding  it  was  understood  between  them  that  the 
father  was  to  buy  a  house  and  lot  with  it  for  his  son,  and  which  he  did 
buy,  but  in  his  own  name,  and  afterward  sold  as  his  own  property. 

Assumpsit  for  money  had  and  received  with  the  usual 
pleas.  The  plaintiff  was  the  son  of  the  defendant,  and  the 
action  was  for  money  had  and  received  to  and  for  his  use 
whilst  he  was  yet  a  minor.  The  evidence  was  that  he  had 
been  very  harshly  treated  by  his  father  and  stepmother  in 
his  boyhood  and  until  he  was  sixteen  or  seventeen  years  of 
age,  when  he  left  his  house  and  hired  himself  out  to  the 
Messrs.  duPont  on  the  Brandywine  for  a  year  or  more, 
receiving  his  own  wages  and  entirely  supporting  and  cloth- 
ing himself  without  any  assistance  from,  or  expense  to  his 
father,  in  the  meanwhile;  and  who  had  declared  that  he 
was  glad  he  was  gone,  and  that  he  should  never  come  home 
again.  Afterward,  on  the  breaking  out  of  the  rebellion, 
he  sought  and  obtained  employment  as  a  wagon-master  in 
the  army  of  the  United  States  in  Virginia,  and  remitted 
from  time  to  time,  money  to  his  father,  amounting  in  the 
aggregate  to  seven  or  eight  hundred  dollars,  to  pay  for  a 
house  in  the  city  of.  Wilmington,  which  he  wished  him  to 
buy  for  him,  if  he  could  find  one  which  he  thought  would 
suit  him  when  he  returned  from  the  war,  and  which  he 
purchased  before  his  return,  paying  nine  hundred  dollars 
for  it,  but  took  the  deed  for  it  in  his  own  name,  and  after- 
ward refused  to  convey  it  to  him,  or  to  account  to  him  for 
the  money  which  he  had  in  the  meanwhile  remitted  to  him 
for  that  purpose,  and  which  the  defendant  had  since  sold 
on  his  removal  to  Philadelphia,  where  he  had  invested  the 
proceeds  of  the  sale  of  it  in  the  purchase  of  a  house  there 
in  his  own  name  also. 

Gordon,  for  the  plaintiff.  Notwithstanding  a  father  is  in 
general  entitled  in  law  to  the  services  of  his  son,  and  to 
the  wages  of  his  labor  when  in  the  service  of  another  for 
hire,  as  long  as  he  is  a  minor,  because  he  is  under  a  corres- 
ponding obligation  imposed  upon  him  by  law  to  support 
and  maintain  him  at  all  events,  yet,  if  he  fails  to  discharge 
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that  obligation,  or  by  neglect  or  ill-usage  constrains  him  to 
leave  his  house  and  to  provide  for  his  own  maintenance  by 
his  own  labor  and  industry,  and  without  its  costing  the 
father  anything;  and  particularly,  if  he  sanctions  the  con- 
duct of  his  son  in  such  a  case,  either  by  his  express,  or  his 
tacit  consent,  and  assents  to  his  receiving  the  wages  or  the 
entire  fruits  of  his  own  labor,  and  allows  him  to  contract 
with  others  as  one  having  full  authority  and  discretion  to 
act  for  himself,  he  thereby  relinquishes  and  forfeits  all  his 
parental  claims  to  his  services,  or  to  any  compensation 
whatever  for  them  when  rendered  to  others.  And  if  under 
such  circtmistances,  he  receives  his  wages  or  his  earnings 
with  or  without  the  consent  of  the  son,  he  but  receives 
them  as  any  other  person  would,  for  his  use  and  benefit, 
and  is  justly  and  legally  liable  to  account  to  him  for  them. 
And  more  specially  will  this  principle  apply,  and  with 
peculiar  force  and  justice,  when  such  an  unnatural  parent, 
either  forces  such  a  son  to  go,  or  consents  to  his  going  into 
a  service  of  such  unusual  hazard  and  hardship  and  dan- 
ger, as  had  been  proved  in  this  case;  and,  therefore,  the 
present  action  would  lie  at  the  suit  of  the  plaintiff  against 
the  defendant,  for  money  had  and  received  to  and  for  his 
use  and  benefit.  1  Pars,  on  Contr.  257.  Burlingame  v.  Bur- 
lingame,  7  Cow.  92.  Reeves'  Dom.  Relations  291.  Jemisson  v. 
Graves,  2  Black.  Rep.  449.  Tillotson  v.  McCrillis,  11  Ver. 
477.  Chase  v.  Smith,  5  Ver.  556.  Chase  v.  Elkins,  2  Ver.  290. 
Whiting  V.  Earle,  3  Pick.  201.  Nightingale  v.  Worthington,  15 
Mass.  272. 

T.  F.  Bayard,  for  the  defendant.  In  most,  if  not  all,  of 
the  States  from  which  the  decisions  have  been  cited  on  the 
other  side,  there  were  special  statutory  provisions  on  the 
subject,  but  we  had  none  here.  Reeves'  Dom.  Relations  422, 
note  1.  2  Kent's  Com.  163.  7  Mass.  105.  The  general  rule 
of  law  was  that  a  father  is  entitled  to  the  earnings  of  his 
son  while  under  age;  and  while  he  might  admit  that  all 
the  cases  cited  constituted  exceptions  to  the  general  prin- 
ciple, yet  none  of  them  went  to  the  extent  contended  for 
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on  the  other  side;  for  they  were  all  cases  in  which  the  ac- 
tion was  by  the  minor,  not  against  his  father,  but  against 
another  person,  and  against  the  party  who  had  received 
the  benefits  of  his  service,  and  where  the  defence  was  that 
the  father  was  alone  entitled  to  sue  for  the  service,  as  the 
only  party  to  whom  the  wages  for  it  were  legally  due  and 
payable ;  and  in  which  it  would  have  been  grossly  inequita- 
ble and  unjust  to  allow  such  a  party  to  defeat  the  action  of 
the  son  on  the  ground  of  his  minority,  and  that  the  pay  for 
his  services  was  legally  due  to  his  father,  but  who  at  the 
same  time  set  up  no  claim  whatever  to  it.  But  the  case 
now  before  the  court  was  wholly  different,  for  here  the  suit 
was  by  the  son  directly  against  the  father  himself,  for 
money  had  and  received  by  him  to  the  use  of  his  son  for 
services  rendered  to  another  during  his  minority,  and  that 
too,  after  he  had  voluntarily  allowed  his  father  to  receive 
it  at  the  time  the  services  were  rendered,  and  to  use  and 
dispose  of  it  as  his  own.  No  such  action  had  ever  before 
been  brought  here,  or  elsewhere;  and  he,  therefore,  confi- 
dently aflfirmed  that  it  would  not  lie.  And  if  the  relations 
between  them  were  such  at  the  time  as  had  been  alleged, 
or  the  design  and  expectation  of  the  plaintiff  was  that  the 
father  would  buy  the  house  in  his  name,  why  were  no  in- 
structions given,  and  no  pains  taken  to  secure  that  result? 
The  whole  transaction  clearly  proved  that  their  relations 
then  were  entirely  cordial  and  friendly,  and  as  properly 
paternal  on  the  one  side,  as  they  were  filial  on  the  other; 
and  were  such  as  utterly  negatived  the  idea  and  preten- 
sion on  the  other  side  that  the  plaintiff  ever  as  much  as 
supposed  even,  that  his  father  had  discarded  him,  or  re- 
nounced his  affection  and  regard  for  him.  But  being  le- 
gally entitled  to  his  earnings  at  the  time,  and  having  law- 
fully received  them,  the  law  would  not  imply  a  promise  to 
repay  them  to  the  plaintiff,  or  that  he  received  them  to  and 
for  his  use;  and  even  if  an  express  promise  by  the  defend- 
ant to  hold  the  money  to  and  for  his  use  had  been  proved, 
it  would  be  without  consideration  and  a  mere  nudum  pac- 
tum, for  which  no  action  at  law  would  lie  against  him  at 
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the  suit  of  the  plaintiff.  If,  however,  there  was  any  such 
understanding  between  them,  and  it  amounted  to  anything 
at  all,  either  in  law  or  equity,  it  would  constitute  a  trust, 
and  the  only  remedy  upon  it  would  be  in  the  Court  of 
Chancery.  Lewin  on  Trusts  85,  223,  224.  1  Greenl.  Ev.  sec. 
266.  Besides,  if  the  agreement  was,  as  had  been  alleged, 
that  the  defendant  was  to  receive  the  money  and  invest  it 
in  the  purchase  of  a  house  for  the  plaintiff,  which  he  so 
far  performed  as  to  invest  it  according  to  his  directions  in 
a  house  in  Wilmington,  it  was  a  contract  concerning  an 
interest  in  land,  on  which  no  action  at  law  would  lie  with- 
out some  note  or  memorandiun,  at  least,  of  it  in  writing. 

Patterson,  on  the  same  side.  The  emancipation  of  a 
minor  child  by  a  parent  must  be  either  express  or  implied, 
and  if  the  former,  it  must  be  by  a  direct  verbal  or  written 
communication  to  that  effect  made  to  the  child  himself,  for 
a  declaration  made  to  another  person,  such  as  had  been 
proved  by  one  of  the  witnesses  in  this  case  was  made  by 
the  defendant,  that  Martin,  his  son,  had  left  his  home  and 
should  never  come  back  again,  was  not  sufficient  for  that 
purpose,  made  as  it  was,  in  the  absence  of  the  son,  and 
not  to  him.  But  it  may  be  inferred  from  facts  and  cir- 
ctimstances  which  necessarily  imply  it,  inconsistent  with 
the  idea  or  intention  on  the  part  of  the  parent  of  provid- 
ing for,  or  retaining  his  authority  and  control  over  his 
child;  such  as  driving  him  from  his  house  and  prohibit- 
ing his  return,  or  sanctioning  the  formation  by  him  of  re- 
lations in  life  inconsistent  with  his  filial  j^^lations  to  him- 
self as  his  father,  which  necessarily  or  ordinarily  inter- 
fere with  his  duties  to  him  as  a  minor  child  owing  obedi- 
ence and  service,  such  for  instance,  as  marriage,  or  bind- 
ing himself  to  another  with  his  approbation  and  consent. 
The  occasional  and  not  unreasonable  or  cruel  chastise- 
ment, punishment  or  correction  of  a  minor  child  by  his 
father,  will  not  release  or  exonerate  him  from  his  filial 
duties  and  responsibilities,  or  entitle  him  to  retain  his 
earnings  in  the  service  or  emplo>TTient  of  others  against 
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the  will  of  the  parent,  or  without  his  express  consent; 
and  his  voluntarily  leaving  his  father's  service  without  his 
sanction  or  procurement,  cannot  in  law  absolve  him  from 
his  obligations  to  his  parent,  or  to  account  to  him  for  his 
earnings  if  demanded  by  the  latter  within  a  reasonable 
time.  Besides,  a  statement  or  admission  made  by  a  father 
to  another,  or  even  to  the  minor  son  himself,  that  he 
will  apply  or  appropriate  the  earnings  which  he  has  law- 
fully received  from  his  labor  in  the  employment  of  others 
with  his  permission  and  consent  to  his  sole  use  and  bene- 
fit, will  not  create  or  impose  a  legal  liability  on  the  parent 
to  so  apply  or  appropriate  them,  but  is  wholly  nudum  pac- 
tum in  contemplation  of  law.  It  was  also  a  well  estab- 
lished principle  of  law,  that  a  parent  who  has  voluntarily 
and  expressly  given  his  child  his  time,  or  consented  to  his 
leaving  his  home  and  service  and  going  into  the  employ- 
ment of  others,  without  a  binding  contract  therefor  on  his 
part  with  such  other  persons,  may  at  any  time  during 
his  minority  revoke  the  license  and  reclaim  his  services. 
Clark  V.  Fitchett,  2  Wend.  459.  Although,  as  he  had  be- 
fore observed,  a  father  may  emancipate  his  child  during 
his  minority,  or  the  latter  may  by  his  corisent  be  entitled 
to  his  own  services  and  the  earnings  of  them..  McCoy  v. 
Huffman,  8  Cow.  84.  Shute  v.  Dorr,  5  Wend.  204.  But 
the  emancipation  in  such  cases  is  a  question  of  fact  which 
may  be  inferred  from  circiimstances.  Conover  v.  Cooper, 
3  Barb.  115. 

It  should  be  borne  in  mind,  however,  by  the  jury  in 
this  case,  that  they  were  not  trying  a  question  of  damages 
for  harsh  usage  or  unnatural  treatment  of  a  minor  son 
by  a  stern  or  austere  parent,  and  which  matter  had  only 
arisen  collaterally  in  the  cause  as  a  circvtmstance  relied 
on  merely  to  prove  what  had  been  contended  for  on  the 
other  side,  the  emancipation  thereby  of  the  plaintiff  from 
the  service  and  authority  of  the  defendant  before  the 
earnings  in  question  had  accrued.  But  there  was '  not 
sufficient  evidence  to  prove  that  the  defendant  ever 
drove  or  expelled  the  plaintiff  from  his  house,  or  refused 
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to  allow  him  to  return  to  it.  On  the  contrary,  the  evi- 
dence clearly  negatived  such  an  allegation  or  presump- 
tion, as  well  as  proved  that  if  the  defendant  ever  intended 
to  receive  and  hold  the  earnings  of  the  plaintiff  for  his 
sole  use  and  benefit,  he  afterward  changed  his  mind  in 
regard  to  it,  as  he  had  a  perfect  right  to  do,  since  there 
was  no  valuable  consideration  for  such  a  voluntary  and 
gratuitous  concession  then  contemplated  by  him  and  no 
legal  obligation  resting  upon  him  to  do  so. 

Gordon,  replied. 

The  Court,  Gilpin,  C.  J.,  charged  the  jury.  Whilst 
it  is  the  duty  of  a  father  to  nourish,  support  and 
maintain  his  minor  child,  it  is  equally  the  duty  of  such 
child  to  obey  and  serve  his  father,  in  all  that  may  be  rea- 
sonably required  of  him.  These  duties  are  reciprocally  bind- 
ing upon  the  parties;  support  and  maintenance  on  the  one 
hand  and  obedience  and  service  on  the  other,  the  one  being 
dependant  upon,  and  compensatory  of  the  other.  And, 
although  the  general  principle  is  clear  and  unquestioned, 
that  the  father  is  entitled  to  the  services  of  his  minor  child, 
and  to  all  that  such  child  earns  by  his  labor,  yet,  it  seems 
to  be  equally  clear,  that,  as  the  right  of  the  father  to  the 
services  of  his  child  is  founded  upon  his  duty  to  support 
and  maintain  his  child,  if  he  should  fail,  neglect,  or  refuse 
to  observe  and  perform  this  duty,  his  right  to  the  services 
of  his  child  should  cease  to  exist.  And  such  we  hold  to 
be  the  law.  I  speak  here  of  the  civil  rights  and  duties  or 
obligations  which  belong  to  the  relation  of  parent  and 
child.  Human  laws  deal  with  these  alone.  There  are,  un- 
doubtedly, other  and  higher  duties  of  a  moral  and  religious 
nature  growing  out  of  this  relation,  which  are  beyond  the 
cognizance  of  any  human  tribunal,  and  with  which  you  of 
course,  have  nothing  to  do,  so  far  as  this  case  is  concerned. 

If,  therefore,  the  defendant  neglected,  or  refused  to  sup- 
port and  maintain  his  son,  or  denied  him  a  home,  or  dis- 
carded or  abandoned  him,  so  that  he  was  forced  to  labor 
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abroad  to  procure  a  living  for  himself,  he  is  not  upon  any 
principle  of  law  or  justice  entitled  to  the  earnings  of  his 
son;  because  under  such  circumstances,  the  law  will  imply 
that  the  father  has  emancipated,  or  freed  the  son  from  his 
service,  and  conceded  to  him  the  right  to  enjoy  the  fruits 
and  profits  of  his  own  labor.  A  father  may  also  voluntarily 
and  expressly  emancipate  his  minor  son,  as  by  authorizing 
him  to  go  out  and  labor  for  his  own  benefit. 

Or  emancipation  may  be  implied  from  the  conduct  and 
relations  of  the  parties,  that  is  to  say,  the  emancipation,  or 
freedom  of  the  son  to  labor  for  his  own  living,  may  be  in- 
ferred from  the  fact  that  his  father  has  knowingly  permitted 
him  to  enter  into  contracts  and  manage  business  for  him- 
self, or  on  his  own  account  for  a  considerable  length  of  time. 
Or  when  a  minor  son  makes  a  contract  for  his  services  on 
his  own  account  and  the  father  knows  of  it  and  makes  no 
objection,  there  is,  it  seems,  an  implied  assent  on  his  part 
that  the  son  shall  have  his  own  earnings.  Armstrong  v.  Mc- 
Donall,  10  Barb.  300.  If  a  father  emancipates  his  minor 
child,  and  such  child  by  industry,  accumulates  money,  the 
money  is  his  money  and  not  his  father's.  And  if  the  father 
receives  money  from  such  minor  child,  not  as  due  to  or  be- 
longing to  himself,  but  receives  it  and  recognizes  it  as  money 
belonging  to  his  child,  he  cannot  afterward  legally  claim 
or  hold  it  as  his  own,  on  the  ground  of  its  being  the  fruits 
or  profits  of  such  child's  labor;  and  more  especially,  if  it 
was  understood  between  them  that  the  father  received  it, 
either  to  invest,  or  hold  it  for  his  child's  benefit. 

It  has  been  contended  by  the  counsel  for  the  defendant 
that  if  any  money  was  paid  to  him  by  his  son,  it  was  paid 
voluntarily,  and  that  as  the  money  was  the  earning  of  a 
minor  child,  it  cannot  now  be  recovered  back.  In  other 
words,  that  there  is  no  legal  obligation  resting  on  the  father 
to  restore  the  money  to  his  son.  Now,  this  depends  upon 
the  question  as  to  whether  the  father  by  his  conduct  toward 
his  son  emancipated  him  from  his  service.  If  he  emancip- 
ated him,  then  the  money  earned  by  the  son  belonged  to 
the  son;   and  the  latter  has  just  as  much  right  to  maintain 
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this  action,  and  to  recover  whatever  amount  is  due  to  him, 
as  any  other  person  would  have  to  recover  back  money 
which  he  had  deposited  in  the  hands  of  another. 

Again,  it  has  been  contended  that  if  any  money  was  sent 
by  the  plaintiff  to  the  defendant,  it  was  to  be  invested  in 
real  estate,  and  was  so  invested  in  the  name  of  the  defend- 
ant, and  that  under  such  circumstances  there  would  be  but 
a  resulting  trust  in  favor  of  the  son  which  can  only  be  en- 
forced in  a  court  of  equity;  and  that,  therefore,  the  plaintiff 
has  no  remedy  here  in  a  court  of  law.  Our  answer  to  this  as- 
sumed ground  of  defence  is,  that  there  is  no  evidence  in  this 
case  tending  to  raise  such  a  question.  If  I  deposit  money 
with  another  to  be  invested  for  me  in  the  purchase  of  real 
estate,  it  certainly  cannot  be  presumed  that  I  intended  my 
agent  should  take  title  to  such  real  estate  in  his  own  name,, 
or  that  he  should  appropriate  the  money,  or  the  real  estate 
to  his  own  use.  If  he  does  not  invest  the  money  at  all,  or  in- 
vests it  in  his  own  name  for  his  own  use,  or  having  invested 
it  in  real  estate  in  his  own  name  afterward  sold  the  real  es- 
tate and  appropriated  the  proceeds  to  his  own  use,  I  have  a 
right  to  recover  the  money  which  I  deposited  with  him  in 
an  action  of  assimipsit. 

Did  the  father,  either  expressly,  impliedly,  or  inferential!}- 
by  his  conduct  toward  him,  emancipate  him  from  his  ser- 
vice ?  If  you  shall  be  satisfied  from  the  evidence  that  he  did 
emancipate  him,  then  we  say  to  you  that  the  son  was  and 
is  entitled  to  his  own  earnings.  If  you  shall  be  of  opinion 
from  the  evidence  that  the  son  was  emancipated,  then  the 
remaining  question  will  be  whether  he  placed  or  deposited 
money,  being  his  earnings,  in  his  father's  hands,  and  the 
amoimt  which  he  so  deposited.  The  burden  of  proof  is  on 
the  plaintiff  to  show  the  fact  of  emancipation  and  the 
amount  deposited  with  or  in  the  hands  of  the  defendant. 
If  the  plaintiff  was  emancipated,  he  is  entitled  to  recover 
all  that  he  deposited  with  the  defendant,  with  interest.  If 
he  was  not  emancipated,  he  is  not  entitled  to  recover  any 
thing. 

The  plaintiff  had  a  verdict  fpr  SI,  104.70. 
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Louisa  A.  Wilson,  Administratrix  of  Barclay  Wilson, 
deceased.  Assignee  of  the  Farmers  Bank  of  the  State  of 
Delaware,  v.  William  Wilson  and  Silas  Reynolds, 
who  have  survived  Josiah  Marvel,  James  Wilson  and 
Barclay  Wilson,  deceased. 

If  a  judgment  is  confessed  by  several  defendants  and  afterward  another 
judgment  is  confessed  by  a  portion  of  them  for  the  same  debt,  and  one 
of  the  latter  subsequently  pays  the  second  judgment,  he  cannot  there- 
upon take  an  assignment  of  the  first  judgment  under  the  statute,  and 
proceed  by  scire  facias  thereon  to  recover  contribution  from  other 
defendants  in  it. 

This  was  a  scire  facias  on  a  judgment  in  this  Court  at 
the  suit  of  the  Farmers  Bank  against  WilUam  Wilson, 
Barclay  Wilson,  Josiah  Marvel,  James  Wilson  and  Silas 
Reynolds,  for  the  real  debt  of  $670  and  costs,  confessed  on 
the  2nd  day  of  March,  1852,  paid  to  the  Bank  by  Barclay 
Wilson  in  his  life  time,  and  assigned  by  it  after  his  death 
to  Louisa  A.  Wilson,  his  administratrix.  The  pleas  were 
nul  tiel  record,  payment  and  release.  The  assignment  of 
the  judgment  by  the  Bank  to  the  plaintifT,  was  under  the 
hand  of  the  President  and  the  seal  of  it  before  two  credi- 
ble witnesses,  and  the  affidavit  of  the  plaintiff  of  the  sum 
due  and  that  the  same  was  wholly  unpaid,  had  been  filed 
in  the  Court  before  the  institution  of  the  suit,  which  was 
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under  the  provisions  of  the  third,  fourth,  fifth  and  sixth 
sections  of  chapter  sixty-five  of  the  revised  statutes,  Rev. 
Code  186,  187,  to  recover  from  William  Wilson  and  Silas 
Reynolds,  the  surviving  defendants  in  the  judgment,  the 
whole  amount  of  the  real  debt  of  it,  which  had  been  paid 
by  Barclay  Wilson  alone  in  his  life  time,  with  interest  and 
costs,  or  such  part  thereof  as  his  administratrix  might  be 
entitled  to  by  way  of  apportionment  and  contribution  from 
them  under  the  statute.  The  evidence  for  the  plaintiff  was 
that  Barclay  Wilson,  Josiah  Marvel  and  Silas  Reynolds 
confessed  a  judgment  to  the  Bank  for  the  real  debt  of  $800 
and  costs  on  the  10th  day  of  October,  1860,  in  which  was 
included  the  amount  of  principal,  interest  and  costs  then 
due  and  unpaid  on  the  first  judgment  in  question,  and  it 
was  this  latter  judgment,  principal,  interest  and  costs, 
which  the  plaintiff  had  paid  as  his  administratrix  since 
the  death  of  Barclay  Wilson  to  the  Bank,  and  upon  the 
payment  of  which  the  Bank  had  assigned  to  her  the  first 
mentioned  judgment  at  her  instance  and  request,  and 
which  had  not  been  otherwise  paid  or  satisfied  than  by  the 
confession  of  the  second,  or  subsequent  judgment  just 
mentioned  and  paid  by  her  as  before  stated. 

Wright,  for  the  defendants,  made  a  motion  to  noasuit  the 
plaintiff  upon  the  facts  proved,  because  the  case  presented 
by  the  evidence  already  produced  on  behalf  of  the  plaintiff, 
was  not  within  the  terms  or  the  purview  of  the  statute 
under  which  the  suit  had  been  instituted,  the  object  of 
which  is  to  give  to  a  surety  in  a  bond,  bill  or  other  writing 
for  the  payment  of  money,  or  in  a  judgment,  paying  the 
amount  of  it,  the  same  remedy  at  law  upon  it  in  his  own 
name  against  the  principal  debtor,  or  his  co-sureties  in  it, 
for  their  respective  proportions  of  the  debt  by  way  of  just 
contribution,  which  the  original  creditor  in  it  possessed 
before  the  payment  of  it  to  him,  on  taking  an  assignment 
of  such  bond,  bill,  writing  or  judgment  under  the  hand 
and  seal  of  such  creditor  before  two  credible  witnesses,  at 
least.     Nor  did  the  amendment  of  the  law,  Del.  Laws,  vol. 
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13.  pp.  147,  148,  change  the  meaning  of  the  orignal  act  in 
any  respect  so  far  as  this  case  was  concerned.  Both  of  the 
acts  evidently  contemplate  and  mean  that  in  any  and  every 
case  provided  for  in  them,  first,  that  the  judgment  sought 
to  be  enforced  or  collected  in  conformity  with  the  provi- 
sions of  them  by  any  one  or  more  of  the  sureties  in  it, 
should  be  actually  paid  to  the  creditor  before  the  assignment 
of  it  by  him  to  such  surety  or  sureties  for  collection  in  his 
or  their  names;  and  in  the  next  place,  that  if  there  were 
several  sureties  in  it,  and  more  than  one  of  them  should 
so  pay  it,  the  suit  or  proceeding  upon  it  should  be  in  the 
names  of  all  the  sureties  so  paying  it,  and  not  in  the  name 
of  any  one  of  the  sureties  alone  so  paying  it.  But  neither 
act  was  ever  intended  to  apply  to  any  such  case  as  this  of 
two  judgments,  where  the  first  was  confessed  by  a  number 
of  defendants,  no  less  than  five,  and  which  remained  un- 
paid until  more  than  eight  years  thereafter,  when  the 
second  judgment  was  confessed  for  the  same  debt,  not  by 
the  .same  parties,  but  by  three  only  of  the  defendants  in 
the  former,  and  which  not  even  then,  nor  until  long  after 
the  entry  of  the  second,  had  been,  in  fact,  paid  to  the 
creditor  in  it.  The  plaintiff,  however,  since  the  death  of 
Barclay  Wilson,  the  second  named  defendant  in  the  form- 
er, and  the  first  named  defendant  in  the  latter  judgment, 
(consisting  of  three  in  number  only)  as  his  administratrix 
had  recently  paid  the  .second  judgment  in  full  to  the  Bank, 
and  upon  that  payment,  took  an  assignment  in  the  form 
prescribed  by  the  statute,  not  of  that  judgm.ent  which  she 
had  paid  to  the  creditor,  but  of  the  previous  judgment 
against  other  or  more  parties,  and  had  sued  out  this  scire 
facias  upon  it  against  William  Wilson  and  Silas  Reynolds, 
the  only  surviving  defendants  in  it,  that  is  to  say,  in  the 
last  judgment.  But  two  judgments,  though  for  the  same 
debt  and  standing  open  and  thus  related  to  each  other,  and 
even,  if  the  parties  defendant  were  identically  the  same  in 
each  of  them,  could  not  be  joined,  or  coupled  together  in 
this  extraordinary  manner  in  one  scire  }e,cias,  either  at 
common  law,  or  under  the  statute,  as,  in  efifect,  had  been 
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attempted  to  be  done  in  the  present  case.  And  as  it  was 
the  well-known  and  invariable  practice  in  drawing  judg- 
ment bonds,  to  insert,  first,  the  name  of  the  principal 
debtor  and  obligee  in  it,  and  after  his  the  names  of  his 
sureties  as  joint  debtors  or  obligees  with  him  in  it,  and 
the  statute  itself  implies  such  a  distinction  between  them, 
it  was  but  reasonable  to  conclude  that  as  the  nam.e  of  Wil- 
liam Wilson  was  the  first  defendant  named  in  the  first 
judgment,  and  Barclay  Wilson  was  the  first  named  in  the 
second  judgment,  the  foiTner  was  the  principal  debtor  in 
the  first,  and  the  latter  in  the  second  judgment.  And  if 
such  was  the  fact,  then  we  had  presented  in  this  suit  the 
case  of  a  scire  facias  on  a  judgment  in  the  name  of  a  surety 
against  the  principal  debtor  joined  with  a  co-surety  of 
the  plaintiff's  decedent  as  a  joint  defendant  with  him  in 
the  judgment  and  in  the  writ,  which  was  manifestly  con- 
trary to  the  provisions  of  the  statute;  while  on  the  second 
judgment,  so  far  as  that  might  be  embraced  in  the  opera- 
tion of  the  writ,  or  might  be  required  to  sustain  it,  we 
have  the  case  of  a  suit  by  scire  facias  on  a  judgment  in  the 
name  of  the  principal  debtor  against  his  sureties  in  it,  to 
recover  contribution  for  his  own  debt  paid  by  him  under 
it,  and  which  would  be  equally  contrary  to  the  provisions 
of  the  statute,  and  every  principle  of  law  and  justics.  But 
it  is  stated  in  the  affidavit  of  the  plaintiff  filed  before  the 
issuing  of  the  writ,  that  Barclay  Wilson,  in  whose  right 
as  his  representative  she  sues,  paid  the  whole  of  the  first 
judgment  in  his  life  time,  and  that  the  amount  of  it  has 
since  remained  unpaid  to  him  and  to  his  estate;  and  it 
was  upon  that  statement,  and  nothing  less  than  that,  the 
plaintiff  was  entitled  to  institute  this  suit  under  the 
statute.  And  yet  the  statement  could  not  be  true  either 
in  law  or  fact,  unless  the  first  judgment  was  paid  by  the 
second  judgment  afterward  confessed  for  the  same  debt, 
and  so  she  must  have  considered  it.  But  if  it  was  so 
paid,  then  it  was  not  so  paid  by  Barclay  Wilson  alone  as 
stated  in  the  affidavit,  but  by  him  and  the  other  two  de- 
fendants  in   it,    Josiah    Marvel    and   Silas   Reynolds,    who 
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jointly  confessed  it  with  him,  both  of  whom  were  co- 
sureties with  him  in  the  first  judgment,  and  of  whom 
the  last  named,  Silas  Reynolds,  was  still  surviving. 

Layton,  for  the  plaintiff.  It  was  in  proof  that  no  part 
of  the  first  judgment  was  ever  paid  until  the  second 
judgment  was  confessed  for  the  debt  by  a  portion  of  the 
defendants  in  the  first,  and  that  the  latter  after  the  death 
of  Barclay  Wilson,  one  of  the  three  defendants  in  it,  and 
co-sureties  with  them,  and  with  the  other  sureties  in  the 
former  judgment,  was  paid  in  full  to  the  Bank  by  the 
plaintiff  alone,  as  his  administratrix.  And  having  done 
that  she  was  entitled  to  an  assignment  of  the  first  judg- 
ment, and  to  a  scire  facias  upon  it  for  contribution  from 
the  surviving  co-defendants  and  co-sureties  in  it,  as  it 
was  in  effect  and  in  fact,  substantially  a  payment  of  it  by 
her  alone  as  such  administratrix.  The  statute  referred 
to  was  peculiarly  equitable  in  its  character  and  objects, 
and  was  directly  designed  to  avoid  the  delay  and  expense 
of  a  resort  to  the  Court  of  Chancery  in  such  cases  for 
contribution;  and  if  the  case  was  not  within  the  literal 
terms  of  its  provisions,  which  he  by  no  means  admitted, 
it  was  certainly,  at  least,  within  the  equitable  spirit  and 
policy  of  it. 

By  the  Court.  The  motion  for  a  nonsuit  must  be  allowed 
in  this  case,  on  the  last  ground  taken  by  the  counsel  for 
the  defendants,  for  we  do  not  think  that  the  first  judg- 
ment referred  to,  was  paid  by  Barclay  Wilson  or  his  ad- 
ministratrix alone  within  the  meaning  of  the  statute  un- 
der which  the  proceeding  has  been  taken,  or  that  it  was 
in  fact  so  paid  according  to  the  evidence  in  the  case;  and 
not  having  been  so  paid,  the  plaintiff  is  not  entitled  to  a 
scire  facias,  or  an  execution  upon  it  against  the  surviving 
defendants  in  it. 
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George  H.  Welch  v.  John  L.  Coulborn. 

The  rule  of  evidence  is  now  well  settled  that  generally,  if  nothing  appears 
to  the  contrary,  the  alteration  of  an  instrument  or  paper,  will  be  pre- 
sumed to  be  cotemporaneous  with  the  execution  of  it.  But  if  any 
ground  of  suspicion  is  apparent  upon  the  face  of  it,  the  law  presumes 
nothing,  but  leaves  the  question  of  the  time  when  it  was  done,  as  well 
by  whom  done,  and  the  intent  with  which  it  was  done,  as  matters  of 
fact  to  be  ultimately  left  to  the  decision  of  the  jury.  And,  therefore,  it 
is  no  ground  for  excluding  the  instrument  or  paper  from  the  jury  until 
such  apparent  alteration  has  been  explained  and  such  suspicion  has 
been  removed  by  the  party  offering  it  in  evidence. 

Where  other  receipts  for  payments  made  to  the  same  party  in  similar 
transactions  of  business  between  the  parties,  and  which  are  admitted  to 
be  genuine,  are  already  in  evidence  in  the  case,  the  jury  may  compare 
with  the  handwriting  of  them,  the  handwriting  in  which  the  alteration  is 
made  in  another  and  a  disputed  receipt,  for  the  purpose  of  satisfying 
themselves  whether  it  is,  or  is  not,  in  the  handwriting  of  the  same  party. 
If,  however,  the  jury  should  be  satisfied  that  the  alteration  was  not  in 
the  handwriting  of  such  party,  it  would  be  incumbent  upon  the  party 
offering  it  to  prove  to  their  satisfaction  that  it  was  made  with  the  knowl- 
edge and  consent  of  such  party;  for  if  it  was  not  made  by  him,  or  was 
not  made  until  after  he  had  signed  and  delivered  it  to  the  party  offering 
it,  and  the  alteration  was  for  the  benefit  and  advantage  of  the  latter,  it 
would  be  such  a  siispicious  alteration  as  woiold  impose  upon  the  party 
offering  it,  the  obligation  of  removing  the  suspicion  by  satisfying  the 
jury  that  it  was  nevertheless  done  with  the  knowledge  and  consent  of 
the  other  party. 

On  a  rule  to  ascertain  by  the  verdict  of  a  jury  the  amount  due  upon  a 
judgment  against  a  collector  of  taxes  to  a  county  treasurer,  his  receipt 
to  the  collector  for  a  payment  made  by  him  on  account  of  taxes  collect- 
ed, is  admissible  in  evidence  on  behalf  of  the  collector  without  proof 
that  he  took  two  receipts  for  it  and  delivered  one  of  them  to  the  Clerk  of 
the  Peace  of  the  county. 

Rule  to  show  cause  wherefore  a  judgment  entered  in 
this  court  on  the  ninth  day  of  July  1867,  at  the  suit  of 
the  State  of  Delaware  against  George  H.  Welch  on  his 
official  bond  with  warrant  of  attorney  to  confess  judg- 
ment thereon  annexed,  as  the  collector  of  public  taxes  in 
and  for  Cedar  Creek  hundred,  for  the  sum  of  nine  thou- 
sand dollars,  and  a  writ  of  fieri  facias  thereupon  issued  by 
the    order    of    John    L.    Coulborn,    County    Treasurer    of 
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Sussex  County,  returnable  to  the  October  Term  1867  of 
this  court,  and  then  returned  by  the  sheriff  levied  on  his 
goods  and  chattels,  and  the  same  appraised  and  remained 
unsold  for  want  of  time  to  advertise  before  the  return 
thereof,  and  levied  on  his  lands  &c.,  should  not  be  staid 
and  he  should  not  be  let  into  a  trial  before  a  jury  at  the 
bar  of  the  court  to  ascertain  whether  any,  and  what 
amount,  was  due  upon  said  judgment. 

The  affidavit  of  the  plaintiff  in  the  rule  alleged  that 
the  real  amount  due  from  him  on  the  judgment  as  such 
collector,  was  less  than  the  amount  claimed  from  him  by 
the  defendant,  as  County  Treasurer,  by  the  sum  of  $1000, 
inasmuch  as  he  had  paid  to  him  the  sum  of  $1302.23  on 
the  seventh  day  of  May  1867,  and  for  which  he  held  his  re- 
ceipt duly  signed  and  delivered  to  him  of  that  date,  whilst 
be  had  only  credited  him  on  his  books  as  such  treasurer, 
with  the  sum  of  $302.23,  as  paid  by  him  on  that  day. 
The  only  question  of  fact  involved  in  the  case  was  the 
genuineness  of  such  alleged  receipt,  and  whether  or  not 
it  had  since  been  wrongfully  altered  from  "three"  to 
"thirteen"  hundred  and  two  dollars  and  twenty-three 
cents,  which  were  written  in  letters  and  not  in  numerals 
in  the  body  of  it,  as  was  alleged  and  contended  by  the 
defendant. 

Moore,  for  the  plaintiff,  offered  the  receipt  in  evidence. 

W.  Saulsbury,  for  the  defendant,  objected  to  the  admis- 
sibility of  it.  When  the  alteration  is  suspicious  and  for 
the  benefit  of  the  party  holding  it  and  offering  it  in  evi- 
dence for  his  benefit,  the  presumption  is  against  it,  and  he 
is  bound  to  explain  or  account  for  the  alteration,  and  to 
rebut  that  presumption;  and  it  was  always  a  preliminary 
question  to  be  decided  by  the  court  whether  any  paper 
writing  offered,  is  proper  to  be  admitted  in  evidence. 
Fillon  V.  Clinton  &  Essex  M.  Ins.  Co.  7  Barb.  564.  The 
provisions  of  the  statute.  Rev.  Code,  chap.  12,  sec.  9,  p.  30, 
also  require  that  a  collector  on  paying  any  monsy  collect- 
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ed  by  him  to  the  county  treasurer,  shall  take  two  receipts 
for  it  and  deposit  one  of  them  with  the  clerk  of  the 
peace  in  ten  days;  and  makes  the  omission  of  it  an  in- 
dictable offence.  There  was  no  pretension,  however, 
that  it  had  been  done  in  this  case.  But  one  receipt, 
therefore,  was  not  sufficient  evidence  of  the  payment 
under  the  law,  and  particularly,  one  such  as  this,  which 
had  not  only  been  retained  in  the  private  possession  of 
the  plaintiff  ever  since,  but  which  bears  upon  its  face  sus- 
picious marks  of  a  most  material  alteration  of  from  three 
to  thirteen  hundred  dollars,  should  be,  prima  facie,  inad- 
missible in  this  case,  until  such  alteration  had  been  sat- 
isfactorily  accounted   for   and   explained. 

Moore.  The  decisions  upon  this  question  had  been  both 
numerous  and  conflicting  in  this  country,  as  well  as  in 
England.  But  the  rule  is  now  well  settled  in  this  coun- 
try, at  least,  that  the  proper  legal  prestmiption  is  that  an 
alteration  on  the  face  of  the  paper  was  made  before  the 
execution  of  it.     1  Greenl.  Ev.  sec.  564.     1  Phil.  Ev.  606. 

By  the  Court.  Although  there  have  been  varied  and 
conflicting  decisions  on  this  subject  both  in  England  and 
some  of  the  States  in  this  country,  and  which  are  referred 
to  in  the  notes  to  the  section  just  cited  from  1  Greenl.  Ev. 
the  rale  is  now  well  settled  as  stated  by  him  in  that  sec- 
tion, to  the  effect  that  generally,  if  nothing  appears  to 
the  contrary,  the  alteration  will  be  presumed  to  be  cotem- 
poraneous  with  the  execution  of  the  instrument  or  paper. 
But  if  any  ground  of  suspicion  is  apparent  upon  the  face 
of  it,  the  law  prestmies  nothing  but  leaves  the  question 
of  the  time  when  it  was  done,  as  well  as  by  whom  done, 
and  the  intent  with  which  it  was  done,  as  matters  of  fact 
to  be  ultimately  left  to  the  decision  of  the  jury.  The 
matter  must,  therefore,  be  left  to  the  jury,  and  the  paper 
is  admitted  in  evidence. 

Several  witnesses  were  then  examined  on  behalf  of 
the  parties  respectively,   and  upon  inspection   of  the   pa- 
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per  expressed  contrary  opinions  in  regard  to  the  altera- 
tion, and  whether  it  was,  or  was  not,  in  the  handwriting 
of  the  defendant. 

Causey,  for  the  plaintiff.  All  the  receipts  for  payments 
made  by  the  plaintiff  during  his  term  of  office  to  the  de- 
fendant were  in  evidence,  and  all  of  which  were  con- 
ceded to  be  genuine,  except  the  one  in  question,  and 
were  properly  and  necessarily  in  the  case  under  the  in- 
quiry propounded  by  the  rule;  and  as  they  were  numer- 
ous and  related  to  similar  official  transactions  between 
the  parties  for  more  than  a  year,  the  jury  might  compare 
the  latter  with  any  and  all  of  them,  and  from  such  com- 
parison judge  for  themselves  whether  it  was  not  as  gen- 
uine as  the  rest.  1  Greenl.  Ev.  sec.  578.  And  asked  the 
court  to  charge  the  jury  that  if  they  should  be  satisfied 
from  all  the  evidence  before  them  that  the  paper  in  ques- 
tion was  in  fact  the  receipt  of  the  defendant  for  the 
amount  mentioned  in  it,  the  plaintiff  would  be  entitled 
to  recover  without  proving  that  a  duplicate  thereof  was 
taken  at  the  same  time  and  deposited  in  the  office  of  the 
Clerk  of  the  Peace  of  the  county  in  ten  days  thereafter. 

Saulsbury,  {Cullen  with  him).  If,  on  the  production  of  a 
receipt  or  other  paper  writing  in  evidence,  it  appears  to 
have  been  altered,  it  is  incumbent  upon  the  party  offering 
it  to  account  for  and  satisfactorily  explain  such  appear- 
ance. Every  alteration  on  the  face  of  a  written  instru- 
ment detracts  from  the  credit  of  it  and  renders  it  suspi- 
cious, whenever  the  effect  of  the  alteration  is  vSuch  as  to 
render  it  more  beneficial  to  his  interests  in  the  case;  and 
that  suspicion,  the  party  offering  it  in  such  a  case,  was 
ordinarily  bound  to  rcm-ovc.  If  it  is  noted  on  the  paper 
as  an  alteration  made  before  the  execution  of  it,  or  if  it 
appears  in  the  same  handwriting  and  ink  as  the  body  of 
the  instrument,  that  will  be  sufficient  to  account  for  it.  1 
Greenl.  Ev.  sec.  564.  9  Cow.  125.  1  Met.  221.  35  E.  C. 
L.    R.    377.      2    Wend     555.      But    no    evidence    whatever 
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had  been  offered  by  the  plaintiff  to  explain  or  account 
for  such  a  great  change  in  the  amount  of  the  receipt; 
and  the  jury  would  be  able  to  see  for  themselves  that  the 
alteration  was  not  in  the  same  handwriting,  nor  in  the 
same  ink  as  the  rest  of  the  receipt. 

Moore,  replied. 

The  Court,  Gilpin,  C.  J .,  charged  the  jury.  That  as  there 
appeared  to  be  no  substantial  difference  of  opinion  be- 
tween the  counsel  as  to  any  principle  of  law  involved  in 
the  case  and  respectively  alluded  to  by  them,  he  would 
only  say  that  the  law  applicable  to  the  facts  of  the  case 
had  been  correctly  stated  on  both  sides;  and  as  it  was  ap- 
parent upon  the  face  of  the  paper  that  an  alteration  had 
been  made  in  the  part  of  it  particularly  referred  to,  it 
would  be  for  them  to  decide  from  all  the  evidence  in  the 
case,  whether  it  was,  or  was  not,  in  the  handwriting  of 
the  defendant,  and  for  that  purpose  they  might  in  consid- 
ering the  testimony  of  the  witnesses  on  that  point,  also 
compare  the  handwriting  in  which  it  had  been  made, 
with  the  hand  writing  of  the  receipts  which  they  had 
before  them,  and  which  were  not  disputed,  but  admntted 
to  be  genuine  receipts  of  the  defendant.  But  if  they 
should  be  satisfied  that  it  was  in  the  hand  writing  of  the 
defendant,  then  it  was  not  material  when  it  was  made  by 
him,  whether  before  or  after  he  had  signed  it.  If,  how- 
ever, they  should  be  satisfied  that  it  was  not  in  the  hand 
writing  of  the  defendant,  then  it  was  inciimbent  upon  the 
plaintiff  to  prove  to  their  satisfaction  that  it  was  made 
with  the  knowledge  and  consent  of  the  defendant.  For 
if  it  was  not  made  by  the  defendant,  or  was  not  made 
until  after  he  had  signed  and  delivered  the  paper  to  the 
plaintiff,  it  would  be  such  a  suspicious  alteration  as 
would  impose  upon  the  plaintiff  the  obligation  of  remov- 
ing the  supicion  by  satisfying  them  that  it  was,  never- 
theless, done  with  the  knowledge  and  consent  of  the  de- 
fendant.    But  shotild  thev  be  satisfied  that  the  alteration 
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was  in  the  handwriting  of  the  defendant,  or  if  not  in  his 
handwriting,  that  it  was  made  with  his  knowledge  and 
consent,  either  before  or  after  he  signed  the  paper,  (for 
his  signature  to  it  is  not  denied),  it  would  not  be  neces- 
sary for  the  plaintiff  also  to  prove  that  he  delivered  a 
duplicate  of  it  at  any  time  thereafter  to  the  Clerk  of  the 
Peace  of  the  county,  in  order  to  entitle  him  to  a  verdict 
in  this  case. 

The  defendant  had  a  verdict. 


William  L.  Garrett  v.  Jonathan  Carrow. 

If  pending  a  suit  in  the  Superior  Court  of  the  State,  proceedings  in  bank- 
ruptcy be  instituted  by  the  defendant  in  the  District  Court  of  the 
United  States,  an  application  for  an  order  to  stay  further  proceedings 
in  the  suit  in  the  former,  must  be  made  to  the  latter  Court. 

This  was  an  action  of  assumpsit  by  William  L.  Gar- 
rett against  Jonathan  Carrow,  in  which  the  defendant 
had  filed  an  affidavit  that  proceedings  had  been  instituted 
by  him  and  were  now  pending  in  the  District  Court  for 
the  benefit  of  the  bankrupt  law  of  the  United  States,  in 
which  the  demand  in  question ,  was  included,  and  on 
which  his  counsel  now  submitted  a  motion  for  an  order 
of  this  Court  to  stay  further  proceedings  in  the  suit  until 
the  proceeding  in  that  Court  was  determined;  and  said 
thac  the  application  for  the  order  was  made  under  the 
provisions  of  the  21st  section  of  the  bankrupt  law  itself. 

But  the  counsel  for  the  plaintiff  objected  to  the  motion, 
bec?-use  it  was  not  warranted  by  the  provisions  of  the 
law  referred  to,  but  the  application  for  the  order  should 
be  made  to  that  Court,  and  not  to  this. 

The  Court  was  of  that  opinion,  and  accordingly  refused 
the  motion. 

Fulton,  for  the  defendant. 

Draper  and  Ridgely,  for  the  plaintiff. 
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James  V.  Jefferis  &  Co.,  defendants  below,  appellants, 
V.  Daniel  Urmy,  plaintiff  below,  respondent. 

When  work  is  done  and  charged  for  by  the  hour,  and  is  so  entered  upon  a 
slate,  and  sixty  hours  in  the  business  constitutes  a  week's  work,  and 
every  sixty  hours'  work  is  then  regiolarly  charged  in  a  book  by  the  week 
as  a  week's  work,  it  will  be  admissible  in  evidence  as  the  book  of  original 
entries  of  the  account. 

Pronarr  in  assumpsit  on  appeal  from  a  Justice  of  the 
Peace.  The  demand  of  the  plaintiff  below  was  for  eighty 
dollars,  balance  due,  after  deducting  payments,  for  work 
and  labor,  &c.,  who  being  sworn  testified  that  he  worked 
and  charged  for  it  by  the  hour,  and  that  sixty  hours'  work 
constituted  a  week's  work  in  his  business,  and  that  he 
kept  the  account  of  his  work  by  the  hour  on  a  slate,  but 
by  the  week  in  the  account  book  produced  and  sworn  to 
by  him  as  his  book  of  original  entries,  but  that  he  had 
not  preserved  the  entries  on  his  slate,  as  they  were  effaced 
when  they  amounted  to  sixty  hours,  and  when  they  were 
first  entered  upon  his  book. 

Higgins,  for  the  defendants  below,  objected  to  the  ad- 
missibility of  his  book  in  evidence,  because  upon  his  own 
showing,  it  was  not  his  book  of  original  entries  of  the 
account. 

Nields,  for  the  plaintiff  below.  If  not  impossible,  it 
was  the  next  thing  to  an  impossibility  almost,  for  any 
workman  to  keep  a  regular  book  of  account  or  charges 
by  the  hour,  nor  when  working  and  charging  by  the 
hour,  to  charge  them  by  the  day  at  the  close  of  each  day. 
And  although  it  was  usual  when  laborers  were  hired  to 
work  by  the  day,  or  at  so  much  per  day,  to  charge  by  the 
day,  and  to  keep  their  accounts  accordingly,  yet  there  was 
nothing  in  the  statute  which  necessarily  required  them 
to  do  so,  for  even  in  such  a  case,  an  account  regularly 
and    fairly   kept    bv    the    week,    instead    of    by    the    day. 
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would  answer  the  requirements  of  it.  Nor  wo\ild  a  sim- 
ple mark  for  each  hour  on  a  slate,  to  be  wiped  from  it 
and  formally  entered  in  a  regular  account  with  pen  and 
ink  in  his  book  when  it  reached  to  sixty,  make  the  for- 
mer instead  of  the  latter,  his  book  of  original  entries  of 
his  account  against  the  party  so  employing  him. 

By  the  Court.  Under  the  liberal  rulings  which  have 
uniformly  prevailed  from  a  very  early  day  in  this  State 
on  this  subject,  we  cannot  exclude  the  entries  or  the  book 
offered  in  this  case  under  the  facts  proved,  but  must 
admit  it  to  go  to  the  jury  subject  to  such  exceptions  as 
may  affect  or  impair  the  weight  or  sufficiency  of  it  to 
prove  the  charges  contained  in  it  to  the  satisfaction  of  the 
jury. 
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ACCOUNTS.     See  Book  of  Original  Entries,  1,  2. 
ADMINISTRATOR. 

1.  The  goods  of  a  testatrix  remaining  in  specie  in  the  hands  of  her 
Administrator  c.  t.  a.,  cannot  be  seized  in  execution  of  a  judgment 
against  the  administrator  in  his  own  right,  until  he  has  closed  as  such 
Administrator,  all  the  concerns  of  her 'estate;  and  if  the  goods  so  re- 
maining in  his  hands  consist  of  the  balance  of  her  personal  property 
specially  bequeathed  in  her  will  after  the  payment  of  her  debts  and 
funeral  expenses,  in  trust  to  another  for  the  separate  use  and 
benefit  of  a  married  woman  for  life,  and  after  her  death  to  be  divided 
among  her  children,  be  seized  in  execution  of  a  judgment  against  the 
administrator  in  his  own  right  before  he  has  closed  as  such  Admin- 
istrator, all  the  concerns  of  the  estate  of  the  testatrix,  the  Court  of 
Chancery  may  and  will,  at  the  suit  of  the  trustee  against  him  and  such 
judgment  creditor,  decree  a  specific  execution  of  the  bequest  in  the 
will  by  his  delivery  of  the  goods  in  specie  to  the  trustee,  and  perpetu- 
ally enjoin  the  judgment  creditor  from  selling,  or  proceeding  any 
further  in  his  execution  and  levy  upon  them. 

2.  This  ruling,  however,  is  not  intended,  nor  is  it  to  be  understood 
to  abridge  or  impair  in  the  slightest  degree,  the  general  right  and 
power  of  executors  and  administrators  to  sell  the  goods  and  chattels 
coming  to  their  hands  as  such,  either  at  public  or  private  sale  to  bona 
fide  purchasers,  or  to  accept  the  same  at  a  fair  and  bona  fide  appraise- 
ment, and  thereby  to  convert  the  property  in  them  and  to  make  them 
their  own,  though  still  retained  in  specie  in  their  hands,  by  paying  all 
the  debts  of  the  testatrix,  or  intestate  and  discharging  all  the  other 
obligations  and  liabilities  to  which  they  are  lawfully  subject  in  the  due 
administration  of  them;  for  when  that  has  been  done  by  them,  it  is 
neither  in  the  power  of  a  court  of  law  or  a  court  of  equity  to  question 
or  disturb  the  right  to,  or  the  possession  of,  the  purchaser  of  them  in 
the  one  case,  or  their  own  right  to,  or  possession  of,  them  as  the  law- 
fvd  and  absolute  owners  of  them,  in  the  other.  Burton  v.  Robinson 
et  al.,  154. 
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AGENT.     See  Insurance,  6,  7,  8.    Statute  of  Frauds. 
ALTERATION  OF  WRITTEN  INSTRUMENT.    See  Evidence,  6,  7. 
AMBIGUITY.    See  Contracts,  5,  6,  7.    Mechanics  Lien,  1. 
APPRENTICE. 

L  An  indentured  apprentice,  on  the  expiration  of  his  term  and  his 
arrival  at  age,  may  sue  in  his  own  name  the  master  for  a  breach  of 
any  of  the  stipulations  in  the  indentures,  in  any  form  of  action  appli- 
cable to  his  claims  arising  therefrom.     Cann  v.  Williams,  78. 

2.  Although  a  negro  or  mulatto  child  bound  under  the  third  section 
of  the  seventy-ninth  chapter  of  the  revised  statutes  has  no  remedy  by 
petition  to  be  discharged  therefrom  under  the  statute,  except  for 
cruelty,  ill  usage,  treatment  not  conformable  to  the  terms  of  binding 
and  breach  of  contract,  under  the  proviso  contained  in  the  sixteenth 
section  thereof,  she  may  by  writ  of  habeas  corpus  be  discharged  there- 
from for  any  illegality  or  invalidity  whatever  in  the  binding.  Cannon 
V.  Stuart,  223. 

3.  An  indentured  apprentice  under  the  age  of  twenty-one  years 
entering  the  military  service  of  the  United  States,  as  a  substitute  for  a 
drafted  man,  with  the  consent  of  his  master  who  was  the  father-in-law 
of  the  latter,  for  the  sum  of  $20,  paid  to  him  at  the  time  of  so  entering 
it,  is  not  bound  by  the  agreement  because  of  his  infancy  at  the  time 
of  entering  into  it;  and  being  still  under  the  age  of  twenty-one  years 
when  the  suit  was  instituted  against  the  party  whose  substitute  he  was, 
to  recover  the  value  of  his  services  as  such,  he  was  not  only  then  un- 
able to  confirm  or  ratify  it,  but  had  thereby  made  his  election  before 
attaining  his  majority,  to  repudiate  and  avoid  it,  which  he  had  a  per- 
fect legal  right  to  do. 

4.  An  agreement  between  such  drafted  man  and  his  father-in-law, 
who  was  the  master  of  such  apprentice,  that  in  consideration  of  his 
consent  to  his  enHstmcnt  as  a  substitute  for  the.  former,  the  latter 
should  receive  the  $500  to  be  paid  by  the  State  to  aid  such  drafted  man 
in  procuring  a  sufficient  substitute,  and  that  the  plaintiff  should  be 
paid  by  him  but  $20,  for  becoming  his  substitute,  was  in  contravention 
of  the  meaning,  object  and  policy  of  the  statute  of  the  State  in  such 
case  made  and  provided,  and  was  in  both  of  those  respects,  a  false  and 
fraudulent  transaction. 

5.  The  measure  of  the  damages  to  be  recovered  by  the  plaintiff 
would  be  the  actual  value  of  his  services  to  the  defendant,  at  the  time, 
and  for  the  time  he  entered  as  his  substitute  under  the  draft  into  the 
military  service  of  the  United  States.  But  as  the  damages  were  laid 
in  the  declaration  at  $500,  they  could  not  exceed  that  amount.  Tur- 
ner V.  Smithers,  430. 

APPROPRIATION  OF  PAYMENTS.     See  Collector  of  Internal 
Revenue,  10. 
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ASSIGNMENT.     See  Judgment,  2,  5. 

Bankruptcy. 

If,  pending  a  suit  in  the  Superior  Court  of  the  State,  proceedings  in 
bankruptcy  be  instituted  by  the  defendant  in  the  District  Court  of  the 
United  States,  an  application  for  an  order  to  stay  further  proceedings 
in  the  suit  in  the  former,  must  be  made  to  the  latter  Court.  Garrett 
V.  Carrow,  652. 
BILL  OF  EXCHANGE. 

1 .  If  upon  the  examination  of  a  draft  drawn  by  the  treasurer  of  an 
incorporated  company  to  his  own  order  and  by  him  endorsed  and  ac- 
cepted by  the  drawees,  the  court  finds  that  the  corporate  seal  of  the 
company  is  affixed  to  it  on  the  left  of  his  signature,  although  the  usual 
terms  indicating  the  affixing  of  the  seal  are  not  added  at  the  close  of 
it,  but  are  entirely  omitted,  it  is  bound  to  presume  that  he  did  not  ex- 
ceed his  authority  in  affixing  such  seal  to  it,  and  the  seal  itself  is  prima 
facie  evidence  that  it  was  affixed  by  proper  authority,  and  the  burden 
of  showing  that  it  was  wrongfully  done,  rests  upon  the  party  objecting 
to  it. 

2.  Deeds  or  sealed  instruments  are  not  only  of  much  higher  an- 
tiquity than  bills  of  exchange,  but  they  are  of  a  totally  different  origin, 
since  they  find  their  recognition  and  validity  in  the  more  ancient  rules 
of  the  common  law,  while  bills  of  exchange  find  their  origin  and  sanc- 
tion in  the  usage  and  custom  of  merchants,  the  lex  mercatoria,  a  par- 
ticular or  peculiar  system,  which  being  in  the  interests  of  commerce, 
became  at  length  gradually  engrafted  into  and  established  as  a  part  of 
the  common  law  itself. 

3.  By  the  common  law,  contracts  are  distinguished  and  divided  into 
two  kinds;  contracts  under  seal,  which  are  specialties,  and  contracts 
not  under  seal,  which  are  simple  contracts.  A  bill  of  exchange  is  not 
a  specialty,  for  no  contract  by  that  law  is  held  to  be  a  specialty,  unless 
it  be  under  seal,  or  a  matter  of  record.  But  notwithstanding  a  bill  of 
exchange  is  only  a  simple  contract,  it  nevertheless  differs  from  other 
simple  contracts  in  two  very  important  particulars  namely,  in  its 
negotiability  and  presumed  valuable  consideration. 

4.  At  common  law  no  chose  in  action  was  assignable  until  biUs  of 
exchange  became,  by  force  of  the  custom  of  merchants,  the  exception 
to  the  general  rule.  Bonds  and  specialties,  as  well  as  notes,  are  made 
assignable  by  our  statute,  the  last  by  simple  endorsement,  the  two 
former  under  hand  and  seal  and  before  two  credible  witnesses;  and 
the  distinction  between  a  bill  of  exchange  and  a  specialty  is  recognized 
in  all  elementary  works  on  contracts,  and  all  contracts  under  seal  are 
specialties,  sealing  and  delivery  being  the  particular  form  and  cere- 
mony which  alters  the  nature  and  operation  of  the  agreement.  Forms 
consecrated  by  time  and  usage  become  substance,  and  the  seal  is  sub- 
stance and  changes  the  nature  and  operation  of  the  contract.  A  sealed 
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note  is  not  negotiable,  and  no  action  will  lie  upon  it  in  the  name  of  the 
person  to  whom  it  was  transferred.  The  affixing  of  the  seal  of  a 
corporation  to  a  contract,  is  the  same  as  where  a  seal  is  affixed  to  the 
contract  of  an  individual,  and  renders  the  instrument  a  specialty. 
Conine  v.  /.  &  B.  R.  R.  Co.,  288.    See  Bill  of  Lading,  3,  6. 

BILL  OF   LADING. 

1.  A  third  person  in  whom  property  in  the  goods  in  question  is 
pleaded  in  an  action  of  replevin,  is  not  thereby  made  a  party  to  the 
suit,  and  is,  therefore,  not  an  incompetent  witness  for  either  of  the 
parties  in  it;  but  if  his  interest  in  the  result  of  it  is  equally  balanced 
between  them,  or  preponderates  in  favor  of  the  plaintiff,  he  is  a  com- 
petent witness  for  the  defendant. 

2.  The  known  and  received  usage  of  a  particular  trade,  and  the 
established  course  of  commercial  dealings  under  it,  are  tacitly  annexed 
to  the  terms  and  become  part  of  a  commercial  contract.  And  yet, 
even  a  number  of  banks,  or  commercial  firms  or  houses  in  a  large 
commercial  city  cannot  by  their  practice  establish  a  commercial  usage, 
so  as  to  make  it  binding  on  the  trading  community  generally.  The 
established  custom  or  usage  of  a  trade  is  undoubtedly  the  law  of  the 
trade.  But  to  make  it  binding,  it  must  be  certain,  uniform,  reason- 
able and  general,  and  of  long  standing,  or,  at  least,  of  such  long  stand- 
ing as  to  have  become  generally  known,  recognized  and  acted  on  by 
the  trade,  so  as  to  raise  a  fair  presumption  that  the  parties  in  entering 
into  their  engagements  did  so  with  a  silent  reference  to  the  usage, 
and  a  tacit  agreement  that  their  rights  and  responsibilities  should  be 
determined  by  it. 

3.  The  States  of  the  Union  in  this  regard,  stand  in  the  relation  of 
foreign  states  to  each  other;  so  that  a  custom  or  usage  in  one  State  or 
city,  is  not  necessarily  binding  or  obligatory  upon  persons  engaged  in 
the  same  trade  in  another  State  or  city.  And  in  the  absence  of  affirma- 
tive proof  that  a  commercial  usage  exists  among  merchants  engaged 
in  the  aom  trade  in  the  City  of  Baltimore  or  State  of  Maryland,  that  a 
bill  of  lading  of  a  cargo  of  corn  bought  and  shipped  in  the  City  of 
Philadelphia,  attached  by  a  pin  to  a  draft  for  the  price  of  it,  drawn 
there  at  one  day's  sight  on  a  firm  in  the  former  city,  is  not  to  be 
severed  or  detached  from  the  draft  at  the  time  of  its  presentation  and 
acceptance,  and  retained  by  the  acceptor,  but  is  to  continue  and  re- 
main attached  to  it  until  the  maturity  and  payment  of  the  draft,  as 
security  for  the  payment  of  it  at  maturity,  the  jury  cannot  presume 
the  existence  of  such  a  usage  of  the  trade  in  the  latter  city.  And  in 
the  absence  of  proof  of  instructions  from  the  drawers  to  the  bank  in 
Philadelphia,  and  from  the  latter  to  the  bank  in  Baltimore,  through 
which  the  draft  with  the  bill  of  lading  so  attached  was  transmitted  for 
acceptance  and  collection,  not  to  allow  the  bill  of  lading  to  be  detached 
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from  it  until  the  payment  of  it,  the  jury  will  not  be  justified  in  as- 
suming that  any  instructions  on  the  subject  had  ever  been  given. 

4.  A  contract  which  has  been  incepted  in  fraud,  is  so  vitiated  by  it 
that  it  may  be  rescinded  and  avoided  at  the  option  of  the  injured 
party;  and  if  it  be  a  contract  of  sale,  the  seller  may  reclaim  the  goods, 
provided  the  rights  of  a  third  party,  as  a  bona  fide  purchaser,  have  not 
intervened.  But  the  right  of  the  seller  to  rescind  or  avoid  the  con- 
tract and  reclaim  the  goods  from  the  buyer  on  the  ground  of  fraud, 
exists  only  so  long  as  the  goods  are  in  the  hands  of  the  fraudulent 
purchaser,  or  some  one  who  has  taken  them  of  him  with  knowledge  of 
the  fraud  by  which  they  were  obtained  by  him.  It,  therefore,  follows 
that  a  purchaser  for  a  valuable  consideration  without  notice  or  knowl- 
edge of  the  fraud,  takes  a  valid  title  from  such  fraudulent  buyer, 
which  cannot  be  defeated  by  the  original  vendor;  and  a  consignee  of 
goods  who  in  good  faith  makes  advances  upon  them,  stands  in  the 
same  position  as  a  purchaser  for  value  as  against  the  original  vendor, 
and  the  same  principles  of  law  in  this  regard  apply  to  his  case. 
After  delivery  of  the  goods  in  pursuance  of  a  sale,  the  seller  cannot 
rescind  the  contract  and  reclaim  them  on  the  ground  of  fraud,  with- 
out proving  deceptive  assertions  or  false  representations  fraudulently 
made  to  induce  him  to  part  with  them.  Mere  insolvency  of  the  buyer, 
though  well  known  to  himself  and  concealed  from  the  seller,  does  not 
in  itself  furnish  sufficient  ground  for  rescinding  a  sale.  Nor  will 
the  fraudulent  purchasing  or  obtaining  goods  with  an  intent  of  never 
paying  for  them,  of  itself,  render  the  contract  of  sale  absolutely  void, 
even  as  between  the  seller  and  buyer,  although  it  will  render  it  void- 
able at  the  option  of  the  seller ;  but  if  they  are  sold  by  such  fraudulent 
buyer  to  an  innocent  third  party  for  value,  the  latter  will  take  and 
hold  them  by  a  valid  title. 

5.  A  bill  of  lading,  by  the  custom  of  merchants,  and  according  to 
the  principles  of  the  common  law,  is  held  to  be,  in  a  certain  sense,  a 
negotiable  instrument,  that  is,  an  instrument  transferable  by  indorse- 
ment. And  the  indorsee  of  it  who  holds  it  for  value,  or  who  has  in 
good  faith  made  advances  on  the  receipt  of  it,  has  as  good  and  effectual 
a  title  to  the  goods  referred  to  in  it,  as  he  could  have  obtained  by  the 
actual  manual  delivery  to  him  of  the  goods  themselves.  In  other 
words,  the  indorsement  and  delivery  of  the  bill  of  lading  is  equivalent 
to  a  delivery  of  the  goods.  So  that  according  to  the  principles  of  com- 
mercial law,  the  indorsement  of  a  bill  of  lading  for  a  valuable  consider- 
ation, without  notice  of  fraud,  or  of  any  adverse  interest,  vests  in  the 
indorsee  an  indefeasible  title,  and  makes  him  the  absolute  owner  of 
the  goods  against  all  the  world.  No  amount  of  fraud  on  the  part  of 
the  person  who  indorsed  the  bill  of  lading  to  him  can  affect  the  title  of 
the  indorsee  to  the  goods,  because  his  title  is  that  of  an  honest  pur- 
chaser without  knowledge  or  notice  of  any  defect  in  the  indorser's 
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title,  or  any  sufficient  reason  to  believe  or  suspect  that  fraud  has  been 
committed  in  the  original  purchase.  Nor  will  the  right  of  such  a  botta 
fide  indorsee  be  altered  or  prejudiced  by  the  fact  that  the  person  from 
whom  he  purchased  the  goods,  had  effected  the  contract  with  the  first 
seller,  or  obtained  possession  of  the  goods,  by  rheans  of  false  and 
fraudulent  representations.  And  as  regards  sales  for  cash  and  sales  on 
condition,  the  law  is  the  same  in  the  case  of  a  bona  fide  purchaser 
without  notice  or  knowledge  of  the  condition,  as  where  the  possession 
of  the  goods  have  been  obtained  by  fraud,  without  his  knowledge. 

6.  If  a  party  ships  a  cargo  of  com  on  board  of  a  vessel  in  pursuance 
of  a  contract  of  sale  with,  and  upon  account  of,  another,  and  know- 
ingly takes  from  the  captain  of  her,  bills  of  lading  in  the  name  of  such 
other  person  as  shipper  and  owner  thereof,  containing  an  engagement 
of  the  captain  to  deliver  the  cargo  at  a  certain  port  named  therein  "to 
order"  or  "assigns,"  and  draws  on  such  other  person  a  draft  at  one 
day's  sight  for  the  price  of  it,  then  it  will  amount  to  a  delivery  of  such 
com  to  the  latter,  and  will  vest  in  him  a  title  to  the  same,  and  enable 
him  to  pass  or  transfer  the  property  in  it  to  a  bona  fide  purchaser. 

7.  The  burden  of  proving  that  an  indorsee  for  value  of  a  bill  of  lading 
knew  of  the  fraud  by  which  the  purchaser  and  shipper  of  the  cargo 
and  indorser  of  the  bill  of  lading  obtained  the  possession  of  it  and  the 
cargo,  rests  on  the  original  seller  of  it  seeking  to  avoid  the  contract  of 
sale  with  him,  and  to  reclaim  the  cargo  on  the  ground  of  such  fraud. 
H.  H.  Mears  &"  Son  v.  Waples,  58 L 

BILL  OF  SALE. 

1 .  Retaining  the  possession  of  goods  by  the  seller  after  the  execu- 
tion and  delivery  of  a  bill  of  sale  for  them,  is  prima  facie  fraudulent 
in  contemplation  of  law,  and  of  the  statute  against  clandestine  bills 
of  sale.  It  is,  however,  but  a  prima  facie  presumption,  and  may  be 
explained  or  rebutted. 

2.  The  delivery  of  the  goods  into  the  actual  possession  of  the  pur- 
chaser, is  necessary  under  our  statute  as  soon  as  it  can  conveniently 
be  done  after  the  sale  is  made,  and  a  valuable  consideration  for  them 
is  paid,  or  is,  in  good  faith,  secured  to  be  paid  by  the  purchaser.  And 
the  words  "as  soon  as  conveniently  may  be"  mean  within  a  reason- 
able time  thereafter,  and  that  will  depend  in  every  case  on  the  situa- 
tion, character  and  quantity  of  the  goods,  as  well  as  the  situation  of 
the  parties,  and  the  facts  and  circumstances  attending  the  transaction. 

3.  There  doubtless  may  be  a  good  and  lawful  sale  and  delivery  of 
household  goods  by  one  person  to  another,  though  living  in  the  same 
house  at  the  time  and  afterward  together;  and  if  sold  by  one  who 
contemplates  giving  up  housekeeping  in  a  few  weeks,  and  bought  by 
the  other  in  contemplation  of  going  to  housekeeping  in  another  house 
within  that  time,  it  would  not  be  unreasonable  for  the  latter  to  retain 
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them  there  until  he  could  conveniently  remove  them  to  the  house  he 
was  about  to  move  into  with  his  family.  But  in  such  a  case  the  jur}^ 
should  be  satisfied  from  the  evidence  that  the  transaction  was  a  fair 
and  honest  one,  that  the  bill  of  sale  was  genuine,  and  not  clandestine, 
that  the  sale  was  made  in  good  faith  and  for  a  valuable  consideration 
paid,  or  secured  to  be  paid,  and  that  the  goods  were  delivered  into 
the  actual  and  exclusive  possession,  dominion  and  control  of  the  pur- 
chaser as  soon  as  it  was  reasonably  convenient  to  do  so  under  the 
facts  and  circumstances  attending  the  sale  of  them.  Hagany  v. 
Herbert,  628.     See  Sale. 

BOOK  OF  ORIGINAL   ENTRIES. 

1.  A  copy  of  a  book  of  original  entries  regularly  and  fairly  kept, 
but  accidentally  destroyed,  is  not  admissible  in  evidence  to  prove  an 
account  of  matters  properly  chargeable  in  it.  Bunting  v.  Bunting's 
Administrator,  SSL 

2.  When  work  is  done  and  charged  for  by  the  hour,  and  is  so 
entered  upon  a  slate,  and  sixty  hours  in  the  business  constitutes  a 
week's  work,  and  every  sixty  hours'  work  is  then  regularly  charged 
in  a  book  by  the  week  as  a  week's  work,  it  will  be  admissible  in  evi- 
dence as  the  book  of  original  entries  of  the  account.  Jefferis  &f-  Co. 
V.  Urmy,  653.     See  Mechanics'  Lien,  &. 

CERTIORARI. 

1 .  Not  only  the  subject,  or  substance  of  a  contract  for  the  breach  of 
which  suit  is  brought  before  a  Justice  of  the  Peace,  should  be  stated 
in  the  record,  but  also  the  sum  demanded  in  consequence  of  the 
breach  of  it.      Young  v.  Robinson,  46. 

2.  A  Justice  of  the  Peace  has  jurisdiction  of  a  landlord's  demand 
for  rent  not  exceeding  one-hundred  dollars,  against  a  constable  pay- 
able out  of  the  proceeds  of  the  sale  of  the  goods  of  his  tenant  in  the 
hands  of  the  constable  which  have  been  levied  upon  on  the  demised 
premises  and  sold  under  an  execution  at  the  suit  of  another  against 
the  tenant.    Dougherty  v.  Thompson,  128. 

3.  In  a  case  before  a  justice  of  the  peace,  if  the  parties  appear,  and 
the  case  is  continued  to  a  future  day  upon  the  application  of  the  de- 
fendant, and  in  the  mean  while  they  both  appear  before  him  ready  for 
trial  and  the  defendant  then  demands  a  trial  by  referees,  and.  the  case 
is  then  heard  and  concluded,  he  will  be  estopped  from  objecting  to 
the  judgment  then  entered.     Bedwell  v.  Dee,  214. 

See  Justice  of  the  Peace,  1,  2. 

CHANCERY.     See  Contract,  3.    Administrator,  1,  2.    Partition,!. 


662  INDEX. 


Collector  of  Internal  Revenue,  3,  4,  7. 
COLLECTOR  OF  COUNTY  TAXES. 

1.  The  official  bond  of  a  collector  of  county  taxes,  is  not  a  lien 
from  its  caption,  on  the  lands  and  tenements  of  the  collector.  State 
use  of  Tharp  et  al.  v.  Emerson  et  al.  85. 

2.  On  a  rule  to  ascertain  by  the  verdict  of  a  jury  the  amount  due 
upon  a  judgment  against  a  collector  of  taxes  to  a  county  treasurer, 
his  receipt  to  the  collector  for  a  payment  made  by  him  on  account  of 
taxes  collected,  is  admissible  in  evidence  on  behalf  of  the  collector 
without  proof  that  he  took  two  receipts  for  it  and  delivered  one  of 
them  to  the  Clerk  of  the  Peace  of  the  county.    Welch  v.  Coulborn,  647. 

COLLECTOR  OF  INTERNAL  REVENUE. 

1.  Under  the  fourth  section  of  the  act  of  Congress  in  relation  to 
internal  revenue,  approved  July  1st,  1862,  the  collector  of  an  internal 
revenue  district  is  the  recognized  agent  of  the  government  and  is 
responsible  both  to  the  government  and  to  individuals,  for  all  moneys 
collected  and  all  acts  done  by  his  deputy  collectors,  who  are  his  agents 
and  are  alone  responsible  to  him,  and  he  may,  or  may  not,  take  se- 
curity from  such  a  deputy  for  the  faithful  discharge  of  the  duties  of  his 
office,  at  his  pleasure. 

2.  Molasses  manufactured  from  Sorghum,  was  subject  to  taxation 
under  section  75  of  said  act  and  under  section  94  of  the  act  approved 
June  30th,  1864,  under  the_  former  at  the  rate  of  three  per  cent,  ad 
valorem,  and  under  the  latter  of  five  per  cent,  ad  valorem. 

3.  If  the  collector  consents  to  the  use  of  the  public  money  by  his 
deputy  collector  in  his  private  business  of  buying  and  speculating  in 
grain,  it  will  be  a  fraud  on  the  sureties  of  the  latter  and  will  discharge 
them  from  their  liability  on  his  bond  for  a  defalcation  on  his  part  re- 
sulting from  it. 

4.  The  true  meaning  of  the  rule  established  in  courts  of  equity,  that 
an  answer  which  is  responsive  to  the  allegations  and  charges  of  the 
bill  and  contains  clear  and  positive  denials  thereof  must  prevail,  un- 
less it  is  overcome  by  the  testimony  of  two  witnesses  to  the  substan- 
tial facts,  or,  at  least,  of  one  witness  fortified  and  sustained  by  cor- 
roborative facts  and  circumstances,  is  not  that  the  testimony  of  one 
witness  with  such  corrobative  facts  and  circumstances  is  indispens- 
able in  all  cases.  Because  circumstances  alone  may  sometimes  be 
found  in  the  answer  itself,  or  in  documentary  evidence  referred  to  in 
it,  more  than  sufficient  to  countervail  the  denials  of  it.  The  rule  pro- 
perly applies  to  the  case  of  an  answer  opposed  only  by  the  testimony 
of  a  single  witness.  But  to  have  this  effect,  the  witness  must  not  only 
be  competent,  but  his  testimony  must  be  credible,  and  the  corrobora- 
tive circumstances  must  materially  support  the  witness  and  strengthen 
his  testimony,  so  that  when  both  are  considered  together,  they  may  be 
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sufficient  to  satisfy  the  conscience  of  the  court  that  the  allegations  and 
charges  of  the  bill  in  respect  to  the  points  in  dispute  are  true. 

5.  If  the  language  of  a  statute  or  the  saving  clauses  in  it,  are  de- 
ficient in  precision  and  clearness,  or  faulty  and  imperfect  in  phrase- 
ology or  structure,  the  court  is  bound  to  give  them  such  interpretation 
as  may  appear  best  adapted  to  effectuate  the  object  contemplated  in 
the  enactment  of  it;  and  if  it  is  obvious  that  by  a  particular  construc- 
tion great  public  interests  would  be  endangered  or  sacrificed,  the 
court  ought  not  to  presume  that  such  construction  was  intended  by 
the  makers  of  the  law.  And  giving  such  a  construction  to  section  173 
of  the  act  of  June  30th,  1864,  and  the  several  exceptions  and  savings 
and  provisos  therein  contained,  which  declared  all  of  the  provisions  of 
the  preceding  act  of  July  1st,  1862,  repealed,  but  the  second,  fourth, 
fifth,  one  hundred  and  fifteenth  and  one  hundred  and  nineteenth  sec- 
tions thereof,  neither  the  office  of  collector  or  deputy  collector  consti- 
tuted by  and  filled  under  the  former  act,  nor  the  bonds  given  by  them 
under  the  same  and  prior  to  the  passage  of  the  latter  act,  were  termi- 
nated, vacated,  changed,  or  altered  thereby  in  any  respect,  but  con- 
tinued and  remained  in  full  force,  operation  and  effect  after  the  passage 
of  the  subsequent  act.  Nor  was  it  necessary  for  either  of  them  to  give 
a  new  bond,  or  new  security  after  the  passage  of  it. 

6.  But  the  giving  of  any  bond  by  the  collector  of  the  district,  was 
not  made  by  either  act  a  condition  precedent  to  his  authority  to  exer- 
cise the  powers  or  perform  the  duties  of  his  office.  On  the  contrary, 
the  provision  in  question  was  merely  directory  to  the  proper  officer  of 
the  Treasury  Department,  and  it  might  be  required  or  waived  at  his 
discretion.  It  is  solely  intended  for  the  security  and  benefit  of  the 
government,  and  constitutes  no  part  of  the  contract  between  him  and 
his  deputy  collector  and  sureties,  and  his  not  giving  such  a  bond,  can 
in  no  way  effect  their  responsibility. 

7.  Concealment,  in  the  sense  in  which  the  term  is  understood  in 
courts  of  equity,  means  the  concealment  of  those  material  facts  and 
circumstances  which  one  party  to  the  contract,  is  under  a  legal  or 
equitable  obligation  to  make  known  to  the  other,  and  which  the  latter 
of  right  and  by  law  is  entitled  to  have  communicated  to  him;  and  in 
relation  to  the  liability  of  a  surety  where  there  has  been  a  defalcation 
on  the  part  of  his  principal,  the  concealment  of  the  fact  by  the  cred- 
itor must  be  active  or  industrious,  and,  therefore,  fraudulent  in  its 
character.  Mere  passiveness  on  the  part  of  the  creditor,  in  not  en- 
forcing his  remedy,  will  not,  of  itself,  discharge  the  surety,  nor  will  a 
failure  or  neglect  on  his  part,  to  give  notice  to  the  surety  of  the  prin- 
cipal's defalcation  have  that  effect.  The  creditor  under  such  circum- 
stances, is  not  bound  to  anticipate  inquiry  by  disclosure,  and  may 
refuse  at  his  pleasure,  to  proceed  against  the  principal  alone  for  the 
advantage  of  the  surety,  although  urged  by  the  latter  to  do  so.    Nor 
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is  there  any  decision  or  rule  of  law  which  requires  the  collector  in  such 
a  case,  to  discharge  a  deputy  collector  immediately  on  the  discovery  of 
his  defalcation,  or  his  sureties  will  be  thereby  discharged  from  their 
liability.  Nothing  less  than  fraud,  actual  or  constructive,  on  the  part 
of  the  collector  in  such  a  case,  could  relieve  them  from  their  responsi- 
bility. 

8.  The  correctness  of  the  doctrine  that  the  contract  of  a  surety 
should  be  construed  strictly,  is  conceded,  if  by  the  term  strictly,  it  is 
meant  that  his  liability  is  not  to  be  extended  by  implication  beyond 
the  fair  scope  of  the  terms  of  his  contract. 

9.  There  could  be  no  question  that  the  bond  of  the  deputy  collector 
and  his  sureties,  executed  in  the  month  of  October,  1863,  in  the  penal 
Sum  of  $10,000,  covered  all  the  taxes  assessed  and  collected  under  the 
act  of  July  1st,  1862,  whether  they  were  collected  before  or  after  the 
passage  of  the  act  of  June  30th,  1864;  but  whether  it  extended  to 
taxes  assessed  and  collected  under  the  provisions  of  the  latter  act,  is  a 
question  not  material  to  be  considered,  as  between  the  collector  and 
the  sureties  of  the  deputy  collector,  if  the  sureties  have  settled  the 
matter  of  the  appropriation  of  the  payments  on  that  and  upon  the 
second  bond  executed  on  the  13th  day  of  October,  1864,  in  the  penal 
sum  of  $5,000,  by  their  indorsements  on  the  bonds,  and  have  provided 
by  their  concurrent  agreement  between  themselves,  for  the  final  ad- 
justment of  their  respective  liabilities  upon  them. 

10.  The  general  rule,  however,  in  regard  to  the  appropriation  of 
payments,  if  there  be  several  debts  due  from  the  debtor  to  the  credi- 
tor is,  that  the  debtor  has  the  right  to  direct  the  application  of  the 
payment  to  which  one  of  them  he  pleases ;  but  he  must  make  the  ap- 
propriation at  the  time  he  makes  the  payment,  and  cannot  do  it  after- 
ward. If  no  specific  appropriation  be  made  by  the  debtor  at  the  time 
of  making  the  payment,  then  the  right  of  appropriation  is  devolved 
upon  the  creditor,  and  he  may  make  it  as  he  ma}'  think  proper  at 
any  time  before  an  account  is  settled  between  them,  or  before  action 
brought,  provided  such  appropriation  is  not  manifestly  inequitable  in 
respect  to  third  persons.  But  if  no  appropriation  be  made  by  either 
party,  then  the  payment  must  be  applied  as  the  law  directs.  Where 
there  is  a  single  running  account  between  the  parties,  in  which  third 
persons  are  not  interested,  if  neither  party  makes  the  appropriation, 
the  law  will  apply  the  payment  to  the  discharge  of  the  several  items 
of  the  account  in  the  order  of  their  priority,  the  first  item  on  the  debit 
side  being  the  item  discharged  or  reduced  by  the  first  item  on  the 
credit  side  of  it.  But  where  there  are  intervening  equities  in  favor  of 
third  persons,  the  true  doctrine  is  that  the  law  will  apply  the  payments 
according  to  its  own  notion  of  the  intrinsic  justice  and  equity  of  the 
•case.  And  it  is  now  settled  by  repeated  decisions  of  the  Supreme 
Court  of  the  United  States,  that  where  a  public  officer  has  given 
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different  bonds  at  different  times  and  with  different  sets  of  sureties  in 
them,  his  payments  must  be  so  appropriated,  as  to  give  each  of  his 
bonds  credit  for  the  money  respectively  collected,  due  and  paid  under 
them.     Pickering  v.  Day  et  al.,  474. 

COMMERCIAL   USAGE.     See  Bill  of  Lading,  2,  3. 

COMMISSION. 

1.  A  Commission  de  bene  esse  to  take  the  depositions  of  witnesses 
who  are  aged,  very  infirm,  or  going  out  of  the  State,  may  issue  in  va 
cation,  without  any  application  to,  or  special  order  or  direction  of  the 
court  for  it.    Lofland's  Admr.  v.  Johnson's  Admr.,  219. 

2.  A  commission  to  take  depositions  of  witnesses  not  within  the 
State,  cannot  be  executed  by  taking  them  in  the  State.  Biddle  v. 
Frazier,  258. 

COMPOSITION   WITH   CREDITORS. 

A  promissory  note  given  by  a  debtor  to  one  of  his  creditors  on  enter- 
ing into  a  composition  with  them  for  the  payment  of  an  equal  per 
cent,  upon  their  claims  against  him,  secretly,  and  without  their  knowl- 
edge, for  a  larger  amount  than  is  due  to  him  under  the  composition,  is 
fraudulent  and  void,  and  no  action  will  lie  at  the  suit  of  the  payee 
against  the  maker  of  it.  And  if  a  release  of  all  demands  be  executed 
and  delivered  on  the  same  day  by  the  payee  to  the  maker  of  the  note, 
it  will  be  presumed  to  be  released  by  it,  unless  it  is  proved  that  the 
note  was  made  afterward  on  the  same  day.  MacaUioner  v.  Croasdale 
&"  Son,  365. 

CONCEALMENT.     See  Collector  of  Internal  Revenue,  7. 

CONSTABLE.     See  Execution,  I.  Official  Bonds,  2,  3. 

CONSTITUTIONAL   LAW.    See  Writ  of  Error,  3. 

CONSTRUCTION   OF   STATUTES.     See   Mechanics'    Lien,    1,    5. 
Collector  of  Internal  Revenue,  5. 

CONTRACT. 

L  As  to  the  degree  of  skill  which  a  party  who  furnishes  a  certain 
amount  of  linen  to  the  other  party  under  an  agreement  that  the  latter 
shall  make  and  deliver  to  him  as  many  knapsacks  out  of  it,  as  it  will 
make  according  to  the  regulation  standard  of  the  Government,  has  a 
right  to  expect  and  require  of  him  in  the  cutting  and  making  of  them 
in  order  to  prevent  any  unnecessary  waste  of  the  material  furnished 
for  the  purpose,  the  general  principle  and  rule  of  law  is  that  in  all 
such  cases  where  skill  is  required,  it  is  to  be  understood  to  mean  ordi- 
nary skill  in  the  particular  business  or  employment  which  the  other 
party  undertakes,  or  in  which  he  is  engaged,  for  he  is  not  presumed  to 
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engage  for  extraordinary  skill  which  may  belong  to  few  men  only  in 
his  business  or  employment,  or  for  extraordinary  endowments,  acquire- 
ments or  qualifications  to  fit  him  in  the  highest  degree  for  it.  Reason- 
able skill,  therefore,  constitutes  the  measure  of  his  engagement  and  re- 
sponsibility in  regard  to  the  work  undertaken  by  him,  unless  he  has 
professed  to  the  highest  degree  of  skill  in  regard  to  it  and  expressly 
engaged  to  do  it  in  the  best  manner. 

2.  It  is  also  a  well  settled  principle  of  law  that  where  the  particular 
business,  employment,  or  work  to  be  done  is  such  as  to  require  skill  in 
the  person  who  undertakes  it,  if  in  such  a  case  a  party  is  employed  to 
undertake  it  who  is  known  to  the  party  employing  him,  not  to  possess 
any  skill  in  it,  or  that  it  is  not  and  never  has  been  his  particular  art, 
business  or  employment,  and  that  he  makes  no  pretensions  to  skill  in 
it,  and  the  employer  with  full  notice  or  knowledge  of  that  fact,  trusts 
him  with  the  undertaking,  the  party  so  employed  is  bound  only  for  a 
reasonable  exercise  of  the  skill  which  he  possesses,  or  the  judgment 
which  he  can  employ  in  it;  and  if  any  loss  ensues  from  his  want  of 
due  skill  in  it,  he  is  not  in  law  chargeable  with  it  or  liable  for  it,  if  he 
did  the  work  with  such  reasonable  skill  as  he  possessed  in  the  art  or 
business,  and  with  the  same  care  and  diligence  which  he  would  have 
applied  to  the  undertaking,  had  he  been  doing  it  for  his  own  use  and 
benefit  alone  under  a  direct  contract  with  the  Government,  and  sup- 
plying the  material  himself.     McCombs  v.  Megratlen,  35. 

3.  In  a  written  contract  for  the  sale  of  land  by  which  the  purchaser 
assigns  to  the  vendor  in  satisfaction  and  payment  of  the  price  agreed 
upon  for  it,  a  mortgage  and  judgment  upon  land  sold  by  him  to  an- 
other party,  payable  in  certain  equal  annual  instalments  with  interest, 
and  also  executes  and  delivers  to  the  vendor  his  own  bond  and  mort- 
gage on  the  land  purchased  from  him  to  secure  to  him  the  first  three 
instalments  with  interest  payable  on  the  mortgage  and  judgment  so 
assigned  to  him,  and  the  vendor  thereupon  executes  and  delivers  to 
him  a  power  of  attorney  to  collect  the  first  three  instalments  with 
interest,  as  the  same  shall  become  payable  on  the  mortgage  and  judg- 
ment so  assigned  to  him,  and  to  be  paid  when  collected  to  him  as  a 
credit  thereon,  the  purchaser  cannot,  when  such  instalments  become 
due,  sue  out  execution  process  under  such  power  of  attorney  on  the 
judgment,  or  mortgage  so  assigned  to  the  vendor,  to  sell  any  part  of 
the  land  bound  by  them,  and  will  be  perpetually  restrained  and  en- 
joined from  doing  so.    Lesley  v.  Shock,  130. 

4.  In  an  action  of  debt  upon  articles  of  agreement  between  the 
plaintiff  and  defendant  for  the  rent  of  a  farm  and  mill  for  one  year, 
and  for  the  performance  of  which  each  was  bound  to  the  other  in  the 
sum  of  five  hundred  dollars,  and  which  the  defendant  sold  to  another 
before  the  commencement  of  the  term  for  which  she  had  so  agreed  to 
rent  the  property,  the  plaintiff  cannot  recover  damages  exceeding  five 
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hundred  dollars  in  any  event,  and  they  should  not  be  greater  than  the 
actual  amount  of  the  precise  loss  and  injury  directly  sustained  by  him 
by  reason  of  the  failure  of  the  defendant  to  comply  with  the  agree- 
ment.     Batton  V.  Bradley,  215. 

5.  Although  a  receipt  is  sufficient  proof  prima  facie  to  establish  the 
payment  of  the  money  stated,  it  may  be  impeached,  contradicted,  or 
entirely  disproved  by  parol  evidence.  It  is  otherwise,  however,  with 
regard  to  a  written  contract  included  and  embodied  in  it,  unless  it 
contains  in  its  terms  a  latent  ambiguity,  which  requires  further  proof 
than  the  contract  itself  affords,  to  apply  it  intelligibly  to  the  subject 
matter  of  it. 

6.  Questions  of  interpretation,  as  well  as  construction  of  written 
instruments,  are  for  the  court  alone,  and  are  to  be  decided  by  it. 

7.  A  written  contract  of  sale  of  "all  white  oak  timber  large  enough 
to  make  cross-ties  on  land  "  in  the  contract  mentioned,  presents  in  the 
terms  of  it  no  ambiguity,  either  latent  or  patent,  and  parol  evidence, 
or  evidence  aliunde  is  not  admissible  to  explain  and  show  in  the  ap- 
plication of  the  contract  to  the  subject  matter  of  it,  that  it  did  not  in- 
clude white  oak  timber  on  the  land,  which  was  much  larger  than  is 
ever  used  to  make  railroad  cross-ties.     Tatman  v.  Barrett,  226. 

8.  If  in  a  contract  of  sale  of  a  livery  stable  with  the  right  and  privi- 
lege of  furnishing  a  large  hotel  in  the  city  of  Washington  with  all  the 
horses  and  carriages  required  for  its  guests,  for  twenty-four  thousand 
dollars,  the  seller  falsely  and  fraudulently  represents  to  the  purchaser 
that  he  has  such  a  right  and  privilege  by  contract  with  the  proprietors 
of  such  hotel,  and  that  he  has  the  right  to  sell  and  transfer  it  with  the 
livery  stable,  and  that  such  right  and  privilege  alone  is  worth  five  thou- 
sand dollars,  it  will  be  a  severable  contract,  and  five  thousand  dollars, 
the  amount  separately  and  distinctly  apportioned  at  the  time  by  the 
seller,  as  the  price  and  value  of  such  right  and  privilege,  may  be  recov- 
ered back  by  the  purchaser  in  an  action  of  indebtitatus  assumpsit  for 
money  had  and  received  to  his  use  by  the  seller.  Reybold  v.  Henry, 
279. 

9.  The  plaintiff  contracted  to  buy  a  horse  of  H.  for  $300,  to  be 
paid  for  by  his  promissory  note  at  six  months,  but  before  the  note  was 
given  or  the  horse  was  delivered,  he  verbally  contracted  with  the  de- 
fendant to  sell  the  horse  to  him  for  $250  and  sent  him  with  his  note 
drawn  to  the  order  of  H.  for  $300  at  six  months  to  deliver  it  to  the 
latter  and  get  the  horse  from  him,  which  H.  received  and  delivered 
the  horse  to  the  defendant,  and  afterward  endorsed  the  note  and  got  it 
discounted  in  bank,  but  before  its  maturity  the  defendant  applied  to 
him  to  know  what  he  would  give  and  take  the  horse  back,  and  expect- 
ing it  would  go  to  protest  at  maturity,  he  told  him  he  would  give  him 
$200  and  take  the  horse  back  if  he  would  pay  the  balance  of  the  note 
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in  bank  which  the  defendant  did  not  agree  to.  Held  that  the  contract 
between  the  plaintiff  and  the  defendant  was  an  original  contract  which 
the  statute  of  frauds  did  not  require  to  be  in  writing.  Ball  v.  East- 
burn,  401. 

10.  In  an  action  for  a  breach  of  contract  in  not  making  a  steam 
boiler  according  to  the  written  specifications  prescribed  in  it,  the 
plaintiff  cannot  recover,  if  he  knew  of  the  change  and  modification 
made  in  the  construction  of  it,  or  had  a  reasonable  opportunity  of  in- 
specting and  examining  it  and  of  ascertaining  the  same,  before  he  ac- 
cepted and  paid  for  it.  Waters  et  al.  v.  Harvey,  441.  See  S.'^le. 
Railroads. 

CONTRIBUTION.     See  Surety.    Judgment,  2,  6. 

DEDICATION  OF  ROADS  TO  PUBLIC  USE.    See  Railroads,  17,  19, 

21. 
DEPOSITIONS.     See  Commission,  1,  2.     Will,  12. 
DEVISAVIT  VEL  NON.    See  Practice,  1. 
DEVISE. 

1 .  A  devise  to  a  grandson  of  the  testator,  of  a  lot  of  ground  with 
all  the  buildings  and  improvements  thereunto  belonging,  to  him  and 
his  heirs  if  any  he  should  have,  but  if  he  should  die  without  any  heirs, 
then  in  that  case  the  lands  and  premises  so  devised  to  him,  shall  be 
the  right  and  property  of  another  grandson  of  his,  gives  an  estate 
tail  therein  to  the  former,  and  a  remainder  in  fee  simple  therein  to  the 
latter. 

2.  Whether  or  not  the  words,  "right  and  property,"  when  applied 
to  a  devised  estate,  are  suflficient  propria  vigore,  unexplained  by  the 
context  or  scope  of  the  will,  to  pass  a  fee,  yet,  if  it  is  clear  to  the 
court  from  the  context  and  general  scope  of  the  will,  that  they  were 
used  by  the  testator  with  an  intent  to  pass  the  fee  simple,  the  court 
must  so  construe  them.    Doe  d.  McColley  v.  Lampleugh  et  al.,  461. 

DISTRESS.     See  Landlord  and  Tenant,  2. 

DISTRIBUTION.     See  Next  of  Kin. 

DOWER.     See  Waste.     Partition,  4. 

DRAFT.     See  Bill  of  Exchange,  1,  2,  3,  4.     Bill  of  Lading,  3,  6. 

DUE   BILL. 

The  action  upon  a  due  bill  payable  on  demand  and  without  date, 
and  with  no  other  proof  of  demand  of  payment  of  it  than  the  institu- 
tion of  the  suit  upon  it,  must  be  commenced  in  six  years  after  the 
making  and  delivery  of  it,  if  the  statute  of  limitations  is  pleaded 
Pratt's  Admr.  v.  Coates,  325. 
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EMANCIPATION.     See  Father  and  Son,  1,  2,  3. 
ERROR.     See  Writ  of  Error,  1,  2. 
ESTOPPEL. 

1.  Although  the  doctrine  of  estoppel  has  often  been  denounced  as 
odious,  and  declared  to  be  unworthy  of  recognition  by  the  courts,  yet 
it  would  seem,  when  properly  understood,  to  be  founded  on  such 
principles  of  morality  and  justice,  as  commend  them  to  our  best  con- 
science, because  its  proper  application  only  debars  the  averment  of 
the  truth,  in  a  case  where  such  an  averment  would  convict  the  party 
of  a  previous  falsehood,  and  where  to  permit  it,  would  be  to  allow  him 
to  deny  a  previous  affirmation  upon  the  faith  of  which  other  persons 
have  been  induced  to  deal  with  him.  The  purpose  and  intent  of  it  is 
to  prevent  fraud  and  falsehood,  and  it  only  closes  the  mouth  of  a  party, 
when  to  let  him  speak  would  be  contrary  to  honesty  and  good  con- 
science. 

2.  Estoppels  are  said  to  be  of  two  kinds;  the  one  personal  in  its 
character,  operating  as  a  personal  rebutter  and  preventing  the  grantor 
and  those  claiming  under  him,  from  asserting  title,  or  contradicting 
the  intent  and  effect  of  his  deed;  the  other  is  of  larger  scope,  for 
while  it  carries  with  it  all  the  qualities  and  attributes  of  the  former,  it 
also  possesses  the  additional  function  of  operating  an  actual  transfer 
of  an  after  acquired  estate.  Mere  grants,  releases,  or  quit  claims, 
however,  do  not  possess  this  function,  nor  were  conveyances  under 
the  statute  of  uses  held  to  have  this  operation ;  but  the  doctrine  when 
applied  to  deeds  of  bargain  and  sale,  must  be  confined  to  that  descrip- 
tion of  conveyance  strictly  and  properly  so  defined,  that  is  to  say,  to 
naked  deeds  of  bargain  and  sale.  For  it  is  well  settled  that  if  it  is  mani- 
fest on  the  face  of  the  conveyance,  either  by  recital,  admission,  cove- 
nant, or  in  any  other  way,  that  the  parties  actually  intended  to  convey 
and  receive  the  identical  estate  and  interest  which  is  the  subject  mat- 
ter purporting  to  be  conveyed  by  the  instrument,  they  shall  be  held 
estopp  ed  from  denying  the  operation  of  the  deed  according  to  its  mani- 
fest intent. 

3.  Where  one  who  has  no  title  conveys  land  with  warranty,  and 
afterward  acquires  title  and  conveys  to  another,  the  second  grantee 
is  estopped  to  say  that  the  grantor  was  not  seized  at  the  time  of 
the  first  conveyance.  And  where  both  parties  claim  under  the  same 
person,  they  are  privies  in  estate,  and  cannot  as  such,  deny  the  title 
of  the  grantor  at  the  time  of  the  first  conveyance;  and  the  estoppel 
working  upon  the  estate,  binds  both  parties  and  privies.  It  adheres  to 
the  land,  is  transmitted  with  the  estate,  it  becomes  a-muniment  of  title, 
and  all  who  afterward  acquire,  take  it  subject  to  the  burden  which 
the  existence  of  the  fact  imposes  on  it.    Doe  d.  Potts  v.  Dowdall,  369. 

See  Partition,  2,  3,  4. 
EVIDENCE. 

I.     A  venditioni  exponas  cannot  be  admitted  in  evidence  until  after 
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the  fi.  fa.  which  it  followed,  and  upon  which  it  has  issued,  has  been 
produced  in  evidence,  or  its  absence  has  been  duly  accounted  for  and 
has  been  supplied  by  the  usual  and  proper  proof  of  its  loss  and  of  the 
contents  of  it,  but  which  cannot  be  done  by  the  mere  production  of 
the  venditioni.    State  use  of  Morris  v.  Clymer  et  al.,  20. 

2.  A  search  into  all  the  writs  in  the  Prothonotary's  office  is  not 
necessary  to  render  the  entries  contained  in  the  execution  docket 
therein  admissible  as  secondary  evidence  of  the  pre-existence,  loss  and 
contents  of  missing  execution  process  on  a  judgment  in  the  Superior 
Court,  but  a  diligent  search  among  the  writs  of  the  term  to  which 
they  were  returnable,  will  be  sufficient  for  the  purpose.  Doe  d.  Swig- 
gett  et  al.  v.  Kollock,  326. 

3.  After  the  loss  and  contents  of  a  policy  of  insurance  has  been  ad- 
mitted in  evidence,  the  court  will  not  nonsuit  the  plaintiff  because  he 
failed  to  prove  that  it  was  sealed  with  the  seal  of  the  company.  Latto- 
tnus  v.  F.  M.  F.  I.  Co.,  404. 

4.  The  true  meaning  of  the  rule  established  in  courts  of  equity,  that 
an  answer  which  is  responsive  to  the  allegations  and  charges  of  the 
bill  and  contains  clear  and  positive  denials  thereof  must  prevail, 
unless  it  is  overcome  by  the  testimony  of  two  witnesses  to  the  substan- 
tial facts,  or,  at  least,  of  one  witness  fortified  and  sustained  by  corrob- 
orative facts  and  circumstances,  is  not  that  the  testimony  of  one  wit- 
ness with  such  corroborative  facts  and  circumstances  is  indispensable 
in  all  cases.  Because  circumstances  alone  may  sometimes  be  found  in 
the  answer  itself,  or  in  documentary  evidence  referred  to  in  it,  more 
than  sufficient  to  countervail  the  denials  of  it.  The  rule  properly  ap- 
plies to  the  case  of  an  answer  opposed  only  by  the  testimony  of  a  sin- 
gle witness.  But  to  have  this  effect,  the  witness  must  not  only  be 
competent,  but  his  testimony  must  be  credible,  and  the  corroborative 
circumstances  must  materially  support  the  witness  and  strengthen  his 
testimony,  so  that  when  both  are  considered  together,  they  may  be 
sufficient  to  satisfy  the  conscience  of  the  court  that  the  allegations  and 
charges  of  the  bill  in  respect  to  the  points  in  dispute  are  true.  Picker- 
ing V.  Day  et  al.,  474. 

5.  An  alienation  bond  executed  nearly  forty  years  ago,  which,  as  a 
private  paper,  has  regularly  come  into  the  possession  of  the  heir  of  the 
intestate  after  the  death  of  the  latter,  with  other  muniments  of  his 
title  to  his  real  estate,  is  admissible  in  evidence  without  proof  of  the 
signature  of  the  subscribing  witness  after  his  death,  and  when  no  one 
can  be  found  sufficiently  acquainted  with  his  hand  writing  to  prove  it. 
Doe  d.  Betts  &  Wife  v.  Deputy  et  al.,  574. 

6.  The  rule  of  evidence  is  now  well  settled  that  generally,  if  nothing 
appears  to  the  contrary,  the  alteration  of  an  instrument  or  paper,  will 
be  presumed  to  be  cotemporaneous  with  the  execution  of  it.  But  if  any 
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ground  of  suspicion  is  apparent  upon  the  face  of  it,  the  law  presumes 
nothing,  but  leaves  the  question  of  the  time  when  it  was  done,  as  well 
by  whom  done,  and  the  intent  with  which  it  was  done,  as  matters  of 
fact  to  be  ultimately  left  to  the  decision  of  the  jury.  And,  therefore,  it 
is  no  ground  for  excluding  the  instrurjient  or  paper  from  the  jury  until 
such  apparent  alteration  has  been  explained  and  such  suspicion  has 
been  removed  by  the  party  offering  it  in  evidence. 

7.  Where  other  receipts  for  payments  made  to  the  same  party  in 
similar  transactions  of  business  between  the  parties,  and  which  are  ad- 
mitted to  be  genuine,  are  already  in  evidence  in  the  case,  the  jury  may 
compare  with  the  handwriting  of  them,  the  handwriting  in  which  the 
alteration  is  made  in  another  and  a  disputed  receipt,  for  the  purpose  of 
satisfying  themselves  whether  it  is,  or  is  not,  in  the  handwriting  of  the 
same  party.  If,  however,  the  jury  should  be  satisfied  that  the  alter- 
ation was  not  in  the  handwriting  of  such  party,  it  would  be  incumbent 
upon  the  party  offering  it  to  prove  to  their  satisfaction  that  it  was 
made  with  the  knowledge  and  consent  of  such  party;  for  if  it  was  not 
made  by  him,  or  was  not  made  until  after  he  had  signed  and  delivered 
it  to  the  pa  ty  oflfering  it,  and  the  alteration  was  for  the  benefit  and 
advantage  of  the  latter,  it  would  be  such  a  suspiqious  alteration  as 
would  impose  upon  the  party  offering  it,  the  obligation  of  removing 
the  suspicion  by  satisfying  the  jury  that  it  was  nevertheless  done  with 
the  knowledge  and  consent  of  the  other  party.  Welch  v.  Coulborn, 
647.     See  Wills,  Execution,  6. 

EXECUTION. 

1.  Ma  Constable  sells  goods  on  the  day  of  sale  under  an  execution, 
against  the  order  of  the  plaintiff  in  it,  given  to  him  in  the  hearing  of 
bidders,  not  to  sell  them,  the  sale  will  be  null  and  void.  Adams  v. 
Coates,  9. 

2.  A  venditioni  exponas  cannot  be  admitted  in  evidence  until  after 
the  fi.  fa.  which  it  followed,  and  upon  which  it  was  issued,  has  been 
produced  in  evidence,  or  its  absence  has  been  duly  accounted  for  and 
has  been  supplied  by  the  usual  and  proper  proof  of  its  loss  and  the 
contents  of  it,  but  which  cannot  be  done  by  the  mere  production  of 
the  venditioni. 

3.  The  statutory'  provisions  requiring  Sheriffs  and  Constables  in 
this  State  to  return  writs  of  executions,  are  designed  for  the  benefit  of 
the  plaintiffs  in  them,  and  to  afford  them  a  remedy  for  the  neglect  of 
such  officers  in  that  particular;  but  they  afford  no  remedy  for  the 
defendants  in   them  for  such  omissions. 

4.  But  a  defendant  in  an  execution  whose  goods  have  been  sold  un- 
der it  by  a  Sheriff  or  Constable  in  this  State;  may  maintain  an  action 
on  the  official  bond  or  recognizance  of  such  officer  and  his  sureties,  to 
recover  any  surplus  or  residue  remaining  in  his  hands  after  satisfying 
all  the  executions,  levies,  liens,  and  other  demands  to  which  the  same 
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is  legally  subject  in  his  hands  as  such  officer.    State  use  of  Morris  v. 
Clymer  et  al.,  20. 

5.  A  statutory  provision  which  limits  and  restricts  to  the  citizens  of 
this  State  exclusively,  the  benefit  of  exemption  from  arrest  upon  a 
writ  of  capias  ad  satisfaciendum  on  a  judgment  without  an  affidavit 
of  fraud  against  the  defendant,  made  and  filed  before  the  issuing 
of  it,  is  not  in  conflict  with  Sec.  2,  Article  4  of  the  Constitution  of 
the  United  States,  which  provides  that  "The  citizens  of  each  State 
shall  be  entitled  to  all  privileges  and  immunities  of  citizens  in  the 
several  States, ' '  but  is  valid  and  constitutional  in  its  application  to  a 
citizen  of  another  State.    Gray  v.  Cook,  49. 

6.  A  search  into  all  the  writs  in  the  Prothonotar\''s  office  is  not 
necessary  to  render  the  entries  contained  in  the  execution  docket 
therein,  admissible  as  secondary  evidence  of  the  pre-existence,  loss 
and  contents  of  missing  execution  process  on  a  judgment  in  the  Su- 
perior Court,  but  a  diligent  search  among  the  writs  of  the  terms  to 
which  they  were  returnable,  will  be  sufficient  for  the  purpose. 

7.  An  objection  to  the  levy  of  a-fi..  fa.  on  the  ground  that  it  did  not 
include  all  the  lands  of  the  defendant  or  on  the  ground  that  the  descrip- 
tion of  the  land  contained  in  the  levy,  was  too  general  and  indefinite 
to  identify  the  land,  cannot  be  taken  after  the  return  term  of  thefi.fa. 
and  inquisition.  Nor  can  any  objection  be  taken  to  the  sale  of  the 
land  thereon  for  the  purpose  of  invalidating  or  setting  it  aside,  after 
the  term  to  which  the  sale  is  returned.  If  the  objection  is  not  taken  at 
the  return  term  of  the  writ  the  sale  is  affirmed  as  a  matter  of  course, 
and  is  final  in  its  character  and  effect. 

8.  The  provision  of  the  statute.  Rev.  Code,  chap.  Ill,  sec.  48,  which 
prescribes  the  duty  of  the  sheriff  in  respect  to  lev-ying  on  land  and 
holding  inquisitions,  is  very  general  in  its  terms  and  gives  him  great 
latitude  in  describing  the  land  levied  on.  Its  language  is,  "If  there 
have  been  a  levy  or  seizure  of  land,  the  sheriff's  return  shall  specify  the 
principal  improvements  thereon,  if  any,  as  well  as  the  known  or  com- 
puted quantity,  and  the  situation  thereof."  If  there  are  no  improve- 
ments upon  it,  he  is  to  return  none  in  the  description.  He  is  to  state 
the  known  or  computed  quantity  of  it,  and  if  he  knows  the  exact 
quantity,  it  is  his  duty  to  state  it;  if  he  does  not,  he  is  required 
to  state  the  estimated,  computed,  or  reputed  quantity  of  it.  The 
terms  "known"  and  "computed"  are  used  in  the  act  in  contra- 
distinction to  each  other,  and  have  this  import  or  signification. 
If  in  the  absence  of  fraud,  the  sheriff  errs  in  regard  to  the  quantity,  it 
is  not  material,  and  does  not  vitiate  or  render  void  the  levy  or  return. 

9.  He  is  also  required  to  state  where  the  lands  are  situate,  and  he 
has  done  so  by  describing  them  as  being  in  Dagsborough  Hundred, 
Sussex  County,  and  adjoining  lands  of  Joseph  KoUock  and  others. 
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10.  The  statute  is  general  in  its  terms,  and  does  not  require  a  spe- 
cial or  particular  description.  A  general  description  is  sufficient,  if 
such  description  identifies  the  land  and  its  locality. 

1 1 .  The  description  of  the  land  levied  on,  as  recited  in  the  venditioni 
exponas  and  set  out  in  the  sheriff's  deed  namely,  "No.  2,  a  certain 
tract  or  parcel  of  land  situate  in  Dagsborough  Hundred  and  County 
of  Sussex,  containing  140  acres,  more  or  less,  and  no  improvements, 
adjoining  lands  of  Joseph  KoUock  and  others,  a  part  of  which  is 
cypress  swamp,"  is  sufficient  to  cover  and  include  all  the  lands  of 
which  the  defendant  in  the  execution  died  seized,  situated  in  Dags- 
borough Hundred,  Sussex  County,  which  adjoined  lands  of  Joseph 
Kollock  and  others,  upon  which  there  were  no  improvements  at  the 
time  of  the  levy,  and  a  part  of  which  was  cypress  swamp.  And  the 
fact  that  the  tract  contained  more  than  140  acres,  will  not  of  itself, 
vitiate  or  avoid  the  sale.  For  where  a  tract  of  land  is  levied  on  and 
sold  by  the  sheriff  as  a  tract  of  so  many  acres  more  or  less,  the  pur- 
chaser takes  the  whole  tract  without  reference  to  the  computed  quan- 
tity which  it  is  said  to  contain.    Doe  d.  Swiggett  et  al.  v.  Kollock,  326. 

See  Landlord  and  Tenant,  2,  3.    Official  Bonds,  2,  3.    Administra- 
tor, 1.    Trespass,  3,  4. 

FATHER  AND   SON. 

1.  If  a  father  neglects,  or  refuses  to  support  and  maintain  his  son 
during  his  minority,  or  denies  him  a  home,  or  discards  or  abandons 
him,  so  that  he  is  forced  to  labor  abroad  to  procure  a  living  for  him- 
self, he  is  not  entitled  to  the  earnings  of  such  son;  because  under 
such  circumstances  the  law  will  imply  that  the  father  has  emancipated 
the  son  from  his  service,  and  conceded  to  him  the  right  to  enjoy  the 
fruits  or  profits  of  his  own  labor. 

2.  A  father  may  also  voluntarily  and  expressly  emancipate  his  mi- 
nor son  as  by  authorizing  him  to  go  out  and  labor  for  his  own  benefit. 
Or  emancipation  may  be  implied  from  the  conduct  and  relations  of  the 
parties,  that  is  to  say,  the  emancipation  or  freedom  of  the  son  to  labor 
for  his  own  living,  may  be  inferred  from  the  fact  that  his  father  has 
knowingly  permitted  him  to  enter  into  contracts  and  manage  business 
for  himself  or  on  his  own  account  for  a  considerable  length  of  time. 
Or  when  he  makes  a  contract  for  his  services  on  his  own  account  and 
the  father  knows  of  it  and  makes  no  objection,  there  is,  it  ssems,  an 
implied  assent  on  his  part  that  the  son  shall  have  his  own  earnings. 

3.  If  a  father  emancipates  his  minor  child,  and  such  child  by  indus- 
try accumulates  money,  the  money  is  his  money,  and  not  his  father's. 
And  if  the  father  receives  money  from  such  minor  child,  not  as  due  or 
belonging  to  himself,  but  receives  and  recognizes  it  as  money  belonging- 
to  his  child,  he  cannot  afterward  legally  claim  or  hold  it  as  his  own,  on 
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the  ground  of  its  being  the  fruits  or  profits  of  such  child's  labor;  and 
more  especially,  if  it  was  understood  between  them  that  the  father 
received  it,  either  to  invest  or  hold  it,  for  his  child's  benefit.  And  an 
action  for  money  had  and  received  will  lie  at  the  suit  of  such  son 
against  the  father  to  recover  it,  notwithstanding  it  was  understood 
between  them  that  the  father  was  to  buy  a  house  and  lot  with  it  for  his 
son,  and  which  he  did  buy,  but  in  his  own  name,  and  afterward  sold 
as  his  own  property.     Farrell  v.  Farrell,  633. 

FRAUD.    See  Composition  with  Creditors.    Apprentice  4.    Bii.1.  of 
Lading,  4,  5,  7.     Sale. 

GUARANTOR.     See  Partnership. 

GUARDIAN   AD   LITEM.     See  Partition,  1. 

HABEAS   CORPUS.     See  Apprentice,  2. 

HUSBAND   AND   WIFE.     See  Partition,  2. 

INSOLVENCY. 

1.  In  the  hearing  on  a  petition  of  insolvency,  the  creditors  are  not 
concluded  b^'  examining  the  petitioner  and  taking  his  answers  to  inter- 
rogatories, from  afterward  calling  and  examining  witnesses  against 
"him. 

2.  But  a  creditor  who  has  been  cited  and  has  appeared  and  become 
•a  party  to  the  record  as  an  opposing  creditor  in  the  proceeding,  is  not 
a  competent  witness  against  the  petitioner.  Edwards  v.  Townsend  et 
^L,  100. 

See  "Bill  of  Lading,  4. 
INSURANCE. 

1.  A  particular  custom  and  by-law  of  an  Insurance  company  to 
contribute  and  pay  on  a  policy  only  in  proportion  to  what  is  paid  on 
the  same  goods  insured  in  another  company,  is  no  defence  to  an  action 
on  a  policy  against  it  for  the  whole  amount  of  the  goods  insured  by 
it.     Lattomus  v.   F.  M.  F.  I.  Co.,  254. 

2.  After  the  loss  and  contents  of  a  policy  of  insurance  has  been  ad- 
mitted in  evidence,  the  court  will  not  nonsuit  the  plaintiff  because  he 
failed  to  prove  that  it  was  sealed  with  the  seal  of  the  company. 

3.  So  long  as  a  party  insured  in  a  mutual  fire  insurance  company 
whose  contract  of  insurance,  according  to  the  express  terms  of  the 
policy,  is  declared  to  be  perpetual  unless  terminated  in  the  mode  pro- 
vided for  by  the  by-laws  of  the  company,  pays  his  assessments  or 
premiums  according  to  the  terms  of  the  contract  of  insurance,  it  will 
continue  valid  and  binding,  notwithstanding  a  partial  loss  by  fire  may 
have  previously  occurred  and  been  paid  on  the  goods  by  the  company. 

4.  In  every  contract  or  policy  of  insurance  against  fire,  there  is  an 
implied  promise  or  undertaking  on  the  part  of  the  insured  that  he  will 
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not,  after  the  making  of  the  poUcy,  alter  or  change  the  premises  so  as 
to  increase  the  risk. 

5.  All  the  niles,  conditions  and  by-laws  contained  in  or  annexed  to 
the  policy,  constitute  a  part  of  the  contract;  and  in  the  case  of  a 
mutual  insurance  company,  as  the  insured  are  members  of  the  com- 
pany, they  are  presumed  to  have  knowledge  of  them. 

6.  Whether  the  risk  on  a  stock  of  goods  in  a  country  store  was  in- 
creased by  the  building  of  a  wooden  shed  adjoining  it,  is  a  question  of 
fact  to  be  submitted  to  and  decided  by  the  jury.  A  mere  change,  al- 
teration, or  addition  which  does  not  at  all  increase  the  risk,  will  not 
vitiate  the  policy;  but  if  the  risk  is  changed  and  increased,  and  the 
insured  fails  or  neglects  to  give  notice  to  the  company  of  such  change 
of  risk  according  to  the  requirements  of  the  contractj  he  will  forfeit 
his  policy,  and  cannot  recover  for  any  loss  that  may  occur  subsequent- 
ly to  such  change  of  risk.  If,  however,  he  gives  notice  to  the  company 
of  such  change  of  risk  according  to  the  requirements  of  the  contract, 
he  puts  the  company  to  their  election  whether  they  will  avail  them- 
selves of  the  forfeiture  of  the  policy,  or  not;  and  they  are  bound  in 
good  faith  to  make  such  election,  and  if  they  elect  to  consider  the 
policy  forfeited,  it  is  incumbent  upon  them  to  make  their  decision 
known;  but  if  they  do  not,  they  cannot  afterward  avail  themselves 
of  the  plea  of  the  change  of  risk.  It  is  a  familiar  principle  in  the 
law  that  a  party  may  always  waive  a  condition  in  his  own  favor,  and 
dispense  with  the  performance  of  it.  So,  too,  for  the  same  reason, 
he  may  waive  a  forfeiture. 

7.  If  the  attention  of  the  nearest  agent  of  the  company  to  the  prop- 
erty insured  was  called  to  the  alleged  change  of  risk,  and  he  examined 
the  premises,  or  whether  he  personally  examined  them  or  not,  if 
proper  representations  as  to  the  character  of  the  change  having  been 
made  to  him,  he  said  anything  to  the  insured  calculated  to  lull  him 
into  a  sense  of  security  in  regard  to  the  validity  of  his  policy,  then 
under  such  circumstances,  the  insured  did  all  that  was  required  of 
him,  and  he  could  not  be  held  responsible  for  the  neglect  or  default 
of  the  agent  to  communicate  information  of  the  fact  to  his  principals. 
Notice  to  the  agent  under  such  circumstances,  was,  in  legal  contem- 
plation, notice  to  his  principals;  and  if  after  such  notice,  the  company 
continued  to  collect  and  receive  the  assessments  or  premiums  due 
from  him  on  the  policy,  they  waived  their  right  to  consider  or  treat 
it  as  forfeited. 

8.  If  after  application  has  been  signed  and  transmitted,  and  the 
secretary  of  the  company  has  inserted  in  it  without  the  knowledge  of 
the  applicant,  a  memorandum  to  the  effect  that  there  was  the  sum  of 
$1200  already  insured  on  the  same  goods  in  another  company, 
naming  it,  to  be  and  continue  during  the  existence  of  this  policy,  the 
policy  is  delivered  to  and  accepted  by  the  insured  without  objection 
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taken  to  the  memorandum,  it  must  be  held  to  be  a  part  of  the  con- 
tract. But  if  afterward,  and  after  the  insured  has  notified  the  nearest 
agent  of  the  company  that  such  other  company  had  since  refused  to 
continue  their  insurance  on  the  goods,  the  company  has  received  from 
him  the  annual  premiums  upon  the  policy,  it  will  thereby  have  waived 
the  forfeiture  of  it  upon  that  ground,  and  recognized  it  as  a  subsisting, 
valid  contract,  and  continued  it.  And  notice  of  such  refusal  given  to 
the  agent  of  the  company  and  payment  of  such  premiums  made  to  the 
agent  of  the  company,  will  be  notice  given  and  payment  made  to  the 
company. 

9.  A  corporation  being  a  creation  of  the  law  and  an  artificial  person, 
can  only  act  by  agents,  and  all  its  instrumentalities  are  agents  from 
its  highest  to  its  lowest  officers  and  servants.  A  special  agent  is  one 
who  is  authorized  to  do  some  special  thing,  whilst  a  general  agent  is 
one  who  is  authorized  to  transact  all  his  principal's  business,  or  all  of 
his  principal's  business  of  some  particular  class  or  kind.  If  a  special 
agent  exceeds  his  authority,  his  principal  is  not  bound;  but  if  a  gen- 
eral agent  exceeds  his  authority,  his  principal  is  bound,  provided  the 
agent  acted  within  the  ordinary  and  usual  scope  of  the  business  he 
was  authorized  to  transact,  and  the  party  dealing  with  the  agent  did 
not  know  that  he  exceeded  his  authority.  If  a  person  is  held  out  to 
others,  or  to  the  public  at  large  by  his  principal,  as  having  a  general 
authority  to  act  for  him  in  a  particular  business  or  employment,  he 
cannot  limit  his  authority  by  private  or  secret  instructions.  In  such 
case,  good  faith  requires  that  the  principal  should  be  bound  by  the 
acts  of  his  agent  done  within  the  ordinary  and  usual  scope  of  the  em- 
ployment in  which  he  is  engaged  as  such  agent.  An  agent  to  insure, 
has  an  incidental  authority  to  abandon  the  property  insured  upon  a 
total  loss;  and  notice  of  a  second  or  other  insurance  in  another  com- 
pany given  to  an  agent  employed  to  negotiate  for  risks,  to  make  sur- 
veys, and  to  receive  applications  for  insurance,  is  within  the  scope  of 
the  business  and  authority  of  such  agent,  and  will  bind  the  principal 
whether  the  agent  has  communicated  such  notice  to  him,  or  not. 

10.  The  company  having  already  paid  the  party  insured  $523.69, 
under  the  policy  on  a  partial  loss  of  the  goods  by  a  previous  fire  which 
occurred  in  December  1863,  it  was  only  answerable  to  him  for  the 
difference  between  that  sum  and  the  sum  of  SI 200,  the  whole  amount 
of  its  insurance  on  the  goods,  with  interesf  from  the  time  when  that 
difference  should  have  been  paid  to  him. — Lattomus  v.  F.  M.  F.  I. 
Co.,  404. 

INTEREST.     See  Sale,  2,  4.     Writ  of  Error,  2. 
INTERNAL  REVENUE.     See  Collector  of. 
INTESTATE   REAL  ESTATE. 

The  sale  of  intestate  real  estate  under  the  order  of  the   Orphans' 


INDEX.  677 


INTESTATE   REAL   ESTATE— Continued. 

Court,  passes  all  the  estate,  title  and  claim  which  the  intestate,  at  his 
death,  had  in  law  or  equity  in  or  to  the  premises,  to  the  purchaser 
from  the  day  of  the  sale,  upon  the  confirmation  of  it  by  that  court. 
Caulk  V.  Caulh,  81. 

See  Judgment,  4.     Partition,  4. 

JUDGMENT. 

1 .  A  decision  by  all  the  Judges  in  the  Court  of  Errors  and  Appeals 
in  a  case  stated,  and  on  a  question  of  law  reserved  and  directed  by 
the  Superior  Court  to  be  heard  before  them,  is  not  final  and  conclu- 
sive nor  is  it  a  judgment  or  decision  of  the  Court  of  Errors  and  Ap- 
peals; but  a  writ  of  error  will  He  from  the  latter  court  to  a  judgment 
entered  thereon  in  the  Superior  Court.    Gray  v.  Cook,  49. 

2.  There  is  no  legal  remedy  at  the  suit  of  a  joint  debtor,  or  surety 
upon  a  judgment  paid  by  and  assigned  to  him,  under  the  hand  and 
seal  of  the  creditor  in  the  presence  of  two  subscribing  witnesses, 
against  the  principal  or  co-sureties  in  the  judgment,  except  under  the 
provisions  of  the  statute  in  such  case  made  and  provided,  which  must 
be  strictly  conformed  to  in  all  such  cases;  and  when  the  assignment 
of  the  judgment  is  by  a  Bank,  it  must  be  under  its  public  seal  and  the 
signature  of  the  President  of  it,  and  in  the  presence  of  two  credible 
and  subscribing  witnesses,  at  least.  Farmers  Bank  use  of  Wilson's 
Admr.  v.  Wilson  et  al.,  220. 

3.  In  an  action  on  the  cas3  for  not  satisfying  a  judgment  for  $1500, 
entered  by  confession  on  a  judgment  bond  and  warrant  of  attorney  in 
the  Superior  Court,  with  the  sum  of  S789.45  indorsed  as  the  real  debt 
thereof  in  the  margin  of  it  upon  the  record,  if  the  real  debt  is  alleged 
in  the  declaration  to  be  the  amount  for  which  the  judgment  was  re- 
covered, instead  of  the  $1500,  the  variance  will  b3  fatal.  Lofland  v. 
Cade,  222. 

4.  A  judgment  obtained  on  an  aflfidavit  of  the  cause  of  action  and 
an  affidavit  of  defence  thereto,  for  the  sum  admitted  to  be  due  in  the 
latter,  with  an  order  on  the  Prothonotary  to  ascertain  the  amount  of 
it,  and  which  has  been  done  by  him,  may  afterward  be  opened  and 
the  amount  ascertained  by  the  verdict  of  a  jury  in  order  to  bind  the 
lands   of   an   intestate.      Garden's  Exr.  v.  Garden's  Admr.,  342. 

5.  If  a  judgment  is  confessed  by  several  defendants,  and  afterward 
another  judgment  is  confessed  by  a  portion  of  them  for  the  same  deb'  , 
and  one  of  the  latter  subsequently  pays  the  second  judp;ni3nt,  he  can 
not  thereupon  take  an  assignment  of  the  first  judgment  under  the 
statute,  and  proceed  by  scire  facias  thereon  to  recover  contribution 
from  other  defendants  in  it.     Wilson's  Admr.  v.'  Wilson  et  al.,  642. 

See    L.\NDLORD    AND    TENANT,  2.       SURETV. 
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JUSTICE    OF   THE    PEACE. 

1.  An  action  will  lie  before  a  justice  of  the  peace  on  a  cause  of 
action  arising  from  a  contract  or  agreement  for  personal  labor,  hire  or 
service,  wherein  the  sum  demanded  does  not  exceed  one  hundred 
dollars,  at  the  suit  of  the  employer,  as  well  as  the  suit  of  the  em- 
ployee; and  notwithstanding  such  action  at  the  suit  of  the  employer 
may  be  for  the  recovery  of  unascertained  damages  purely.  But  such 
an  action  cannot  be  maintained  by  the  employer  for  a  breach  of  the 
contract  by  the  laborer's  leaving  his  service  without  his  consent  before 
the  expiration  of  the  term  agreed  on,  until  the  period  agreed  upon  for 
such  service  has  expired.     Cannon  v.  Matthews,  96. 

2.  An  action  at  the  suit  of  one  adjoining  lot  owner  against  another 
to  recover  compensation  from  the  latter  for  bricking  into  a  party  wall 
previously  erected  by  the  former,  in  the  City  of  Wilmington,  is  not 
within  the  jurisdiction  of  a  justice  of  the  peace.  Hawkins  v.  Men- 
denhall,  216. 

See  Certiorari,  1,  2,  3. 
LANDLORD   AND  TENANT. 

1.  If  a  tenant,  with  the  knowledge  that  the  premises  in  his  posses- 
sion are  to  be  sold  on  a  judgment  and  execution  against  his  landlord 
before  the  expiration  of  his  tenancy,  prepays  the  rent  for  the  year  to 
him  with  a  view  to  prevent  the  purchaser  at  the  sale  of  them  from 
obtaining  any  portion  of  it,  and  without  the  knowledge  of  the  pur- 
chaser at  the  time  of  bidding  for  them,  it  will  be  characterized  by  bad 
faith  and  tainted  with  fraud  in_CDntemplation  of  law,  and  the  latter 
will  accordingly  be  entitled  to  distrain  for  and  recover  his  propor- 
tion of  the  rent  from  the  time  of  the  sale  under  the  statute  in  such 
case  made  and  provided,  after  the  return  of  the  execution  and  con- 
firmation of  the  sale  by  the  Court  and  a  deed  is  made  to  him  by  the 
Sheriff  for  the  premises.     Baker  v.  Burton  and  Hickman,  10. 

2.  After  executions  have  been  levied  on  the  goods  of  a  tenant  on  the 
demised  premises,  the  landlord  cannot  distrain  on  a  portion  of  them 
and  sell  them  and  put  the  proceeds  of  such  sale  in  his  pocket  on  a 
claim  of  a  balance  of  rent  due  him  for  the  preceding  year,  and  then 
claim  an  entire  year's  rent  out  of  the  proceeds  of  the  sale  of  the  residue 
of  the  goods  afterward  under  the  executions  of  the  judgment  creditor, 
for  the  current  year.    Hopkins  v.  Simpson,  90. 

3.  A  Justice  of  the  Peace  has  jurisdiction  of  a  landlord's  demand  for 
rent  not  exceeding  one  hundred  dollars,  against  a  constable,  payable 
out  of  the  proceeds  of  the  sale  of  the  goods  of  his  tenant  in  the  hands 
of  the  constable  which  have  been  levied  upon  on  the  demised  premises 
arid  sold  under  an  execution  at  the  suit  of  another  against  the  tenant. 
Dougherty  v.  Thompson,  128. 

4.  Replevin  will  not  lie  at  the  suit  of  a  landlord  against  his  tenant 
for  rent  wheat  left  in  the  barn  on  the  premises  by  the  preceding  ten- 
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ant,  for  the  landlord,  as  his  share  of  the  preceding  year,  without  proof 
of  an  actual  demand  and  refusal  before  the  action  is  brought.  Alrich 
V.  Bowers,  367. 

LEGACY.    See  Administrator,  1,  2.    Near  Relations,  3.    Religious 
Societies. 

LEVY.     See  Execution,  7,  8.    Trespass,  4.    Landlord  and  Tenant,  2. 

LIEN.     See  Collector  of  County  Taxes,  L    Mechanics'  Lien. 

LIMITATION   OF  ACTIONS.     See  Due  Bill. 

MANDAMUS. 

In  a  petition  for  a  writ  of  mandamus  there  is  no  principle  of  law  or 
rule  of  practice  which  requires  that  any  one  or  more  of  the  parties 
interested  in  or  to  be  benefited  by  the  application,  should  make  the 
affidavit  upon  which  it  is  founded,  although  any  one  of  them  may 
make  it,  if  he  is  prepared  to  do  so,  and,  of  course,  any  other  person 
not  interested  and  otherwise  competent,  may  also  make  it.  Cannon 
et  al.  V.  Janvier  et  al.,  27. 

MECHANICS'    LIEN. 

1.  There  is  a  well  recognized  distinction  to  be  found  in  the  books 
between  ambiguity  and  uncertainty  in  general  in  the  language  of  stat- 
utes, and  a  palpable  absurdity,  or  downright  contradiction  occurring 
in  two  or  more  provisions  of  one  and  the  same  statute ;  for  where  the 
absurdity  is  so  palpable,  or  the  contradiction  or  error  is  so  gross,  that 
it  is  rectified  by  the  context  as  soon  as  it  is  read,  it  may  be  corrected 
by  judicial  construction. 

2.  The  lien  of  a  judgment  is  in  fact  no  part  or  portion  of  it,  but  only 
an  effect  or  incident  of  it.  It  is  invisible,  of  course,  even  on  the  face 
or  in  the  body  of  it,  and  exists  only  in  the  binding  force,  effect  and 
operation  which  the  law  accords  to  it.  A  judgment  creditor  has  by 
virtue  of  the  lien  of  it,  no  right  to  the  land  or  property  bound  by  it, 
for  it  is  neither  jus  in  re  nor  jus  ad  rem — neither  a  right  in,  nor  a 
right  to  the  property,  and  therefore,  if  he  should  release  all  his  right 
in,  or  all  his  right  to,  the  property,  he  might  afterward  extend  or  sell 
it  on  the  judgment;  for  the  lien,  after  all,  amounts  only  to  a  security 
against  subsequent  purchasers  and  incumbrancers. 

3.  The  proceeding  and  judgment  specially  provided  for  under  the 
mechanic  lien  law,  or  statute  "securing  to  mechanics  and  others  pay- 
ment for  labor  and  materials  in  erecting  or  repairing  any  building  or 
structure  within  the  State,"  is  not  a  proceeding  and  judgment  in  rem, 
but  a  proceeding  and  judgment  in  personam  exclusively,  when  the 
claim  is  for  materials  furnished  or  labor  performed  in  erecting,  alter- 
ing, or  repairing  any  building  or  structure  on  real  estate,  and  to  be- 
come a  part  of  the  realty:   but  it  is  otherwise  when  the  claim  is  for 
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materials  furnished  or  labor  performed  in  building  or  repairing  any 
ship  or  vessel  in  the  State.  And  being  in  the  former  case,  a  proceed- 
ing against  the  defendant  in  the  suit  personally,  the  judgment  when 
recovered,  is  against  him  personally  also,  and  is  general  as  well  as 
special  in  its  character  and  effect.  For  it  becomes  as  such  a  general 
lien  on  all  the  real  estate  of  the  defendant  from  the  date  of  the  recov- 
ery of  it,  and  also  a  specific  lien  on  the  building  or  structure  described 
in  the  affidavit  filed  in  the  suit,  and  the  real  estate  on  which  it  is  situ- 
ated, from  the  day  upon  which  the  work  and  labor  was  begun,  or  the 
furnishing  of  the  materials  was  commenced  in  the  erection,  alteration, 
or  repair  of  it.  And  such  judgment  is  final  and  conclusive,  and  an 
absolute  bar  to  the  recovery  of  another  judgment  at  common  law,  or 
under  the  general  statute,  for  the  same  original  cause  of  action  against 
the  same  defendant. 

4.  And  a  judgment  obtained  under  the  general  statute  for  work  and 
labor  performed,  or  materials  furnished  to  an  amount  exceeding  twen- 
ty-five dollars,  in  the  erection  of  any  building  or  structure  in  the  State, 
on  a  bill  of  particulars  and  affidavit  filed  describing  the  property  for 
which  the  work  and  labor,  or  materials  were  furnished,  will  also  be  an 
absolute  bar  to  the  recovery  of  another  judgment  thereon  under  the 
special  or  mechanic  lien  statute  upon  such  a  claim. 

5.  Even  a  purely  remedial  statute  is  not  to  have  any  operation 
anterior  to  the  enactment  of  it,  without  an  intention  clearly  indicated 
in  the  terms  of  it,  that  it  shall  have  that  effect. 

6.  On  motion  for  judgment  upon  a  mechanic  lien  claim,  at  the  first 
term  is  not  the  time  for  the  court  to  hear  and  determine  definitely, 
questions  or  objections  as  to  the  propriety  and  sufficiency  of  the  bills 
of  particulars,  or  affidavits  filed  in  support  of  them,  but  as  they  are  the 
ex  parte  acts  of  the  plaintiff  done  out  of  court,  it  behooves  him  in  par- 
ticular, to  see  that  they  are,  in  all  material  respects,  in  strict  conform- 
ity with  the  provisions  of  the  statute,  for  whenever  the  question  prac- 
tically arises,  if  arise  it  should,  with  reference  to  the  propriety  or 
sufficiency  of  them  in  any  essential  particular,  the  burden  of  showing 
it  must  devolve  upon  him  and  upon  no  one  else.  Capelle  &f  Duncan 
v.  Baker's  Executrix,  344. 

7.  A  common  count  in  indebtitatus  assumpsit  in  an  action  under  the 
fifth  section  of  the  statute  usually  called  the  "mechanic  lien  law," 
Del.  Laws  12  vol.  215,  for  materials  furnished,  and  received  and  used 
by  the  builder  and  owner  of  her,  in  the  construction  of  a  vessel  in  this 
State,  without  any  averment  in  it  that  they  were  furnished  at  the  in- 
stance and  request  of  such  builder  and  owner,  will  be  defective  on 
special  demurrer. 

8.  And  the  book  of  original  entries  of  the  plaintiff  will  be  admissible 
in  evidence  in  the  action  to  prove  t\\e  account  for  the  materials  fur- 
nished, although  charged  to  the  vessel  and  not  to  the  defendant. 
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9.  But  if  the  vessel  at  the  time  was  being  built  by  the  defendant  for 
other  parties  under  a  special  contract  with  them,  who  have  made  pay- 
ments to  him  in  the  meanwhile  on  account  of  her  in  pursuance  of  the 
contract,  and  the  same  is  afterward  abandoned  by  the  mutual  consent 
of  the  parties,  and  the  defendant  proceeds  and  finishes  her  on  his  own 
account,  he  will  be  deemed  in  law  the  whole  and  sole  owner  of  her 
from  the  commencement  of  the  work  upon  her;  and  although  pay- 
ment of  the  account  was  first  demanded  by  the  plaintiffs  of  the  other 
parties,  and  they  had  commenced  a  similar  suit  under  the  statute 
against  them  for  it,  but  which  they  voluntarily  discontinued  before 
instituting  the  present  action  against  the  defendant,  the  sole  question 
for  the  jury  to  decide  under  the  evidence  in  such  case  will  be,  to 
which  of  the  parties  to  the  contract  was  the  credit  given  for  the  mater- 
ials furnished  by  the  plaintiffs,  to  the  defendant,  or  to  the  other  parties 
to  it?  If  to  the  former,  he  would  be  liable  for  them;  but  if  other- 
wise, he  would  not  be  liable  for  them. 

10.  Goods  furnished  by  one  person  in  the  line  of  his  business  and 
received  and  used  by  another  in  his  line  of  business,  will  be  prima 
facie  evidence  of  a  sale  of  them  by  the  one  to  the  other,  and  the  law 
will  imply  a  contract  and  promise  on  the  part  of  the  latter  to  pay  the 
former  for  them  whatever  they  were  reasonably  worth. 

11.  On  the  appearance  of  the  defendant  and  entering  into  recogni- 
zance of  bail  to  the  writ  of  attachment  in  such  case,  the  attachment 
was  dissolved  and  the  vessel  was  thereby  discharged  from  the  lien  of 
it  under  the  statute,  and  the  action  thereupon  instituted  must  proceed 
and  be  considered  and  decided  according  to  the  principles  of  law  and 
the  rules  of  evidence  which  apply  in  other  cases  of  indebitatus  assump- 
sit for  work  and  labor  done,  materials  furnished,  or  goods  sold  and 
delivered.  But  the  general  rule  of  maritime  law  can  have  no  appli- 
cation in  such  a  case,  to  bind  the  vessel  itself  for  the  materials  fur- 
nished, because  she  was  not  then  in  esse  as  a  vessel,  and  because  they 
were  furnished  in  the  port  or  place  where  she  was  then  being  built. 
Carman,  Merchants  cf  Skaw  v.  Scribner,  554. 

MORTMAIN  RESTRICTIONS.     See  Religious  Societies. 
NEAR  RELATIONS. 

1.  A  commission  to  take  depositions  of  witnesses  not  within  the 
State,  cannot  be  executed  by  taking  them  in  the  State. 

2.  An  action  will  lie  at  the  suit  of  a  father-in-law  against  a  son-in- 
law,  for  necessaries  furnished  his  wife  and  children,  without  an  ex- 
press promise  to  pay  for  them,  if  he  has  turned  his  wife  out  of  his 
house  without  sufficient  cause,  or  by  cruelty  or  ill  treatment,  has  com- 
pelled her  to  leave  it.     Biddle  v.  Frazier,  258. 

3.  An  action  will  not  lie  at  the  suit  of  a  nephew  against  his  uncle  for 
board  and  lodging  without  an  express  contract  or  promise  on  the  part 
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of  the  latter  to  pay  him  for  it.  But  if  there  is  an  express  contract  or 
promise  on  the  part  of  the  latter  to  pay  him  for  it,  a  legacy  bequeathed 
to  him  in  the  will  of  the  latter,  will  not  be  a  payment,  either  in  full, 
or  in  part  of  the  demand,  unless  it  expressly  appears  in  the  will,  or  by 
manifest  implication,  that  such  was  the  intention  of  the  testator. 
Morris  v.  Morris'  Executor,  568. 

NEW  TRIAL. 

A  new  trial  will  not  be  granted  in  an  action  against  executors  on 
the  ground  that  after  the  trial,  it  was  discovered  that  one  of  the  wit- 
nesses examined  on  behalf  of  the  plaintiflf,  was  interested  in  the  result 
of  the  suit,  and  that  the  defendants  were  surprised  by  the  testimony, 
and  could  now  prove  that  it  was  false.  McCrone's  Admr.  v.  McCrone's 
Exr.,  76. 

NEXT  OF   KIN. 

Children  of  deceased  sisters  of  the  whole  and  half  blood  of  the 
father  of  an  intestate,  are  entitled  to  share  as  next  of  kin,  in  equal  de- 
gree in  the  distribution  of  the  residue  of  his  personal  estate.  McKin- 
ney  v.  Mellon,  211 . 

OFFICIAL  BONDS. 

1.  A  venditioni  exponas  cannot  be  admitted  in  evidence  until  after 
the  fi.  fa.  which  it  followed,  and  upon  which  it  was  issued,  has  been 
produced  in  evidence,  or  its  absence  has  been  duly  accounted  for  and 
has  been  supplied  by  the  usual  and  proper  proof  of  its  loss,  and  of  the 
contents  of  it,  but  which  cannot  be  done  by  the  mere  production  of  the 
venditioni. 

2.  The  statutory  provisions  requiring  Sheriffs  and  Constables  in 
this  State  to  return  writs  of  executions,  are  designed  for  the  benefit  of 
the  plaintiffs  in  them,  and  to  afford  them  a  remedy  for  the  neglect  of 
such  officers  in  that  particular;  but  they  afford  no  remedy  for  the 
defendants  in  them  for  such  omissions. 

3.  But  a  defendant  in  an  execution  whose  goods  have  been  sold 
under  it  by  a  Sheriff  or  Constable  in  this  State,  may  maintain  an  action 
on  the  official  bond  or  recognizance  of  such  officer  and  his  sureties,  to 
recover  any  surplus  or  residue  remaining  in  his  hands  after  satisfying 
all  the  executions,  levies,  liens,  and  other  demands  to  which  the  same 
is  legally  subject  in  his  hands  as  such  officer.  State  use  of  Morris  v. 
Clymer  et  al.,  20. 

See  Collector  of  County  Taxes,  1. 
ONUS   PROBANDI.     See  Wills,  6;    Bill  of  Lading,  7. 
PARTITION. 

1.  Although  irregular,  it  is  competent  for  the  Chancellor  in  a  suit 
for  partition  against  an  infant  defendant  to  appoint  a  guardian  ad  li- 
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tent  for  her,  after  the  decree  for  partition  and  before  the  decree  of 
partition  is  entered  in  the  case.     Waples  v.  Waples,  458. 

2.  In  an  action  of  ejectment  by  husband  and  wife  in  right  of  the 
wife,  to  recover  land  embraced  in  a  proceeding  for  partition  in  the 
Orphans'  Court  under  the  intestate  law,  in  which  the  location,  of  the 
land,  their  names  and  marriage,  and  that  she  was  one  of  the  children 
and  heirs-at-law  of  the  intestate  are  stated,  the  record  of  such  pro- 
ceeding is  sufficient  evidence  to  go  to  the  jury  to  prove  that  the  land  sued 
for  lies  in  the  county,  and  that  she  was  the  daughter  and  heir-at-law 
of  the  intestate,  and  is  the  wife  of  the  plaintiff  joined  with  her  as  her 
husband,  in  the  action. 

3.  An  alienation  bond  executed  nearly  forty  years  ago,  which,  as 
a  private  paper,  has  regularly  come  into  the  possession  of  the  heir  of 
the  intestate  after  the  death  of  the  latter,  with  other  muniments  of 
his  title  to  his  real  estate,  is  admissible  in  evidence  without  proof  of 
the  signature  of  the  subscribing  witness  after  his  death,  and  when  no 
one  can  be  found  sufficiently  acquainted  with  his  handwriting  to 
prove  it. 

4.  In  an  action  of  ejectment  by  one  of  the  heirs-at-law  to  recover 
her  share  of  the  land  which  was  assigned  as  and  for  her  dower  in  such 
a  proceeding  under  the  order  of  the  Orphans'  Court  to  the  widow  of 
the  intestate  after  her  death,  both  the  widow  and  the  other  heirs-at- 
law  will  be  thereby  estopped  from  setting  up  or  asserting  any  title  to 
the  premises  other  than  that  which  was  acknowledged  and  recognized 
in  the  proceedings  in  that  court.  Doe  d.  Belts  df  Wife  v.  Deputy  et 
al.,  574. 

PARTNERSHIP. 

A  note  under  seal  executed  by  one  of  the  firm  in  the  name  of  the 
firm,  and  in  the  presence  and  with  the  assent  of  the  other  member, 
will  bind  the  firm.  And  if  one  not  a  member  of  it,  also  signs  and 
seals  it  without  any  qualification,  he  will  likewise  be  bound  as  a  princi- 
pal in  it,  and  not  as  a  guarantor  of  it,  although  he  is  not  named  in 
the  body  of  it.     Willey  v.  Lines  et  al.,  542. 

PARTY   WALLS.     See  Justice  of  the  Peace,  2. 

PENALTY.     See  Contract,  4. 

PLEADING. 

1.  In  an  action  on  the  case  for  not  satisfying  a  judgment  for  $1500, 
entered  by  confession  on  a  judgment  bond  and  warrant  of  attorney  in  the 
Superior  Court,  with  the  sum  of  $789.45  indorsed  as  the  real  debt 
thereof  in  the  margin  of  it  upon  the  record,  if  the  real  debt  is  alleged 
in  the  declaration  to  be  the  amount  for  which  the  judgment  was  re- 
covered instead  of  the  $1500,  the  variance  will  be  fatal.  Lofland  v. 
Cade.  222. 
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2.  Although  a  replication  de  injuria  absque  tali  causa  is  a  sufficient 
and  complete  answer  to  a  plea  of  excuse  or  justification  when  it  is 
wholly  untrue,  it  is  otherwise  when  it  admits  the  plea  to  be  partially- 
true,  and  should  conclude  in  such  case  with  a  verification.  And 
to  such  a  replication  it  is  neither  necessary  nor  allowable  for  the  de- 
fendant in  the  action  to  new  assign  the  locus  in  quo  by  metes  and 
bounds  in  his  rejoinder  to  it.    Dolson  v.  Hill,  255. 

3.  A  common  count  in  indebitatus  assumpsit  in  an  action  under  the 
fifth  section  of  the  statute  usually  called  the  "mechanic  lien  law," 
Del.  Laws,  12  vol.  215,  for  materials  furnished,  and  received  and  used 
by  the  builder  and  owner  of  her,  in  the  construction  of  a  vessel  in  this 
State,  without  any  averment  in  it  that  they  were  furnished  at  the  in- 
stance and  request  of  such  builder  and  owner,  will  be  defective  on 
special  demurrer.     Carman,  Merchants  &"  Shaw  v.  Scribner,  554. 

4.  If  a  judgment  is  confessed  by  several  defendants  and  afterward 
another  judgment  is  confessed  by  a  portion  of  them  for  the  same 
debt,  and  one  of  the  latter  subsequently  pays  the  second  judgment,  he 
cannot  thereupon  take  an  assignment  of  the  first  judgment  under  the 
statute,  and  proceed  by  scire  facias  thereon  to  recover  contribution 
from  other  defendants  in  it.     Wilson's  Adm'r.  v.  Wilson  et  al.,  642. 

See  Father  and  Son,  3;  Trespass,  1,  2;  Bill  of  Lading,  1. 
PRACTICE. 

1.  Pending  an  issue  of  devisavit  lel  non,  the  court  will,  upon  the 
death  of  one  of  the  caveators  in  it,  and  on  the  request  of  the  Register, 
order  it  to  be  returned  to  him  for  the  purpose  of  making  new  parties 
to  it,  and  will  not  retain  it  in  court  until  that  has  been  done  before 
him.     Jamison  et  al.  v.  Jamison's  Will,  217. 

2.  An  objection  to  the  le\^  of  a.fi.  fa.  on  the  ground  that  it  did 
not  include  all  the  lands  of  the  defendant,  or  on  the  ground  that  the 
description  of  the  land  contained  in  the  levy  was  too  general  and  in- 
definite to  identify  the  land,  cannot  be  taken  after  the  return  term  of 
the  fi.  fa.  and  inquisition.  Nor  can  any  objection  be  taken  to  the  sale 
of  the  land  thereon  for  the  purpose  of  invalidating  or  setting  it  aside, 
after  the  term  to  which  the  sale  is  returned.  If  the  objection  is  not 
taken  at  the  return  term  of  the  writ,  the  sale  is  affirmed  as  a  matter  of 
course,  and  is  final  in  its  character  and  effect.  Doe  d.  Swiggett  et  al.  v. 
Kollock,  326. 

3.  A  judgment  obtained  on  an  affidavit  of  the  cause  of  action  and 
an  affidavit  of  defence  thereto,  for  the  sum  admitted  to  be  due  in 
the  latter,  with  an  order  on  the  Prothonotary  to  ascertain  the  amount 
of  it,  and  which  has  been  done  by  him,  may  aftePA^ard  be  opened  and 
the  amount  ascertained  by  the  verdict  of  a  jury  in  order  to  bind  the 
lands  of  an  intestate.    Garden's  Exr.  v.  Garden's  Admr.,  342. 

PRINCIPAL.     See  Partnership.     See  Will,    6. 
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1  The  holder  of  a  negotiable  promissory  note  to  the  order  of  the 
maker,  and  indorsed  by  him  and  sent  to  the  holder  to  be  negotiated 
by  another  for  his  benefit,  cannot  maintain  an  action  upon  it  after  its 
maturity  against  the  maker,  without  proving  that  he  either  had  nego- 
tiated it,  or  had  himself  advanced  the  money  upon  it  to  the  maker. 
Freeman  v.  Sutton,  264. 

2.  A  promissory  note  given  by  a  debtor  to  one  of  his  creditors  on 
entering  into  a  composition  with  them  for  the  payment  of  an  equal 
per  cent,  upon  their  claims  against  him,  secretly,  and  without  their 
knowledge,  for  a  larger  amount  than  is  due  to  him  under  the  compo- 
sition, is  fraudulent  and  void,  and  no  action  will  lie  at  the  suit  of  the 
payee  against  the  maker  of  it.  And  if  a  release  of  all  demands  be 
executed  and  delivered  on  the  same  day  by  the  payee  to  the  maker  of 
the  note,  it  will  be  presumed  to  be  released  by  it,  unless  it  is  proved 
that  the  note  was  made  afterward  on  the  same  day.  Macaltioner  v. 
Croasdale  &  Son,  365. 

RAILROADS. 

1.  An  arrangement  between  a  railroad  company  and  a  committee 
of  a  Peach-Growers'  Convention  to  run  a  special  daily  peach  train 
during  a  peach  season  over  their  road  from  this  State  to  Philadelphia, 
so  as  to  connect  by  a  certain  hour  the  same  day  with  the  railroad 
thence  to  New  York,  and  deliver  peaches  there  in  time  for  the  next 
morning's  market,  and  afterward  advertised  by  the  company  by  hand- 
bills posted  at  the  stations  on  the  road  prior  to  the  commencement  of 
the  season,  to  be  so  run  with  the  design  to  make  such  connection  at 
Philadelphia,  will  not  constitute  a  special  contract  on  the  part  of  the 
company  with  the  peach-growers  of  the  State,  or  with  any  one,  to 
transport  peaches  during  the  season  by  such  train;  but  only  such 
a  contract  as  the  law  applicable  to  common  carriers  raises  in  such  a 
case,  and  therefore  the  company  was  not  liable  for  any  peaches 
which  were  not  accepted  by  it  for  transportation  by  such  train. 

2.  Nor  was  the  company  liable  for  work  and  labor  of  hands  furnish- 
ed by  the  shipper  in  loading  the  cars  at  a  station  with  such  of  his 
peaches  as  were  shipped  from  it,  if  it  was  the  custom  of  shippers  to 
furnish  the  hands  for  that  purpose  and  the  custom  was  acquiesced  in 
by  the  shippers.  The  company  was  a  common  carrier  of  goods  in  the 
case,  and  as  to  peaches  that  were  delivered  to,  and  accepted  by  it 
for  transportation  by  such  train,  was  responsible  as  such  for  all  losses 
and  injuries  thereto,  except  such  as  were  caused  by  act  of  God,  the 
public  enemy,  and  the  default  of  the  shipper  himself.  The  care  and 
diligence  required  in  such  case  is  to  be  measured  in  a  great  degree 
by  the  character  of  the  goods  to  be  transported,  and  its  liability  may 
be  greater  or  less  accorc'ing  to  the  condition  of  them  when  received 
by  it,  for  they  ought  to  te  in  a  suitable  condition  and  a  proper  state  of 
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preparation  for  transportation  when  delivered  and  accepted  for  it. 
This  obligation  is  imposed  upon  the  Company  as  a  public  duty  and  by 
its  undertaking  to  carry  safely,  as  far  as  human  care  and  foresight  will 
admit.  These  obligations  impose  on  the  carrier  the  duty  to  carry  and 
safely  deliver  the  goods  in  good  order  and  in  a  reasonable  time  at  the 
place  of  their  destination,  and  nothing  will  exempt  the  company  as 
such  from  this  responsibility,  except  as  before  stated. 

3.  But  the  principle  on  which  the  extraordinary  liability  of  common 
carriers  is  founded,  does  not  extend  the  responsibility  to  the  time  oc- 
cupied in  the  transportation  of  them,  unless  they  expressly  contract  to 
deliver  them  within  a  given  time;  but  if  they  do  so  bind  themselves 
by  special  contract  they  are  obliged  to  deliver  at  all  events  at  the 
specified  time,  although  the  delay  may  be  occasioned  by  inevitable  ac- 
cident or  necessity  beyond  the  control  of  human  care  or  foresight.  In 
the  absence,  however,  of  a  special  contract  to  deliver  on  time,  they 
are  bound  to  use  due  care  and  diligence  to  complete  the  transporta- 
tion within  a  reasonable  time,  having  regard  to  the  character  of  the 
goods  and  the  necessity  of  its  speedy  delivery  at  the  place  of  desti- 
nation. 

4.  In  this  case,  the  company  having  put  forth  a  public  handbill  in- 
dicating the  time  for  the  train  to  leave  Dover  and  about  the  time  it 
was  to  reach  Philadelphia,  was  bound  to  use  due  diligence,  care  and 
skill,  and  to  exert  all  the  means  in  its  power  to  make  the  time  men- 
tioned in  it  for  its  arrival  there.  And  for  the  same  reason  that  it  was 
not  responsible  for  the  natural  decay  of  the  fruit  in  transit,  it  is  held 
to  a  stricter  degree  of  care  and  diligence  for  the  transportation  and 
delivery  of  it  at  the  time  specified. 

5.  Ordinarily  the  delivery  of  goods  to  a  railroad  company  is  made  at 
its  stations  to  a  freight  agent.  To  constitute  a  delivery  to,  and  an  ac- 
ceptance by,  the  company  as  common  carriers,  it  must  appear  that 
the  peaches  which  were  not  carried  away  by  it  were  in  its  possession, 
and  that  it  had  assumed  the  exclusive  custody  and  control  over  them, 
and  that  the  plaintiffs  had  at  the  same  time  parted  with  and  entirely 
surrendered  their  possession  and  control  over  them.  If  there  was  not 
such  a  delivery,  the  relation  of  consignor  and  carrier  did  not  exist  be- 
tween the  parties. 

6.  If  there  was  any  negligence  or  default  on  the  part  of  the  Camden 
and  Amboy  Railroad  Company  which  resulted  in  loss  and  injury  to  the 
plaintiffs,  the  defendants  were  not  in  any  way  responsible  for  it,  be- 
cause the  engagements  of  the  former  formed  no  part  of  the  obligations 
of  the  latter,  unless  they  made  themselves  so  responsible  by  express 
agreement.  If  they  engaged  or  undertook,  as  common  carriers,  to 
carry  and  deliver  peaches  beyond  the  terminus  of  their  road,  they 
would  be  bound  to  do  so,  and  would  be  liable  for  the  consequences  of 
their  default  in  that  respect. 
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7.  The  peaches  which  the  company  accepted  and  undertook  to  car- 
ry, estabUshed  the  relation  of  carrier  and  consignor  between  it  and  the 
plaintiffs,  and  the  responsibility  of  a  common  carrier  attached  to  it  on 
receiving  them  for  transportation,  notwithstanding  the  advertisement 
excepted  Saturdays  and  Sundays  as  days  for  the  running  of  the  train. 

8.  Whether  the  defendants  as  common  carriers  were  bound  to  re- 
ceive and  carry  the  plaintiff's  peaches  without  prepayment  or  tender  of 
the  freight  upon  them,  would  depend  upon  the  custom  of  the  company 
in  that  respect,  which  was  a  fact  for  the  jury  to  determine. 

9.  If  it  appeared  that  the  loss  and  injury  compained  of  by  the  plain- 
tiffs was  caused  partly  by  their  own  negligence  and  partly  by  the  negli- 
gence of  the  defendants,  they  cannot  recover,  unless  by  ordinary  care 
the  plaintiffs  could  not  have  avoided  the  consequences  of  the  negligence 
of  the  defendants.     Reed  and  Walker  v.  P.  W.  &  B.  R.  R.  Co.,  176. 

10.  An  arrangement  between  the  Philadelphia,  Wilmington  and 
Baltimore  Railroad  Company  and  a  committee  of  a  peach-growers' 
convention  to  run  a  special  daily  train  during  a  peach  season  to  Phila- 
delphia, there  to  connect  with  the  Camden  and  Amboy  Railroad  for 
the  transportation  of  peaches  to  New  York,  and  which  before  the 
commencement  of  the  season  was  duly  advertised  by  the  company  for 
that  purpose,  to  leave  the  several  stations  on  their  road  in  the  State  at 
the  respective  hours  stated  each  day  (Saturdays  and  Sundays  except- 
ed), and  reach  Philadelphia  about  a  certain  hour  in  the  evening,  with 
the  view  to  make  such  connection  and  in  time  for  the  next  morning's 
market  in  New  York,  will  not  constitute  a  special  contract  between 
the  company  and  a  shipper  of  peaches  from  this  State  to  New  York 
during  the  season,  to  transport  his  peaches  by  such  train. 

11.  The  P.  W.  &  B.  Railroad  Company  is  a  common  carrier,  inves- 
ted with  all  the  rights  and  privileges,  and  subject  to  all  the  duties  and 
responsibilities  of  common  carriers  for  hire.  As  such,  it  is  clothed  by 
its  charter  with  special  and  extraordinary  powers  and  privileges;  and 
is  designed  and  expected  to  furnish  to  the  public  special  facilities  and 
accommodations.  It  is  its  duty  to  provide  suitable  engines,  cars  and 
all  necessary  appliances,  fully  sufficient  to  accommodate  the  ordinary 
and  probable  business  of  the  road.  It  is  its  duty  as  a  common  carrier  to 
receive  and  carry  the  goods  offered  for  transportation,  upon  payment 
or  tender  of  reasonable  compensation,  to  the  full  extent  of  its  means 
of  transportation.  And  if  it  refuses  to  carry  goods  offered  at  a  proper 
time,  and  in  proper  condition,  having  sufficient  accommodations  and 
means  for  carrying  them,  it  is  liable  in  damages  for  the  breach  of 
its  duty.  On  the  other  hand  however,  it  may  lawfully  refuse  to  re- 
ceive goods  offered  for  transportation,  when  they  are  offered  at  unrea- 
sonable times,  or  when  the  cars  are  full,  or  when  the  goods  are  not  in 
a  fit  condition,  or  not  properly  packed,  or  when  the  company  has  no 
convenient  means  of  carrying  them  with  safety,  or  when  the  means 
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of  carrying  them  are  all  exhausted.  And  moreover  as  a  common  car- 
rier, it  is  not  responsible  for  delay  caused  by  an  unusual  press  of  bus- 
iness, or  influx,  or  accumulation  of  freight  exceeding  its  ability  to  car- 
ry where  it  makes  no  undue  discriminations  among  owners,  and  carries 
the  freight  offered,  as  soon  as  it  can  consistently  with  its  accommoda- 
tions, and  with  its  duty  to  forward  freight  previously  offered.  But 
when  it  has  once  accepted  goods  delivered  for  transportation,  it  is 
bound  safely  to  keep,  safely  to  carr>'  and  safely  to  deliver  them.  Com- 
mon carriers  are  treated,  in  a  certain  sense,  as  insurers  of  the  final  safe 
delivery  of  the  goods;  but  they  are  not  insurers  as  to  the  time  of  de- 
livery, unless  there  is  a'special  contract  to  deliver  at,  or  within,  a  spec- 
ified time.  And  as  a  common  carrier,  it  is  held  responsible  for  all  losses 
except  those  occasioned  by  inevitable  accident,  called  the  act  of  God, 
or  of  the  public  enemy.  The  act  of  God  denotes  such  causes  as  are  be- 
yond the  control  of  the  carrier,  and  produce  loss  without  the  inter- 
vention of  human  agency.  This  rule  of  law,  however,  must  be  under- 
stood with  the  following  qualifications,  namely,  that  the  carrier  is  not 
to  be  held  responsible  for  ordinary'  wear  or  tear,  and  chafing  of  the 
goods  in  the  course  of  their  transportation,  or  for  their  ordinary  loss  or 
deterioration  in  quantity  or  quality,  or  for  any  inherent  natural  infir- 
mity or  tendency  to  damage,  depreciation  or  decay,  or  for  the  deprecia- 
tion or  decay  of  perishable  articles  where  there  is  no  negligence  on  the 
part  of  the  carrier,  or  for  any  loss  arising  from  bad,  imperfect  or  care- 
less packing  by  the  owner  or  his  agents. 

12.  Ordinarily  to  render  a  carrier  responsible,  there  must  be  an  ac- 
tual delivery  of  the  goods  to  him,  or  his  servants,  or  some  other  person 
authorized  to  act  in  his  behalf.  In  the  case  of  a  railroad  company,  the 
goods  must  be  delivered  to  its  authorized  agents,  and  such  a  delivery 
is  usually  made  at  a  railroad  station,  to  a  freight  agent  or  station  mas- 
ter. In  order  to  charge  the  company  and  fasten  on  it  the  liability  of 
a  common  carrier,  the  goods  must  be  delivered  into  the  exclusive  cus- 
tody of  the  company,  and  accepted  by  the  latter  in  that  capacity  for 
transportation.  So  long  as  the  owner,  or  his  agent,  retains  the  custody 
and  control  of  them,  there  has  been  no  such  delivery  and  acceptance, 
as  will  charge  the  carrier.  But  this  rule  may  be  modified  or  changed 
by  arrangement  between  the  parties  in  regard  to  the  place,  or  mode  of 
delivery,  or  by  an  established  custom  or  usage  of  the  company  to  the 
contrary.  But  there  can  be  no  doubt  that  a  delivery  on  board  the  cars 
for  transportation  with  the  consent  of  the  proper  agent  of  the  company 
amounts  to  a  perfect  dehvery  and  acceptance,  and  subjects  the  compa- 
ny to  all  the  legal  responsibilities  of  common  carriers.  Peaches,  how- 
ever, placed  by  the  owner  or  his  agent  in  a  granary  or  store  house  at  a 
station,  the  use  of  which  had  been  granted  to  him  as  a  privilege  and 
for  his  own  convenience,  to  await  shipment  next  day,  should  not  be 
considered  a  delivery  to  the  railroad  company,  so  as  to  charge  them 
as  common  carriers.    Nor  can  the  mere  placing  of  them  on  the  ground 
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at  or  near  the  railroad  station,  without  their  being  taken  in  charge  by 
the  agent  of  the  company,  be  considered  such  a  dehvery.  But  if  placed 
there  by  the  direction  of  the  proper  agent  of  the  company,  it  would 
amount  to  a  sufficient  delivery  and  acceptance  to  charge  them  as  com- 
mon carriers. 

13.  The  carrier  is  bound  to  use  reasonable  expedition,  and  to  de- 
liver the  goods  within  a  reasonable  time.  Goods  transported  by  rail- 
road, must  be  put  upon  their  transit  within  a  reasonable  time,  and  be 
delivered  within  the  usual  time  after  their  arrival  at  their  place  of 
destination.  But  if  retarded,  obstructed,  or  delayed  in  their  transit, 
by  accident,  misfortune,  or  other  sufficient  cause,  though  not  result- 
ing from  the  act  of  God,  or  of  the  public  enemy,  the  carrier  will  not 
be  rendered  responsible  for  loss  or  damage  occasioned  by  such  delay, 
provided  he  has  used  due  and  reasonable  diligence  in  the  transporta- 
tion to  guard  against  delay,  and  the  goods  are  finally  delivered  in 
safety.  But  what  will  amount  to  due  diligence  in  this  respect,  must 
necessarily  depend  upon  the  peculiar,  or  special  circumstances  of  each 
particular  case;  and  the  diligence  of  the  carrier  may  be  increased  by 
the  agreement  of  the  parties,  or  by  the  nature  of  the  freight  trans- 
ported, as  where,  for  instance,  it  is  of  a  perishable  nature;  for  any 
thing  of  this  kind  may  very  properly  be  considered  as  affecting,  more 
or  less,  the  question  of  due  and  reasonable  diligence. 

14.  Although  the  arrangement  entered  into  for  running  the  train, 
and  the  subsequent  advertisement  of  it  by  the  company,  did  not 
amount  to  a  special  contract  on  their  part  for  that  purpose,  neverthe- 
less, when  peaches  were  afterward  actually  delivered  to,  and  accepted 
by,  the  company  for  transportation  according  to  the  advertisement,  a 
contract  arose  between  the  parties,  not,  however,  a  special  contract  in 
the  sense  in  which  those  terms  are  understood  in  the  law,  but  a  con- 
tract arising  out  of,  or  created  by  force  of  the  general  law  applicable 
to  the  company  as  common  carriers  for  hire.  The  prime  end  sought 
to  be  attained  by  the  parties  to  it,  was  to  have  the  peaches,  which 
should  be  shipped  by  it,  placed  in  Jersey  City  or  New  York  with  the 
least  possible  delay;  and  each  of  the  parties  recognizing  the  perisha- 
ble nature  of  the  freight  to  be  carried  by  it,  time  seems  to  have  been 
deemed  by  both,  an  important  element  to  be  considered,  on  account  of 
the  perishable  nature  of  the  freight  and  its  liability  to  speedy  decay; 
and  that  certainly  rendered  the  time  of  the  departure  of  the  trains 
from  the  stations  at  which  the  plaintiff  shipped  his  peaches,  and  the 
time  occupied  in  making  the  transit  from  these  stations  to  Philadel- 
phia, matters  of  special  importance  to  be  considered  by  the  jury  in 
one  aspect,  at  least,  of  the  case,  in  determining  the  question  of  neg- 
ligence, or  want  of  due  diligence. 

15.  As  to  the  delivery  of  the  peaches  to  the  other  and  connecting 
company,  the  Camden  and  Amboy,  at  the  connection  of  their  routes 
by  the  defendants  under  the  separate  arrangements  made  with  the  two 
44 
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companies  for  the  puq^ose,  the  moment  the  cars  of  the  defendants 
reached  the  points  of  connection  between  the  two  companies  and 
the  engine  was  detached,  or  cut  loose  from  the  train,  the  delivery  of 
them  was  complete,  and  the  defendant's  duty  ended,  and  the  duty  and 
responsibilities  of  the  connecting  company  commenced  and  continued 
until  they  had  delivered  them  at  their  proper  point  of  delivery  in  Jer- 
sey City,  and  the  defendants  are  in  no  respect  whatever  liable  or  re- 
sponsible for  any  loss  or  damage  which  the  plaintiff  may  have  sustain- 
ed by  reason  of  the  misconduct,  negligence,  or  default  of  that  or  any 
other  company  concerned  after  that  in  the  tranportation  and  delivery 
of  them.— Truax  v.  P.,  W.  &  B.  R.  R.  Co.,  233. 

16.  A  pure  accident  is  not  actionable;  or  if  there  was  good  ground 
for  attributing  it  to  negligence,  yet  if  it  was  attributable,  either  wholly 
or  in  part,  to  the  negligence  of  the  party  injured,  he  cannot  recover 
for  it. 

17.  The  vital  principle  of  the  dedication  of  private  land  to  public 
use,  is  the  intention  to  dedicate  it;  and  whenever  this  is  unequivocal- 
ly manifested,  the  dedication,  so  far  as  the  owner  of  the  land  is  con- 
cerned, is  made.  Time,  therefore,  though  often  a  material  ingredient 
in  the  evidence,  is  not  an  indispensable  ingredient  in  the  dedication.  It 
is  not  like  a  grant,  presumed  from  length  of  time;  if  the  act  of 
dedication  be  unequivocal,  it  may  take  place  immediately. 

18.  If  a  road  be  opened  by  the  owners  of  the  land  across  a  rail- 
road and  dedicated  to  the  use  of  the  public  as  a  common  highway,  and 
the  railroad  company  builds  a  crossing  over  the  railroad  for  it,  any 
use  of  the  crossing  by  the  public  passing  or  traveling  along  the  road, 
must  be  taken  to  be  subordinate  or  subject  to  the  paramount  right  of 
the  company  to  hold,  occupy  and  use  their  railroad  and  the  lands 
within  the  boundaries  of  theii  road. — Ogle  v.  P.,  W.  &•  B.  R.  R.  Co., 
267. 

19.  The  dedication  of  lands  by  the  owners  of  it  for  the  purpose  of 
a  public  avenue,  across  which  a  railroad  has  already  been  built,  can- 
not impair  or  interfere  in  any  way  with  the  rights  of  the  railroad  com- 
pany within  the  lines  of  their  road  under  their  charter,  whether  to  the 
soil,  or  to  the  right  of  way,  to  hold,  occupy  and  enjoy  the  same. 

20.  There  being  no  direct  evidence  on  the  trial  below,  of  the  ac- 
quisition of  title  by  the  railroad  company  under  the  provisions  of  its 
charter,  the  jury  were  correctly  instructed  by  the  Court  that  an  unin- 
terrupted and  undisputed  possession  and  use  of  the  locus  in  quo  for 
the  purposes  of  a  railroad  during  thirty  years  by  the  Company,  was 
presumptive  evidence  that  it  had  complied  with  the  requirements  of 
the  law  and  thereby  acquired  the  fee  simple  in  the  land,  or  at  all 
events,  it  would  be  presumptive  evidence  of  a  grant  of  the  right  of 
way  over  the  land  for  the  purposes  of  a  railroad,  which  for  defence  to 
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the  action,  would  be  as  effectual  as  the  fee  simple.  The  use  of  a  siding 
in  connection  with  the  main  track,  is  incident  to  a  right  of  way  for 
railroad  purposes.  It  is  a  part  of  the  easement,  as  much  so,  as  is  the 
running  of  the  trains  over  the  main  track  of  the  road. 

21.  If  after  such  avenue  has  been  laid  out  across  such  railroad  and 
dedicated  to  public  use  by  the  owners  of  the  lands  on  either  side  of 
the  railroad,  the  company  raises  the  grade  of  it  in  the  avenue  and 
constructs  and  raises  embankments  sloping  downward  from  the  road 
into  the  avenue,  to  facilitate  the  crossing  of  the  road  by  horses  and 
carriages  and  other  vehicles  using  the  avenue,  and  permits  and  con- 
sents to  their  crossing  the  road  when  using  the  avenue,  it  will  not 
amount  to  such  a  recognition  or  acknowledgment  that  the  avenue  is  a 
public  highway,  or  to  such  an  acquiescence,  concurrence,  or  co-ope- 
ration on  their  part  in  the  dedication  of  it  to  the  uses  of  the  public,  as 
will  operate  as  a  waiver  of  their  right  to  keep  their  cars  standing 
on  a  siding  within  the  lines  of  their  railroad,  and  partly  within  the 
limits  of  the  avenue,  and  so  near  as  to  frighten  horses  upon  it  in 
crossing  the  railroad,  or  estop  them  from  denying  the  right  of  the 
public  to  use  that,  as  well  as  all  other  parts  of  the  avenue,  as  a  common 
highway.  But  under  the  circumstances  any  use  of  such  crossing  by 
persons  passing  or  traveling  along  such  avenue,  must  be  taken  to  be 
subordinate  or  subject  to  the  paramount  right  of  the  company  to  hold, 
occupy,  and  use  the  railroad  and  its  siding  and  the  lands  within  the 
boundaries  of  their  road.  The  company  by  the  acts  referred  to  grant- 
ed to  the  public  what  may  be  called  a  privilege  of  crossing,  which 
once  granted,  became  irrevocable,  and  they  could  not  render  the  ex- 
ercise of  it  dangerous  by  any  use  of  the  track  not  needful  for  the 
due  prosecution  of  their  business.  But  that  did  not  make  the  place 
of  crossing  a  public  road  or  street,  in  which  the  right  of  the  public  to 
cross  was  absolute  and  paramount  to  any  use  of  it  by  the  company. 

22.  If  the  declaration  in  such  a  case  alleges  the  locus  in  quo  to  be  a 
public  road  or  a  public  street,  and  that  the  act  from  which  the  injury 
complained  of  resulted,  was  wrongfully  and  unjustly  done  by  the  de- 
fendants, in  consequence  of  which  negligence  and  improper  conduct 
the  injury  resulted,  the  omission  of  the  Court  below  to  submit  the 
question  of  negligence  to  the  jury,  will  not  be  error. — Ogle  v.  P.,  W. 
&  B.  R.  R.  Co.,  302. 

23.  A  railroad  company,  as  a  common  carrier,  is  bound  safely  to 
keep,  safely  to  carry,  and  safely  to  deliver  the  goods  confided  to  it  for 
transportation,  and  is  responsible  in  damages  for  any  injury  or  loss 
which  the  owner  may  sustain  by  reason  of  their  default  or  negligence. 
They  are,  in  other  words,  insurers  for  the  preservation  and  safe  deliv- 
ery of  them  at  their  place  of  destination,  and  are  bound  for  all  loss  or 
damage,  unless  the  same  is  caused  by  the  act  of  God  or  the  public 
enemy. 
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24.  There  may  be,  however,  a  constructive,  or  an  actual  dehvery  of 
them.  When  according  to  the  general  rule  and  usage  of  the  company, 
they  are  bound  to  deliver  the  goods  at  their  place  of  destination, 
which  in  this  case  was  at  their  depot  or  station  outside  of  the  town  of 
Dover,  the  delivery  may  be  either  actual  or  constructive.  They  are 
bound  to  discharge  them  from  their  cars,  and  to  deliver  them  to  the 
owner  or  his  agent,  or  to  deposit  them  in  some  suitable  place  of  rea- 
sonable safety  where  they  can  be  had  and  taken  away ;  and  the  ware- 
house of  the  company  is  considered  such  suitable  place  of  deposit. 

25.  When  the  goods  are  discharged  and  so  deposited,  and  knowl- 
edge of  the  fact  is  brought  home  to  the  owner  or  his  proper  agent,  the 
responsibility  of  the  railroad  company  as  common  carriers,  ceases  and 
determines,  and  the  owner  after  such  deposit  and  notice,  is  bound  to 
use  reasonable  diligence  in  taking  charge  of  and  carrying  them  away. 
Under  such  circumstances  the  railroad  company  would  become  mere 
depositaries,  and  if  such  for  hire,  would  be  bound  to  take  ordinary 
care  of  the  goods,  or  such  care  as  a  person  of  common  prudence 
usually  takes  of  his  own  property.  But  when  they  are  gratuitous  de- 
positaries, or  in  other  words,  are  depositaries  without  reward,  they 
are  only  bound  for  slight  care,  and  are  only  responsible  for  gross 
negligence. 

26.  When  the  goods  have  arrived  and  been  deposited  and  the  fact 
has  been  made  known  to  the  owner  or  his  proper  agent,  he  is  bound 
to  take  them  away  within  a  reasonable  time.  And  when,  as  in  this 
case,  the  goods  arrived  by  ten  o'clock  on  a  Saturday  morning,  and  the 
clerk  of  the  plaintiff  was  informed  of  the  fact  and  the  same  was  shown 
to  him  by  the  agent  of  the  company  in  the  door- way  and  upon  the 
platform  of  the  warehouse  between  eleven  and  twelve  o'clock  the  same 
day,  and  he  soon  took  a  small  portion  of  them  away,  but  did  not  go  for 
the  rest  of  them  until  the  following  Monday  morning,  when  they  could 
not  be  found,  it  would  be  for  the  jury  to  consider  whether  during  Sat- 
urday was  not  a  reasonable  time  within  which  the  plaintiff  should  have 
sent  for  them  and  taken  them  away,  and  whether  their  waiting  until 
Monday  before  they  sent  for  them,  was  not  an  unreasonable  delay. 
And  if  in  doing  this,  the  agent  of  the  company  relinquished  the  cus- 
tody of  the  whole  of  the  goods,  and  the  agent  of  the  plaintiffs  assumed 
it,  that  would  constitute  an  actual  delivery  of  them  by  the  former  to 
the  latter. 

27.  If  goods  are  well  packed  and  properly  barreled  when  delivered 
to  the  agent  for  transportation  over  a  railroad,  and  loss  or  damage  re- 
sults from  the  negligent  or  careless  handling  of  them  by  such  agent, 
the  company  will  be  responsible  as  common  carriers  for  such  loss  or 
damage,  but  not,  if  it  results  from  any  inherent  defect  in  the  packing 
of  them.    Culbreth  v.  P.,  W.  &■  B.  R.  R.  Co.  392. 
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28.  It  is  incumbent  upon  the  plaintiff  in  an  action  against  a  railroad 
company  for  setting  fire  to  his  property  on  the  line  of  the  road,  by  a 
spark  emitted  from  an  engine  passing  near  it,  to  prove  that  it  was  so 
set  on  fire,  and  also  that  the  firing  and  destruction  of  the  property  re- 
sulted from  the  carelessness  or  negligence  of  the  company,  its  agents 
or  servants.  That  the  company  is  not  answerable  under  all  circum- 
stances, or  at  all  events,  for  such  an  injury,  but  only  for  want  of  due 
care,  skill  or  diligence  in  the  transaction  of  its  lawful  business,  and  in 
the  use  of  its  engines  in  it  to  prevent  such  accidents.  If  the  company 
on  such  occasion  had  adopted  the  usual  precautions  in  supplying  its 
engines  with  such  spark-catchers  as  were  then  in  general  use  and  em- 
ployed competent  enginee'^s  to  manage  their  engines,  and  the  engi- 
neers used  reasonable  care  and  diligence  in  the  management  of  them, 
then  it  had  done  all  that  law  or  enlightened  reason  required  of  it  in 
such  a  case. 

29.  Such  company  has  an  unquestionable  right  to  operate  its  road 
by  engines  propelled  by  steam  generated,  of  course,  by  fire,  and  when 
doing  so,  is  in  the  lawful  exercise  of  that  right;  but  it  is  bound  at  the 
same  time,  to  use  that  right  with  due  care  and  caution  in  respect  to  the 
rights  and  property  of  others.  And  if  the  company  uses  due  care  and 
caution  in  the  running  of  its  engines,  and  yet  the  property  of  another 
is  set  on  fire  by  sparks  emitted  from  them  and  destroyed,  he  is  not  en- 
titled to  recover  for  the  loss  sustained  by  him,  because  tlie  company 
under  such  circumstances  is  without  fault. 

30.  A  jury  under  a  writ  of  ad  quod  damnum  to  assess  the  damages 
of  a  landowner  for  the  right  of  way  of  a  railroad  company  over  his 
land  under  a  provision  of  the  charter  of  the  company,  has  no  power 
or  authority  to  impose  any  legal  obligations  upon  such  landowner  to 
remove  a  barn  near  the  line  located  for  the  railroad,  by  specifying  in 
their  return  to  the  writ  the  portion  of  the  damages  which  had  been  as- 
sessed and  awarded  to  him  for  that  purpose,  and  which  he  had  duly 
received  from  the  company.  But  if  it  is  afterward  set  on  fire  and  de- 
stroyed where  it  then  stood,  by  reason  of  the  negligence  of  the  com- 
pany, its  agents  or  servants,  the  fact  and  the  sum  so  awarded  and  paid 
to  him,  may  be  taken  into  consideration  by  the  jury  in  determining 
the  amount  of  their  verdict  in  an  action  brought  by  him  against  the 
company  to  recover  for  the  injury. 

31.  In  such  a  case,  the  fact  that  the  owner  neglected  to  remove  the 
barn  and  suffered  the  roof  of  it,  which  was  shingle,  to  become  and  re- 
main decayed  and  cracked  and  peculiarly  liable  on  a  dry  and  windy  day 
to  be  set  on  fire  by  a  flying  spark  from  an  engine  of  the  company  pass- 
ing near  it,  would  not  constitute  such  contributive  negligence  on  his 
part,  as  would  bar  his  legal  right  to  recover  for  the  injury:  yet  it  might 
be  taken  into  consideration  by  the  jury  in  assessing  the  damages,  if  the 
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negligence  of  the  company  was  the  main  and  immediate  cause  of  it  un- 
der all  the  facts  and  circumstances  proved. — Jefferis  v.  P.,  W.  &  B. 
R.  R.  Co.  447. 

REAL  ESTATE  AGENT.     See  Statute  of  Frauds. 
RECEIPT.     See  Contract,  5. 

RECOGNIZANCE.     See  Execution,  4.     Writ  of  Error,  2.     Me- 
chanics' Lien,  11. 
REBATEMENT.     See  Sale,  3. 
RELEASE.     See  Promissory  Note,  2. 
RELIGIOUS   SOCIETIES. 

A  bequest  by  will  of  a  legacy  to  The  American  Tract  Society  incor- 
porated by  the  Legislature  of  the  State  of  New  York,  to  be  applied  to 
the  charitable  uses  and  purposes  of  said  society ;  or  to  the  Presbyterian 
Committee  of  Home  Missions,  so  incorporated,  to  be  expended  for  the 
appropriate  objects  of  said  incorporation,  and  payable  out  of  the  pro- 
ceeds of  the  real  estate  of  the  testatrix  directed  to  be  sold  by  her  ex- 
ecutor, is  not  void  under  the  statute  in  relation  to  religious  societies, 
or  the  mortmain  restrictions  imposed  upon  them  by  it. — American 
Tract  Society  v.  Pnrdy's  Exr.,  625. 

REPLEVIN.     See  Landlord  and  Tenant,  4.     Bill  of  Lading,  1. 
SALE. 

1.  If  a  Constable  sells  goods  on  the  day  of  sale  under  an  execution, 
against  the  order  of  the  plaintiff  in  it,  given  to  him  in  the  hearing  of 
bidders,  not  to  sell  them,  the  sale  will  be  null  and  void. — Adams  v. 
Coates,  9. 

2.  If  it  is  the  practice  or  usage  of  a  party  in  his  business  without 
any  special  or  express  agreement  on  the  subject,  to  sell  certain  arti- 
cles at  six  months  credit  and  they  were  so  sold  to  the  other  party  with- 
out any  agreement  or  understanding  between  them  for  a  longer  or  an 
indefinite  credit  on  them,  he  will  be  entitled  to  recover  interest  from 
the  time  when  the  six  months'  credit  expired. 

3.  What  is  understood  among  merchants  generally,  as  rebatement 
or  discount  on  mercantile  accounts  in  such  cases,  is  nothing  more  than 
certain  deductions  in  price  usually  allowed  by  a  merchant  to  his  cus- 
tomer, or  one  who  is  in  the  practice  of  dealing  with  him. 

4.  If  the  contract  for  the  purchase  of  the  goods  is  made  in  New 
York,  the  rate  of  interest  to  be  allowed  by  the  jury,  is  seven,  but  if 
in  this  State,  it  is  six,  per  cent.  only. — Barstow  v.  W.  &  A.  Thatcher, 
32. 
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5.  The  property  or  ownership  of  the  vendor  in  an  article  sold  at 
public  sale  with  the  conditions  thereof  duly  advertised  and  posted  at 
the  place  of  sale,  will  not  be  divested  without  a  compliance  with  the 
conditions  of  sale,  or  with  an  agreement  afterward  made  with  the 
vendor  in  regard  to  them,  in  good  faith  by  the  purchaser,  who  knew 
the  conditions  of  the  sale,  by  the  seizure  of  it  in  his  possession  under 
an  execution  against  him.  And  in  an  action  of  replevin  by  the  ven- 
dor against  the  constable  seizing  it,  the  purchaser  will  be  a  competent 
witness  for  the  plaintiff. — Williams  v.  Connoway,  63. 

6.  If  the  owners  of  goods  on  board  of  a  vessel  consigned  to  his 
agent  in  Philadelphia  for  sale,  sells  them  to  another  before  the  vessel 
has  sailed  and  receives  the  pay  for  them  from  the  purchaser,  on  the 
condition  that  he  gives  the  captain  of  her  an  order  to  deliver  them  to 
the  agent  of  the  purchaser  in  the  same  city,  and  he  thereupon  gives  a 
written  order  to  the  captain  to  deliver  the  goods  belonging  to  him  on 
board  of  the  vessel,  to  the  agent  of  the  purchaser  in  Philadelphia,  and 
after  long  detention  by  ice  the  vessel  is  finally  cut  through  and  sunk 
and  the  goods  are  totally  lost  on  the  voyage  and  before  they  reach 
there,  the  contract  of  sale  will  be  complete  so  far  as  the  constructive 
delivery  of  the'  goods  to  the  purchaser  is  concerned,  and  will  vest  the 
property  and  ownership  of  them  in  him  from  the  time  the  captain  re- 
ceived and  accepted  the  order  of  the  vendor  to  deliver  them  to  the 
agent  of  the  purchaser  in  Philadelphia. — Davis  v.  Jones,  68. 

7.  The  sale  of  intestate  real  estate  under  the  order  of  the  Orphans' 
Court,  passes  all  the  estate,  title  and  claim  which  the  intestate,  at  his 
death,  had  in  law,  or  equity  in  or  to  the  premises,  to  the  purchaser 
from  the  day  of  the  sale,  upon  the  confirmation  of  it  by  that  court. 
Caulk  V.  Caulk,  81. 

8.  In  a  written  contract  for  the  sale  of  land  by  which  the  purchaser 
assigns  to  the  vendor  in  satisfaction  and  payment  of  the  price  agreed 
upon  for  it,  a  mortgage  and  judgment  upon  land  sold  by  him  to  anoth- 
er party,  payable  in  certain  equal  annual  instalments  with  interest, 
and  also  executes  and  delivers  to  the  vendor  his  own  bond  and  mort- 
gage on  the  land  purchased  from  him  to  secure  to  him  the  first  three 
instalments  with  interest  payable  on  the  mortgage  and  judgment  so 
assigned  to  him,  and  the  vendor  thereupon  executes  and  delivers  to 
him  a  power  of  attorney  to  collect  the  first  three  instalments  with  in- 
terest, as  the  same  shall  become  payable  on  the  mortgage  and  judg- 
ment so  assigned  to  him,  and  to  be  paid  when  collected  to  him  as  a 
credit  thereon,  the  purchaser  cannot,  when  such  instalments  become 
due,  sue  out  execution  process  under  such  power  of  attorney  on  the 
judgment,  or  mortgage  so  assigned  to  the  vendor,  to  sell  any  part  of 
the  land  bound  by  them,  and  will  be  perpetually  restrained  and  en- 
joined from  doing  so. — Lesley  v.  Shock  and  Shock  v.  Lesley,  130. 

9.  If  in  a  contract  of  sale  of  a  livery  stable  with  the  right  and  privi- 
lege of  furnishing  a  large  hotel  in  the  city  of  Washington  with  all  the 
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horses  and  carriages  required  for  its  guests,  for  twenty-four  thousand 
dollars,  the  seller  falsely  and  fraudulently  represents  to  the  purchaser 
that  he  has  such  a  right  and  privilege  by  contract  with  the  proprietors 
of  such  hotel,  and  that  he  has  the  right  to  sell  and  transfer  it  with  the 
livery  stable,  and  that  such  right  and  privilege  alone  is  worth  five  thou- 
sand dollars,  it  will  be  a  severable  contract,  and  five  thousand  dollars, 
the  amount  separately  and  distinctly  apportioned  at  the  time  by  the 
seller,  as  the  price  and  value  of  such  right  and  privilege,  may  be  recov- 
ered back  by  the  purchaser  in  an  action  of  indebitatus  assumpsit  for 
money  had  and  received  to  his  use  by  the  seller — Reybold  v.  Henry,  279. 

10.  In  an  action  upon  a  contract  to  deliver  goods  at  a  particular 
station  on  a  railroad  for  transportation  over  it,  for  the  non-delivery  of 
them,  if  there  was  at  the  time  of  the  promised  delivery  no  market 
value  ascertainable  for  such  goods  at  such  station,  evidence  of  the 
market  value  of  them  at  the  time,  at  the  next  or  nearest  station  on  the 
road  is  admissible. 

11.  It  is  not  every  false  representation,  even  when  made  with  a  full 
knowledge  of  its  falsity,  that  will  amount  in  judgment  of  law  to  such 
a  fraud  as  will  invalidate  a  contract.  But  a  false  representation  by  a 
party  of  a  fact  materially  affecting  the  value  of  the  contract,  peculiar- 
ly within  his  own  knowledge,  and  in  respect  to  which,  the  other  party, 
in  the  exercise  of  proper  vigilance  had  not  an  equal  opportunity  of 
ascertaining  the  truth,  is  fraudulent,  and  will  vitiate  any  contract  ob- 
tained or  procured  under  the  influence  of  such  false  representation. 
If,  however,  the  truth  or  falsity  of  the  representations  might  have 
been  tested  by  ordinary  vigilance  and  attention,  it  is  the  party's  own 
fault,  if  he  neglects  to  do  so,  and  the  law  holds  him  under  such  circum- 
stances to  be   without  remedy. 

13.  And  therefore  it  seems  to  be  well  settled  that  misrepresentations 
made  by  one  party  contracting  with  another,  as  to  the  quantity  or 
value  of  a  commodity  or  article  in  the  market,  where  correct  informa- 
tion on  the  subject  is  equally  within  the  power  of  both  parties,  if  they 
act  with  equal  diligence,  do  not  in  contemplation  of  law  constitute  a 
fraud.  And  such  is  the  law  when  it  appears  that  both  parties  in  this 
respect,  are  dealing  with  each  other  on  equal  terms,  and  no  relations  of 
trust  or  confidence  exist  between  them.  Pearce  et  al.  v.  Carter,  385. 
See  Mechanics'  Lien,  7,  8,  9,  10,  11.    Bill  of  Lading,  4,  5,  6. 

SEAL.     See  Bill  of  Exchange,  1,  2,  3,  4.     Partnership. 
SHERIFF.     See  Execution,  3,  4. 
SKILL.     See  Contract,  1,  2. 
STATUTE   OF   FRAUDS. 

The  statute  of  frauds  does  not  require  that  the  authority  of  an  agent 
to  contract  for  the  sale  of  real  estate,  and  to  sign  such  contract  as 
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agent  for  the  vendor,  shall  be  in  writing;  but  he  must  have  explicit 
and  direct  verbal  authority,  at  least,  from  the  vendor  to  sign  the  con- 
tract.— Edwards  v.  Johnson,  435.    See  Contract,  9. 

SURETY. 

In  an  action  of  assumpsit  by  a  surety  in  an  executor's  bond  to  re- 
cover contribution  from  his  co-surety  in  the  bond,  to  the  amount  of 
one-half  of  a  judgment  obtained  by  default  in  an  action  against  him 
severally  on  the  bond  by  a  judgment  creditor  of  the  testator,  he  will  be 
entitled  to  recover  such  contribution,  notwithstanding  he  failed  to  re- 
quire the  plaintiff  to  .show  in  such  action  against  him,  that  the  debt  due 
the  latter  from  the  testator  should  have  been  paid  by  the  executor,  and 
that  he  had  sufficient  assets  applicable  to  the  payment  of  it,  and  after- 
ward permitted  the  amount  of  such  judgment  obtained  by  default 
against  him,  to  be  ascertained  by  referees,  instead  of  by  the  verdict 
of  a  jury  at  the  bar  of  the  court. — Deakyne  v.  Buchanan,  124. 
See  Judgment,  2;  Collector  of  Internal  Revenue,  3,  6,  7,  8,  9,  10. 

TRESPASS. 

1.  Although  a  replication  de  injuria  absque  tali  causa  is  a  sufficient 
and  complete  answer  to  a  plea  of  excuse  or  justification  when  it  is 
wholly  untrue,  it  is  otherwise  when  it  admits  the  plea  to  be  partially 
true  and  should  conclude  in  such  case  with  a  verification.  And  to 
such  a  replication  it  is  neither  necessary  nor  allowable  for  the  defend- 
ant in  the  action  to  new  assign  the  locus  in  quo  by  metes  and  bounds  in 
his  rejoinder  to  it. — Dolson  v.  Hill,  255. 

2.  If  there  be  but  one  count  in  the  declaration  in  an  action  of  tres- 
pass quare  clausum  f regit  which  alleges  a  breaking  and  entering  of  the 
close,  and  the  asportation  of  goods  and  chattels  of  the  plaintiff  there- 
from by  the  defendant,  the  trespass  alleged  upon  the  plaintiff's  pos- 
session of  the  close  and  real  property  described  in  it,  as  required  by 
the  statute  in  such  case  made  and  provided,  will  constitute,  not  only 
the  main  ground,  but  the  whole  gist  of  the  action;  and,  therefore,  if 
the  plaintiff  fails  to  prove  in  such  a  case,  a  forcible  breaking  and 
entering  of  the  close  as  alleged  in  it,  he  cannot  recover  for  the  aspor- 
tation of  the  goods  and  chattels,  although  the  same  be  proved  as  al- 
leged in  it.  To  entitle  the  plaintiff  to  recover  in  such  a  case,  for  the 
taking  of  the  goods  merely,  there  must  be  another  and  a  separate 
count  in  the  narr  for  the  asportation  of  them  simply. 

3.  The  degree  of  force  necessary  to  be  proved  in  the  breaking  and 
entering  of  the  close  in  question,  by  a  public  officer  acting  under  exe- 
cution process,  to  constitute  trespass  quare  clausum  fregit. 

4.  An  action  of  trespass  will  not  lie  against  a  public  officer  for  levy- 
ing upon,  or  taking  into  his  possession  under  execution  process,  the 
goods  of  the  defendant  in  the  execution,  notwithstanding  they  may  be 
such  as  are  not  subject  by  law  to  execution.  Groi'es  v.  Bloxom  et  al., 
544. 
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TRUST.     See  Administrator,  1. 

UNADMINISTERED   GOODS.     See  Administrator,  1,  2. 

WASTE. 

An  action  of  waste  will  not  lie  for  tilling  a  lot  three  years  in  succes- 
sion in  Indian  corn,  although  it  may  impoverish  the  soil  to  the  injury 
and  detriment  of  the  reversionary  estate  and  interest  in  it,  because 
ill-husbandry  is  not  wilful  waste  under  the  statute;  nor  will  such  an 
action  lie  against  a  tenant  in  dower  for  permissive  waste,  if  she  neg- 
lects to  keep  the  fence  around  such  lot  in  good  repair  and  proper 
condition,  or  to  rebuild  it  when  it  becomes  necessary;  and  it  is 
doubtful  whether  the  action  will  lie  against  a  tenant  in  dower  for  per- 
missive waste  merely  in  any  case  whatever  under  the  statute. — Rich- 
ards v.  Torbert,  172. 

WILL. 

1.  Whenever  a  second  or  subsequent,  will  is  shown  to  have  been 
executed,  and  is  traced  to  the  possession  of  the  deceased,  and  it  can- 
not be  found  after  his  death,  it  is  to  be  presumed  that  he  afterward 
destroyed  it  with  the  intention  of  thus  revoking  it,  and  this  presump- 
tion is  conclusive  unless  rebutted  by  countervailing  evidence;  and, 
therefore,  it  will  not  revoke  a  former  will  made  by  tlje  testator. — 
Dawson  v.  Smith  et  al.,  92. 

2.  Pew-holders  in  a  church,  the  rents  of  which  are  applied  to  the 
pay  of  the  minister,  are  competent  testamentary  witnesses  to  a  will 
bequeathing  a  legacy  to  it  for  the  support  of  the  minister. 

3.  It  is  not  necessary  that  the  testamentary  witnesses  who  did  not 
see  the  testatrix  sign  her  name  to  the  will,  should  hear  her  acknowledge 
that  it  was  her  signature.  Her  acknowledgment  in  their  presence  that 
it  was  her  will,  will  be  sufficient. 

4.  If  a  minister  of  a  church  draws  a  will  for  a  testatrix  to  whom  he 
stands  at  the  time  in  the  intimate  and  confidential  relation  of  a  spirit- 
ual adviser  and  pastor,  under  the  bequests  of  which  both  he  and  his 
church  take  a  pecuniary  benefit,  it  will  not  invalidate  the  will  without 
proof  that  she  was  at  the  time,  of  doubtful  testamentary  capacity. 

5.  Whether  the  sale  of  a  farm  before  the  death  of  the  testatrix,  but 
after  the  making  of  a  will  in  which  she  had  directed  it  to  be  sold  after 
her  death,  will  operate  as  an  implied  revocation  of  the  will,  is  a  ques- 
tion which  cannot  be  raised  or  considered  in  a  proceeding  to  probate 
the  will. — Russell  v.  Russell's  Exrs.,  103. 

6.  It  is  now  the  settled  practice  of  the  court  that  in  all  issues  of 
devisavit  vel  non,  the  burden  of  showing  it  to  be  the  last  will  of  the 
deceased,  is  on  the  party  setting  up  the  will  and  that  such  party  is  en- 
titled to  the  opening  and  conclusion. 

7.  The  question  of  a  testator's  capacity  to  make  a  will  is  to  be  de- 
cided by  the  jury  solely  by  the  facts  which  the  testimony  in  the  case 


INDEX.  699 


WILL — Continued. 

discloses.  And  upon  that  question  the  opinions  of  the  subscribing 
witnesses  to  the  will,  if  they  are  persons  of  intelligence  and  veracity, 
are  entitled  to  great  weight.  Other  witnesses  may  testify  to  the  beha- 
vior, conduct,  conversation,  the  appearance  of  the  testator,  and  to 
particular  facts  tending  to  throw  light  on  the  state  of  his  mind  and 
from  which  its  condition  can  be  fairly  inferred;  but  they  cannot  testi- 
fy to  their  opinions  merely,  of  his  capacity,  without  also  stating  the 
facts  upon  which  that  opinion  is  founded,  and  if  the  facts  do  not  fully 
and  clearly  warrant  that  opinion,  the  opinion  must  go  for  nothing,  for 
it  is  the  facts,  and  not  the  opinion,  upon  which  the  jury  must  rely  in 
forming  their  judgment. 

8.  Medical  witnesses  may  also  testify  as  to  the  effect  of  disease  on 
the  mind,  and  their  opinions  on  the  question  of  mental  capacity  may 
be  given  in  evidence;  but  the  value  and  weight  of  such  testimony 
must  necessarily  depend  upon  their  character  and  standing,  and  their 
learning,  ability,  and  experience  in  their  profession;  but  in  a  case 
where  the  testimony  of  such  witnesses  is  conflicting,  as  the  jury  can- 
not safely  undertake  to  decide  between  them,  or  to  reconcile  this  con- 
flict, their  opinions  are  entitled  to  but  little,  if  any  weight. 

9.  Intellectual  feebleness  alone,  or  mere  weakness  of  the  under- 
standing, or  a  partial  failure  of  mind  or  memory,  even  a  failure  of 
mind  or  memory  to  a  considerable  extent,  whether  it  be  natural  or  tb.e 
result  of  an  injury,  or  of  disease,  or  arises  from  an  attack  of  apoplexy 
or  paralysis,  or  from  any  other  cause,  is  not  of  itself  a  sufficient 
ground  for  setting  aside  a  will,  if  there  still  remains  sufficient  mind 
and  memory  to  enable  the  testator  to  comprehend  and  understand 
what  he  is  about,  or  what  he  is  doing.  If  he  is  able  to  understand 
that  he  is  disposing  of  his  estate  by  his  will  and  to  whom  he  is  dis- 
posing of  it,  however  weak  his  intellect  may  be,  he  is  able  and  com- 
petent to  make  a  will.  The  question  is  not  so  much  as  to  the  degree 
of  mind  or  memory  possessed  by  the  testator,  as  this :  was  he  capable 
of  recollecting  what  property  he  was  disposing  of,  and  to  whom  he 
was  disposing  of  it?  In  a  word,  were  his  mind  and  memory  sufficient- 
ly sound  to  enable  the  testator  to  know  and  understand  the  business 
in  which  he  was  engaged  at  the  time  when  he  executed  his  will?  If 
they  were,  then  he  was  capable  of  making  it,  and  it  was  his  will. — 
Jamison  v.  Jamison's  Will,  108. 

10.  When  upon  an*  issue  of  devisavit  vet  nan,  one  of  the  questions 
involved  is,  whether  the  will  was  lost,  the  will  can  only  be  proved  by 
evidence  aliunde  and  by  parol,  which  is  admissible  for  the  purpose. 

11.  Proof  of  the  execution  of  a  will  and  of  its  existence  at  one  time 
as  a  formal  will  of  the  deceased,  and  of  a  diligent  search  for  it  since 
her  death  without  its  having  been  found,  is  sufficient  ground  for  the 
admission  of  parol  evidence  to  prove  the  substance  and  contents  of  it. 
Such  is  the  rule  of  evidence  in  regard  to  records,  deeds  and  other  in- 
struments of  writing.    As  to  the  presumption  under  the  facts  and  cir- 
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cumstances  proved,  that  the  deceased  may  herself  have  destroyed  it 
aninto  revocandi,  that  is  the  question  of  fact  to  be  determined  by  the 
jury  under  the  issue  sent  up  to  be  tried  by  them,  and  not  by  the  court 
on  any  assumption,  or  presumption  whatever. 

12.  The  rule  of  evidence  in  regard  to  depositions  does  not  require 
entire  mutuality  or  identity  of  the  parties  in  the  two  suits.  In  respect 
to  them  it  is  in  general  sufficient,  if  the  matters  in  issue  were  the  same 
in  both  cases,  and  the  party  against  whom  the  deposition  is  offered, 
had  full  power  to  cross-examine  the  witness.  For  where  the  same 
matter  is  substantially  in  controversy  in  the  two  casfes,  though  the 
parties  may  be  different,  and  the  one  against  whom  the  deposition  is 
offered,  had  full  opportunity  to  examine  the  witness,  it  is  admissible. 

13.  If,  after  the  making  of  the  will,  the  deceased  took  it  into  her 
possession  and  it  continued  in  her  possession  until  it  disappeared,  the 
presumption  will  be  that  she  voluntarily  destroyed  it  animo  revocandi. 
And  yet  this  presumption  may  be  rebutted  by  contrary  evidence ;  for 
if,  in  the  meanwhile,  it  had  been  out  of  her  possession  and  in  possess- 
ion of  another  person,  who  had  been  entrusted  with  the  keeping 
and  preservation  of  it,  it  must  be  shown  that  it  came  again  into  her 
own  possession,  or  was  actually  destroyed  by  her  direction,  or  it  will 
not  be  held,  or  presumed  to  be  revoked  by  her;  but  it  will  be  deemed 
to  remain  unrevoked  by  her,  and  it  will  then  be  incumbent  on  the  par- 
ties resisting  the  establishment  of  it,  to  show  conclusively  that  it  was 
destroyed  by  her  direction. 

14.  If  the  will  was  not  destroyed  by  her,  or  by  her  direction,  but  the 
same  was  actually  lost,  or  was  destroyed  by  some  other  person  without 
her  direction,  then  the  contents  of  it  may  be  proved  by  competent  and 
sufficient  evidence  aliunde,  and  may  be  set  up  and  established  as  sub- 
stantially her  same  will  and  testament,  whether  it  was  so  lost  or 
destroyed  without  her  direction,  cither  before  or  after  her  death  pro- 
vided the  same  was  done  without  her  knowledge  in  her  life  time.  And 
the  rough  and  original  copy  of  the  will  preserved  by  the  person  who 
prepared  the  will,  who  saw  the  deceased  execute  it,  and  signed  it  as 
one  of  the  witnesses,  and  proved  by  him  to  contain  the  same  provisions 
as  the  lost  will,  will  be  sufficient  evidence  for  such  purpose. — Dawson 
V.  Smith's  will,  335.     See  Devise,  1,  2. 

WILMINGTON.     See  Party  Walls. 

WRIT  OF  ERROR. 

1.  A  decision  by  all  the  judges  in  the  Court  of  Errors  and  Appeals 
in  a  case  stated,  and  on  a  question  of  law  reserved  and  directed  by  the 
Superior  Court  to  be  heard  before  them,  is  not  final  and  conclusive, 
nor  is  it  a  judgment  or  decision  of  the  Court  of  Errors  and  Appeals; 
but  a  writ  of  error  will  lie  from  the  latter  court  to  a  judgment  entered 
thereon  in  the  Superior  Court. 
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2.  In  an  action  on  a  recognizance  against  the  bail,  the  bail  is  not 
liable  for  interest  on  the  judgment  recovered  against  the  principal,  nor 
for  any  sum  exceeding  the  penalty  of  the  recognizance:  but  when  judg- 
ment is  recovered  thereon  against  him,  it  will,  under  the  law  and  prac- 
tice of  this  State,  bear  interest  from  the  time  it  is  recovered.  And  up- 
on a  writ  of  error,  in  such  a  case,  to  such  a  judgment  entered  by  a  Pro- 
thonotary  in  the  Superior  Court  in  vacation,  and  without  the  order 
and  direction  of  that  Court,  the  Court  of  Errors  and  Appeals  will  take 
cognizance  of  and  correct  such  error,  and  enter  judgment  for  the 
amount  of  the  penalty  of  the  recognizance  merely. 

3.  A  statutory  provision  which  limits  and  restricts  to  the  citizens 
of  this  State  exclusively,  the  benefit  of  exemption  from  arrest  upon  a 
writ  of  capias  ad  satisfaciendum  on  a  judgment  without  an  affidavit 
of  fraud  against  the  defendant  made  and  filed  before  the  issuing  of  it, 
is  not  in  conflict  with  Sec.  2,  Article  4,  of  the  Constitution  of  the  Uni- 
ted States,  which  provides  that  "The  citizens  of  each  State  shall  be 
entitled  to  all  privileges  and  immunities  of  citizens  in  the  several 
states,"  but  is  valid  and  constitutional  in  its  application  to  a  citizen  of 
another  State. — Gray  v.  Cook,  49. 

See  Railroads,  19,  20,  21,  22. 


u     UUU  bbl  bt)7     9 


